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I ncome- Tax Act, 1961-ss. 11(1)(a) and 2(15) and Indian
I ncome- Tax Act, 1922. 4(3)(i)-Scope of change in the two
provi si ons.

Assessee carrying on business of kuries (chit  funds)-H gh
Court held assessee’ s .income exenpt fromtax under 1922 Act-
Income Tax O ficer held that earlier decision no longer |aw
because of change in definition of charitable purpose under
1961 Act-Earlier decision, if good | aw

HEADNOTE:

Under s. 4(3)(i) of the Indian I'ncone-tax Act, 1922 incone
derived front property held under trust for religious or
charitabl e purposes was exenpt fromtaxation-in so far as
such income was applied for those purposes. By cl. (b)  of
the proviso tos. 4(3)(i) income nentionedincl. (i) was
includable in the total income of the assessee if it was
"derived from business carried on behalf of a religious  or
charitable institution". But cl. (b) «of the provi so
contai ned an exception to an exception to the effect that
even incone derived frombusiness carried on behalf of a
religious or charitable institution was exenpt fromtax if
it was applied wholly for the purposes of the institution
and either the business was carried on in the course of the
actual carrying out of a prinmary purpose of the institution
or the work in connection with the business was ' nmainly
carried on by the beneficiaries of the institution. Section
11(1)(a) of the 1961 Act contains an identical provision

Section 2(15) of the 1961 Act defines "charitable purpose”
to include, inter alia, the advancenent of any other object
of general public utility not involving the carrying on of
any activity for profit.

In respect of certain previous assessnent years (1952-53 to
1956- 57) of the assessee the Kerala High Court in
Dharnmodayan Co v. C.I.T. Kerala (45 ITR 478) held that since
the business of kuries (chit funds) was held by the assessee
under a trust for religious or charitable purposes, it could
not be said that the business was conducted "on behalf of"
the religious or charitable institution and that the incone
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from kuries in so far as it was applied for religious or
charitabl e purposes was exenpt fromtax. Revenue filed an
appeal in this Court but withdrewit with the result the
H gh Court’s decision becane final

After the 1961 Act cane into force, for the assessnent year
1968- 69, the Income Tax O ficer declined to grant exenption
in respect of incone derived by the assessee fromits kurie
busi ness. On appeal, the Appellate Assistant Conmi ssioner
held that despite the anendnent introduced in s. 2(15) of
the 1961 Act the earlier decision in Dharnpdayan held good
and that the assesses was entitled to claim exenption in
regard to its income fromkuries. This was upheld by the
Tri bunal

Two questions, whether the Tribunal was correct in holding
(1) that the incone derived by the assessee was exenpt under
s. 11(1)(a) of the 1961 Act and (2) that setting apart of
reserves under art. 39 of <the assessee’'s articles of
association didnot vitiate the charitable purpose of the
institution, which were referred to the H gh Court were
answered in favour of the assessee.

In appeal to this Court it -was contended by the Revenue that
by reason of the words "not involving the carrying on any
activity for profit" occurring in s. 2(15) of the 1961 Act
the decision of the H gh Court in Dharnodayan was no | onger
good |aw and therefore that decision could not be said to
go-tern the question whether incone received by the assessee
by conducting kuries was exenpt fromtaxation

320
Di sm ssing the appeal s,
HELD: Income derived by the assessee from  kuries is

exenpt from taxation under s. 11(1)(a) of the 1961 Act.
[ 328E]

1(a) The significant change brought about in this regard by
the 1961 Act is that by reason of the definition in s. 2(15)
i ncome derived froma business which is carried on for the
advancenent of an object of general public utility has to be
included in the assessee’s total income, if it /involves
carrying on of any activity for profit, while, under the
1922 Act incone derived froma business carriedon for the
pur pose of advanci ng an object of general public utility was
excl udabl e from the assessee’s incone, even- if such
advancing involved the carrying on of —an activity for
profit, if the income was applied wholly for the purpose of
the institution. [323G H|

(b) It wll be erroneous to say that <the .decision in
Dhar modayan has lost its validity by reason of the change
in the definition of charitable purpose brought about by
the 1961 Act. That ' judgnent concludes the point that the
kurie business is not conducted by the respondent in order
to advance or for the purpose of advanci ng any object of
general public utility. [324QF

(c) The assunption in the appellant’s argunment that the
respondent is running the kurie business as a matter of
advancenent of an object of general public utility or for
that purpose is plainly contrary to the finding of the High
Court in Dharnpdayan that the kurie "business itself is held
under a trust for religious or charitable purposes". It is
a necessary inplication of this finding that the business
activity was not undertaken by the respondent in order to
advance any object of general public utility. The appeal to
This Court against that decision was wthdrawmn by the
Revenue. Though the relevant |egislative provision has
undergone a change the nature of the respondent’s activity
remai ns what it was when the High Court gave its judgment in
Dhar nodayan. [ 324D F]
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Cl1.T. v. P. Krishna Warrier 53 ITR 176 expl ai ned.

East India Industries (Madras) (P) Ltd. v. CI1.T. 65 |ITR 611
and C.1.T. v. P. Krishna Warrier, 84 ITR 119 referred to
Sole Trustee, Lok Shikshana Trust v. CI1.T. 101 ITR 234
di sti ngui shed.

(d) Although in the Indian Chanber of Conmerce v. C.I.T.
(101 ITR 796) attention of this Court was specifically drawn
to the judgnent under appeal (reported in 94 ITR 113) and
this Court criticized that decision as applying the wong
test, it cannot be said that decision has been overruled as
stated in the headstand because the facts of the instant
case were not before this Court. Further, it 1is evident
from this decision that the test applied by the Hi gh Court
was held to be wong on the assunption that the case-fel
under the last clause of s. 2(15) which was the only part of
that clause relevant for deciding the |Indian Chanber of
Conmer ce case. From the fact that the word industry
occurring in the sentence "the assessee- conmpany was
conducting a profitable business of running chit funds and
its menorandum of associ ati on had as one of its objects "to
the needful for the pronotion of <charity, education and
i ndustry’ has been italicised in that case it is plain that
the Court assunmed that the assessee was engaged in running
an industry. On the facts of this case it is inpossible to
hold that the |ast clause of s. 2(15) has any application.
Moreover, in the light of the activities of the respondent
spread over the past several years, no inmportance can be
attached to cl. 39 of the Articles of “Association. It is,
therefore, difficult to read the decision in Indian Chanber
of Commerce as overruling the judgnent under appeal. The
Court was not even apprised in that case that this appea
was pendi ng agai nst the decision of the Hi gh Court. [327B

328A-C
2(a) The nere power wunder art. 39 of the Articles of
Association to set apart reserves w ll not, wthout nore,

vitiate the charitable nature of the institution. The only
activity in which the respondent is engaged over the years
is the conduct of kuries. The respondent had never engaged
itself in any industry or in any other activity  of /public
i nterest. [328F]

(b) If and when the respondent sets apart the entire
profits or a substantive part of it for Treserves the
Departnment will have anpl e powers and opportunity

321

to deny the exenption to it. The H gh Court has found  that
the respondent has spent its inconme for charitabl e purposes.
[ 328F]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal Nos. 1521-1523
of 1973.

Appeal s by the Special Leave fromthe Judgnment and Order
dated 5-10-72 of the Kerala High Court in incone Tax
Reference No. 75 of 1971 and O. P. Nos. 1588 of 1969 and
637/ 72.

J. Ramamurthi and G rish Chandra, for the Appellant.

S. T. Desai (In CA 1521/73), Y. S. Chitale (C. A 1522-23),
Paripurna, A S. Nanbiar, Mss Pushpa Nanmbiar and M
Mudgal , for the Respondent.

The Judgrment of the Court was delivered by

CHANDRACHUD, J.-The assessee in these appeals is a conpany
which was registered under the Cochin Conpanies Act and
| ater under the Indian Conpanies Act, 1956. The sources of

do
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incone of the assessee are interest on securities, incone
fromproperty and kuries or chit funds. For the assessnent
years 1952-53 to 1956-57, in making its returns of inconeg,
the assessee did not show the income from kuries on the
ground that it was exenpt under s. 4(3) (i) of the Income
Tax Act 1922 and that the proviso to that 'section bad no
application as the business of kuries was not carried on "on
behal f of a religious or charitable institution" but was the
trust business of the assessee itself. This contention was
rejected by the Inconme-tax Oficer, the Appellate Assistant
Conmi ssioner and the Appellate Tribunal. but on reference
under s. 66(1) of the Act of 1922, the H gh Court of Kerala
i n Dharnodayan Co. v. Conm ssioner of Income Tax, Kerala(l)
held that the business of kuries was itself held by the
assessee under a trust for religious or charitable purposes
and that it could not be said that the business was
conducted " on ~behalf of" the religious or charitable
institution. Therefore, according to the Division Bench
whi ch decided that case, the proviso to s. 4(3) (i) was not
attracted and the income fromkuries in so far as it was
applied for religious or charitable purposes was exenpt from
tax. The Revenue brought the matter in appeal to this Court
but it withdrew the appeal with the result that the decision
of the High Court becane final
The instant case arose after the Income Tax Act of 1961 cane
into force, the assessnment year being 1968-69. The | ncone-
tax O ficer declined to grant exenption in respect of the
i ncone derived by the. assessee fromits kurie business but
that order was set aside by the Appellate Assi st ant
Conmi ssi oner whose Judgnment was confirmed by the . Appellate
Tri bunal . These two —authorities held that -despite the
amendnment introduced by the Act of 1961 in s. 2(15), the
earlier decision wwuld apply and the assessee was therefore
entitled to claimexenption in regard to its income from
kuri es.
(1) 45 1.T.R 478.
322
The Tribunal, at the instance of the Revenue, referred the
following two questions for the opinion of the H-gh Court
"1, Whet her, on the facts and in t he
circunstances of the case, the Appel | ate
Tribunal is correct in law in holding that the
incone derived by the assessee is exenpt under
section 11 (1) (a) of the Incone-tax Act, 1961
?

2. Whet her, on the facts and in t he
circunmst ances of the case, the Tribunal was
right in holding that setting apart reserves
under Article 39 of the assessee’s . nenprandum
did not vitiate the charitable purpose of the
institution."
The assessee also filed two wit petitions in the H gh Court
chal |l engi ng, by one writ petition, a notice for reopening an
assessnment and by the other, a notice calling upon it to
file a return. The H gh Court answered both the questions
in favour of the assessee, allowed the wit petitions and
guashed the notices. These appeals by special |eave are
di rected agai nst the judgnent and orders of the High Court.
On the first of the two questions referred to the Hi gh Court
for its opinion it becones necessary to consi der
conparatively the relevant provisions of s. 4(3) of the
I ncome Tax Act 1922 as it existed when the Kerala H gh Court
deci ded the Dharnpdayam case (supra) on Decenber 20, 1961
and the provisions contained in the relevant part of s. 11
read with s. 2(15) of the Income Tax Act 1961
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Section 4(3) of the Act of 1922 read thus :
"4(3) Any incone, profits or gains falling
within the follow ng classes shall not be
included in the total incone of the person
recei ving them:
(1) Subject to the provisions of clause (c)
of sub-section
(1) of section 16, any inconme derived from
property held wunder trust or other |ega
obligation wholly for religious or charitable
purposes, in so far as such income is applied
or accunul ated for application to such
religious or charitable purposes as relate to
anything done within the taxable territories,
and in the case of property so held in part
only for such purposes, the income applied or
finally set apart-for application thereto :
Provi ded that suchincone shall be included in
the total incone.
(b) in the case of incone derived from
busi ness carried on behalf of a religious or
charitabl e institution, unless the income is
appl i ed whol'ly for the purposes of t he
institution and either-
(i) the business is carried on in the course
of the actual
carrying out of a primary purpose of the
institution, or
(ii) ‘the work in connection with the business
is mainly
carried on by the beneficiaries  of the
institution."
Section 11 (1) (a) of the Act of 1961 reads
thus :
323
"Income fromproperty held for charitable or
religi ous pur poses. - (1) Subj ect to the
provi sions of sections 60 to 63,the follow ng
incone shall not be included in the tota
i ncome of the previous year of the person in
recei pt of the income-
(a) i ncomre derived from property held under
trust wholly for charitable or reli gi ous
purposes, to the extent to which such incone
is applied to such purposes-in India;  and,
where any such income is accumulated or set
apart for application to such purposes in
India, to the extent to which the incone so
accunul ated or set apart-is not in excess of
twenty-five per cent. of the incone from such
property;"
Section 2(15) of the Act of 1961 says
"2. In this Act, unless the context otherw se
requires, -
(15) ’'charitable purpose’ includes relief  of
the poor, education, nedical relief, and the
advancenent of any other object of genera
public wutility not involving the carrying on
of any activity for profit;"
It is wundeniable that the |aw governing exenption from
taxation of incone derived fromproperty held for religious
or charitable purposes has undergone significant changes
after the enactnent of the Act of 1961. Under section 4(3)
(i) of the Act of 1922, in so far as is relevant for the
present purposes, incone derived fromproperty held under
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trust for religious or charitable purposes was exenpt from
taxation in so far as such incone was applied for those
pur poses. Section 1 1 (1) (a) of the Act of 1961 contains
for our purposes an identical provision, subject of course
to the argunent of the revenue with which we will presently
deal that the definition of ’'charitable purposes’ in section
2(1) of that Act alters the very basis of exclusion of
income from property held for religious or charitable
purposes. By clause (b) of the proviso to section 4 (3) (i)
of the Act of 1922, which was in the nature of an exception

i ncome nentioned in clause (i) was includable, in the tota

income of the assessee if it was "derived from business
carried on behalf of a religious or charitable institution".
But clause (b) of the proviso contained an exception to an
exception to the effect that even incone derived from
busi ness carried on behalf of a religious or charitable
institution was to be exenpt fromtax if it ;was applied
whol Iy ~for the purposes of theinstitution and either the
busi ness was carried on in the course of the actual carrying
out of a ‘primary purpose of the institution, or the work in
connection_w-th the business was nainly carried on by the
beneficiaries of the institution. Section 2(15) of the Act
of 1961 defines 'charitable purpose’ to include relief of
the poor, education, nedical relief, and the advancerment of
any other object of general public utility not involving the
carrying on of any activity for profit.. By reason of this
definition, income derived froma business whichis carried
on for the advancement of an object of general public
utility has to be included in the assessee’s total incone,
if it involves carrying on of any activity for profit.
Under the Act of 1922, inconme derived from a  business
carried on for the purpose of advanci ng-an object of genera

public wutility was excludable from the assessee tota

i ncome, even if such advancing invol ved

324

the carrying On of an activity for profit, if the income was
applied wholly for the purposes of the institution and
either the business was carried on in the course;, of the
actual carrying out of a primary purpose of the -institution
or the work in connection with the business was nmainly
carried on by the beneficiaries of the institution. This is
the significant change brought about by the 1961 Act.

But, we are unable to accept the subm ssion nade by M. Ram
nmurthi on behal f of the revenue that by reason of the change
brought about by the Act of 1961 in the definition of the
expression 'charitabl e purpose’, the judgnent of the Kerala
Hi gh Court in Dharnodayain (supra) is not good |aw and that
the decision therein cannot any |onger govern the question
whet her incone received by the assessee by conducting the
kuries is exenpt fromtaxation. The entire argunent is
built around the words "advancenment of any other object of
general public utility not involving the, carrying on of any
activity for profit" which occur in the definition of
"charitabl e purposes” contained in section 2(15) of the Act
of 1961, particular enphasis being laid by counsel on the
expression not involving the carrying on or any activity for

profit". This argunment assumes that the respondent is
running the kuries as a matter of advancement of an obj ect
of general public utility. |If that were so, it would have

been necessary to inquire whether conducting the Kkuries
busi ness involved the carrying on of any activity for
profit. The answer, perhaps, to that inquiry mght have
been in the affirmative since, speaking generally, the
conduct of a business involves the carrying on of an
activity for profit. But the assunption that the respondent
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is running the kurie business as a matter of advancenent of
an object of general public utility or for that purpose is
plainly contrary to the finding of the Kerala High Court in
Dhar modayam (supra) that the kurie "business itself is held
under a trust for religious or charitable purposes". It is
a necessary inplication of this finding that the business
activity was not undertaken by the respondent in order to
advance any object of general public utility. The decision
of the Kerala Hi gh Court was chall enged by the revenue in an
appeal filed in this Court, but that appeal was wi thdrawn by
it. The relevant legislative provision has certainly
undergone a change, but the nature of the respondent’s
activity remains what it was when the Keral a H gh Court gave
its judgnent in Dharnodayam It wll, therefore, be
erroneous to say, as contended by M. Ramurtbi on behal f of
the revenue, that the Kerala judgnment has lost its validity.
That judgnent, in _our opinion, concludes the point that the
kuri e  business is not conducted by the respondent in order
to advance or for-the purpose of advancing any object of
general —public utility.
Nothing really turns on  the respondent’s Articles or
Association or on the circunstances that article 39 was
amended in 1963 after the H gh Court gave its judgment on
Decenber 30, 1961. © Article 39, as it then stood, has been
set out at page 480, para 9, of the H gh Court’s judgnent in
Dhar modayam The present article 39 reads thus :
"The profits of this conpany - shall not be
di vided anong the nenbers. From the annua
net profits fromthe working of the conpany,
such proportion as-the General Meting may
325
deem fit may be set apart towards a reserve
fund for the stability of the Conmpany and
towards a reserve for bad debts and the
bal ance of the profit may in accordance with
the object in the nenorandum be spent on
charity, education, i ndustry and ot her
pur poses of public interest."
It is wundisputed that the respondent conpany, ~ which was
regi stered on January 21, 1959 under the Cochin Comnpanies
Act, has never engaged itself in any .industry or in any
other activity of public interest. It is notorious that the
menoranda and articles of association of conpanies _usually
cover a variety of activities, only a few of which are in
fact undertaken or intended to be undertaken. That obvi ates
the necessity for applying for amendnment of the -articles
fromtime to time and hel ps rul e out a possible challenge on
the ground that the conpany has acted beyond its powers in
undertaking a particular form of activity. The only
activity in which the respondent is engaged over the /years
is the conduct of kuries. On this aspect of the natter the
H gh Court rightly observes : "There is no case that
Dhar modayam Conpany ever started any industry; there is also
no ground for saying that the object of the Conpany was to
start an industry for the purpose of making profit". (1)
We, nmay now notice sonme of the decisions cited at the bar
In C1.T. Kerala v. P. Krishna Warrier(2), it was held by
this Court in a case which arose under section 4(3) (i) of
the Act of 1922 that clause (b) of the proviso to the
section whi ch spoke of incone derived from "business carried
on behalf of a religious or charitable institution" did not
apply to cases in which the business itself was held in
trust. Speaki ng for the Court, Subba Rao J. observed that
if business is property and is held under trust, the case
woul d fall squarely under the substantive part of clause (i)
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and in that event, clause (b) of the proviso cannot be
attracted since, wunder that clause of the proviso, the
busi ness nentioned therein is not held under trust but is
one carried on behalf of a religious or chirtable
institution. The inportance of this decision is two-fold.
In the first place, it places in a proper |light the decision
of the Kerala High Court to Dharnbdayam (supra) by show ng
that the H gh Court having held in that case that the kurie
busi ness was itself held by the respondent in trust, there
was no scope for saying that the business was carried on on

behal f of any religious or charitable institution
Therefore, despite the change brought about by the Act of
1961 by fram ng a new definition of ’'charitable purpose’, a

busness which was held in trust cannot by nmere reason of the
amendnment becone a business started for the purpose of
advanci ng an object of general public utility. The second
aspect on which the decision in Krishna Warrier (supra) is
important .\ is that the judgment of the Kerala Hi gh Court in
Dhar rodayam was referred to by this Court approvingly.
Counsel . for the revenue, however, relies on a subsequent
j udgrment —of the Kerala High Court in CI.T v. P. Krishna
Warrier(3) in

(1) 94 1. T.R 113, 119.

(2) 53 T.T.R 176.

(3) 84 1.T.R 119,

326

whi ch the inpact of section 2(15) of the Act of 1961 had to
be considered. This case arose out of identical facts as
the decision of this Court in 53 1TR 176, which we have
di scussed above. After referring to the judgnent of this
Court in the, earlier case, the Kerala Hi-gh Court took the
view that the incone in respect of which “exenption was
claimed was not excludable fromthe total” income of the
assessee since the assessee had conmenced a business for the
purpose of advancing an object-of general public /utility
i nvol ving the carrying on of an activity for profit. He main
argunent advanced before the Kerala H gh Court was that the
true purpose of the business, as gleaned from all the
circunst ances of the case, was to afford nmedical relief and
not the advancenent of an object of general public utility.
The Hi gh Court rejected that argunent and held that the
preparation and sale of Ayurvedic nedi cines cannot be -said
to be an activity in the nature of nedical relief. As
explained earlier, in the instant case the |ast clause  of
section 2(15) of the Act of 1961, which is described in
various judgments as the fourth category falling within the
terns of that section, has no application

The decision of this Court in East India Industries (Mdras)
Private Limted v. CI.T. Madras(1l) arose out ~of simlar

facts as the Kerala judgnent in Warrier (supra). It was
held by this Court that the carrying on of a business of
manuf act ur e, sale and distribution of phar maceut i cal

medi ci nal and ot her preparations was neither charitable nor
religious in character and since the trustees could, under
the deed, validly spend the entire incone of the trust  on
such nonchargeability objects, the assessee was not entitled
to claimdeduction under section 15B of the Act of 1922 in
respect of donations received by the trust.

In Sol e Trustee, Loka Shikshana Trust v. C.1.T Mysore(2), it
was held by this Court that though a nunber of objects,
including the setting up of educational institutions, were
nentioned in the trust deed as the, objects of the trust, at
the relevant time the trust was occupied only in supplying
the Kannada speaking people with an organ or organs of
educated public opinion. This, according to the Court, was
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not ’'education’ within the neaning of section 2(15) of the
Act of 1961, which expression was to be understood in the
sense of systematic instruction, schooling or training.
Learned counsel for the revenue relies strongly on the
observation of Khanna J. at page 242 of the report that, as
a result of the addition of the words "not involving the
carrying on of any activity for profit" at the end of the
definition in section 2(15) of the Act of 1961, even if the
purpose of the trust is 'advancenment of any other object of
general public wutility, it would not be considered as a
charitabl e purpose unless the purpose does not involve the
carrying on of any activity for profit. This has no
application in the instant case since, the business of
kuries was not started by the respondent with the object or
for the purpose of advancing an object of general public
utility.
(1) 651.T.R 611.
(2) 101 T.T.R 234.
32 7
Thi s judgnent will be inconplete without a close and carefu
consi deration —of the decision of ‘this Court in Indian
Chanber of Conmerce v.  C.1.T. West Bengal 11(1) on which
counsel for the revenue has placed the greatest reliance.
That is wunderstandabl e, because the judgnment of the Hi gh
Court which is now under appeal before us and which is
reported in 94 ITR/113, was specifically ‘brought to the
notice of the Court in Indian Chanber of Commerce(1l) and was
criticised therein as applying the wong test. It is urged
on behal f of the revenue that the three-Judge Bench, having
al ready overrul ed the judgment in appeal before us, there is
nothing left for us to do save to allow this appeal filed by
the revenue. Having given our nobst anxious and respectfu
consideration to the judgnent in Indian Chanber ‘of Com
nerce, (1) we find ourselves wunable to accept this
submi ssi on. The Menorandum-and Articles of Association of
the assessee in that case, the Indian Chanber of Conmerce,
i ndi sputably showed that the Chanber was to undertake
activities for the purpose of advancing objects of genera
public wutility (p. 799). The Chanber received incone,
amongst ot her sources, from: (a) arbitration fees, (b) fees
collected for the certificates of origin, and (c) share .in
the profit made by issuing certificates of —weighment — and
nmeasurenent. The bone of contention was whet her this income
was excludible under section 1 1 (1) (a) read with section
2(15) of the Act of 1961. As said by Krishna lyer J., (p.
799), who spoke for the Court, the straight question to be
answered was whether the three activities which vyielded
profits to the Chanber involved the carrying (on of. any
activity for profit. CObserving that the various chanbers of
conmerce were established in the country in order to pronote
the trading interests of the conmmercial community (p. 802),
the Court held that by the new definition in section' 2(15),
the benefit of exclusion fromtotal income was taken away
where in acconplishing a charitable purpose the institution
engages itself in activities for profit (p. 803). In other
words, " section 2(15) excludes from exception the carrying
on of activities for profit even if they are linked with the
objectives of general public utility, because the, statute
interdicts, for purposes of tax relief, the advancenent of
such objects by involvenment in the carrying on of activities
for profit" (p. 805). After so holding, the Court referred
to the decision of this Court in Loka Shikshana Trust
(supra) and observed

" Anpbng the Kerala cases which went on the

wr ong t est we wi sh to ment i on one,
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Dhar modayam The assessee- conpany was
conducting a profitable business of running
chit funds and its nenorandum of association
had as one of its objects "to do the needfu
for the pronotion of charity, education and

i ndustry’. The court found it possible on
these facts to grant the benefit of section
2(15) by a recondite reasoning. |If this ratio

were to hold good, businessnen have a hi ghroad
to tax avoi dance. Dharnmpdayam shows how dan-
gerous the consequence can be if the provision
were m sconstrued.” (pp. 807-808).
This is square and scathinng comment on the judgnent now in
appeal before wus and the Court has expressed its view in
unequi vocal | anguage.
(1) 101 1.T.R 796.
328
But we cannot accept that the Court "overruled", as stated
in the head-note of the report (p. 797), the judgnent of the
Keral a Hi'gh-Court and that we must, w thout considering the
facts of the case, allow the appeal straightaway. The facts
of the instant case were not before the Court in Indian
Chanmber of Conmerce (supra) and it is evident from the
passage extracted above that the test applied by the Kerala
Hi gh Court was held to be wong on the assunption that the
case fell under the last clause of section 2(15) of the Act
of 1961, which was the only part of section 2(15) relevant
for deciding the I'ndian Chanber of Commerce case (supra).
Considering further ‘that the ~word ’'industry’ has been
italicised in the passage extracted above, it is plain that
the Court assuned that the assessee was engaged in running
an industry. W have endeavored to point out that, on the
facts of the case, it is inpossible to hold that the | ast
cl ause of section 2(15) has any application and that, in the
light of the activities of the respondent spread over the
past several years, no importance can be attached to cl ause
39 of its Articles of Association which enables it/ "to do
the needful for the pronmotion of ... industry". Wth / great
def erence, therefore, we are unable to read the decision in
I ndian Chanber of Comerce (supra) —as overruling the
j udgrment which is under appeal before us. The Court was not
even apprised there that this appeal was pending agai nst the
deci sion of the Kerala H gh Court.
We are therefore of the opinion, strictly limting ourselves
to the facts of the case and for the reasons nmentioned
above, that the inconme derived by the assessee from the
kuries is exenpt fromtaxation under section1 1-( 1) (a)
of the Act of 1961.
The second guestion presents no difficulty. The
apprehension that in exercise of the power conferred by
article 39 of the Articles of Association, the  Genera
Meeting may set apart the entire profit or a substantive

part of it for reserves is unfounded. If and when the
affairs of the respondent take that shape, the Departnent
wi Il have anpl e powers and opportunity-to deny the exenption

to the respondent. For Power tine being it is enough to
state that the H gh Court has found that the respondent has
spent the incone for charitable purposes. The answer to the
second question nust, therefore, be that the power to set
apart reserves under article 39 will not, wthout nore,
vitiate the charitable nature of the institution
Accordingly, we confirm the H gh Court’'s judgnment and
di smi ss t he appeal s. The appellant shall pay t he
respondent’s cost in one set.

P.B.R
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Appeal s di sm ssed.
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