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CASE NO. :
Appeal (crl.) 1251 of 2003

PETI TI ONER
Bhar at Danpdar Kale & Anr.

RESPONDENT:
State of A P.

DATE OF JUDGVENT: 08/10/2003

BENCH
N. Sant osh Hegde & B. P. Si ngh.

JUDGVENT:
JUDGMENT

(Arising out of SLP(Crl.)No. 2367 of 2003)
SANTOSH HEGDE, J.

Heard | earned counsel for the parties.
Leave granted.

Thi s appeal i's preferred agai nst the judgment and order
made by the High Court of Judicature: Andhra Pradesh at
Hyder abad on 18. 2. 2003 whereby the H gh Court dism ssed
the crimnal petition filed by the appellants under Section 482
of the Code of Crimnal Procedure (the Code). The prayer of
the appellants in the said petition was to quash the crimna
proceedings initiated against themin CC No.201/2000 on the
file of the Il Metropolitan Magi strate, Vijayawada.

The chal | enge of the appellants before the Hi gh Court
in the said petition was based on the ground that the
cogni zance of the alleged of fence taken by | earned
Magi strate was barred by limtation under Section 469 of the
Code. It was al so urged that the Magistrate coul d not have
taken cogni zance of the offence based on a conpl ai nt” nade
by Drug I nspector, Zone |, Vajayawada who was not one of
the authorised officers under the Notification issued by the
Government of Andhra Pradesh under the provisions of the
Drugs and Magi ¢ Renedi es (Objectionabl e Advertisenents)
Act, 1954 [the Central Act of 1954].
The Hi gh Court considering the said objections of the
appel l ants rejected the same holding that the Notification
i ssued by the Governnent of A. P. based on which the
conpl ai nant Drug Inspector had initiated the conplaint, is a
notification applicable to the entire State of A P. -and not
confined only to the Tel angana area of the said State,
therefore, the conplainant was a conpetent person to | odge
the conplaint. The High Court al so accepted the argunent
advanced on behal f of the prosecution that the offence having
been detected on 5.3.1999 and the conpl ai nt havi ng been
filed on 3.3.2000, the sane was well within the limtation
prescri bed under Section 469 of the Code. The Hi gh Court
further accepted the argunment of the prosecution that
assum ng there was a delay, the same is condonabl e under
Section 473 of the Code because the said delay occurred due
to the tinme taken by the Governnent in granting sanction
whi ch was excl udabl e while conputing the period of
[imtation.

M. R K Anand, |earned senior counsel appearing for
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the appellants, contended that the Hi gh Court erred in com ng
to the conclusion that the Notification issued by the
Government of A P. dated 16.9.1963 issued in GO MS

No. 2515 Health, also applied to all Drug Inspectors in the
State of A.P. According to him that Notification was
applicable to the Drug I nspectors of Tel angana area of the
State of A P. only and the Drug | nspectors of Vijayawada
which is outside the Tel angana area, could not have assuned
the jurisdiction flowing fromthe said Notification. Learned
counsel further contended that the High Court was in error in
conmng to the conclusion that the linmtation prescribed under
the Code was applicable only for the filing of the conplaint
and not for taking of the cognizance which according to

| earned counsel, is opposed to the very | anguage of Chapter
XXXVl of the Code. He further submitted that the court
bel ow was in error in conmng to the alternate conclusion that
on the facts of this case the period of limitation, can be
ext ended because said tinme was taken in obtaining sanction
fromthe Government. For this purpose, he relied on a

j udgrment ‘of ‘this Court in State of H P. v. Tara Dutt & Anr.
(2000 1 sccC 230).

Per contra, M. G Prabhakar, |earned counse
appearing for the State of A P. submtted that the H gh Court
was justified in comng to the conclusion that the Notification
in question was applicable to the whole of State of A P. and
not confined to the Tel angana area of the said State. He
poi nted out fromthe various paras of the said Notification
that this was a notification issued by the Government of A P.
to conply with the requirenent of the Central Act of 1954,
and an inadvertent reference to the Tel angana area in the
prelimnary part of the notification would not change the
actual effect of the notification. Learned counsel also
submitted that the bar of limtation prescribed under Section
468 of the Code is applicable only in regard to taking
cogni zance of offences in respect of which conplaints are
filed after the expiry of limtation nentioned in Section 468
of the Code. The use of the words ' Bar of taking cognizance
is not with reference to the act of the court in-taking
cogni zance but is with reference to taking cogni zance of the
case which is barred by limtation under the Act. In support
of this contention |earned counsel relied upon a judgnent of
this Court in Rashm Kumar (Snt) v. Mahesh Kumar Bhada
(1997 2 SCC 397).

We have perused the notification of the Governnent of

A . P. dated 16.9.1963 issued under the Central Act of 1954.

As held by the High Court, in our opinion too, the
Notification in question is issued in furtherance of the 1954
Act and on the directions issued by the Governnent of ‘1ndia
with a viewto control the advertisenments of drugs in certain
cases and to provide for natters connected with the Centra
Act of 1954. Paragraph 2 of the said Notification authorises
the Oficers of the Drugs Control Adm nsitation, Drugs

I nspect ors appoi nted under Section 21 of the Drugs Act,

1940 and other officers nentioned therein to act under
Section 8 of the Central Act of 1954 to seize and detain any
docunent, article or thing which such officer has reason to
bel i eve to contain any advertisenment which contravenes the
provi sions of the Act. The said Notification also provides for
obt ai ni ng the necessary previous sanction under Section

14(1) (d) of the Act, wherever necessary. These provisions of
the Act, in our opinion, as also the object of the Notification
clearly indicate that the Government of A P. has issued this
Notification enmpowering all its Drugs |nspectors appointed
under Section 21 of the Drugs Act to exercise the power
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under Section 8 of the Central Act of 1954 for the purpose
nentioned therein throughout the State of A P. and an

i nadvertent reference to the Tel angana area in the prelimnary
part of the said notification, in our opinion, would not in any
manner restrict the operation of this Notification in other
parts of Andhra Pradesh. Even otherw se there is no other

i ndi cation or purpose reflected in the notification why the
State of A-P. would want to restrict the operation of the
notification which is in furtherance of a Central enactnent
only to Tel angana area of A.P. State, with no stretch of

i magi nati on we can concl ude that the Government of A P.

i ntended to confine the operation to Tel angana area of A P.
State. W are also of the opinion that giving a narrow
interpretation confining the operation of the Notification to a
part of Andhra Pradesh woul d defeat the public purpose for
which this notification is-issued, therefore, such argunent

whi ch woul d not subserve'the public purpose in the
interpretation of a notification, should be avoided, hence, we
are in agreenent with the finding of the H gh Court that the
notification in question is applicable to the entire State of
A. P. and the conplainant in this case had the necessary
authority to seize and detain-any material which woul d

i ndi cate the conm ssion of an offence under the Central Act

of 1954 as also to file a conplaint as has been done in this
case.

This takes us to the next argunent addressed on behal f
of the appellants in'this case that is the bar of limtation. It is
an undi sputed fact that in this case the detection of the
of fence was on 5.3.1999. The conplaint in question was
| odged in the court on 3.3.2000 which is withinthe period of
[imtation of one year. However, the Magistrate took
cogni zance of the offence on 25.3.2000. |If the statute has put
the period of limtation on the court taking cognizance then
in this case the period of limtation being one year, the
appellant is right in contending that the bar of limtation
appl i es because the cogni zance was taken on 25. 3. 2000
which is beyond the period of one year. The Hi gh Court
accepted the argunent addressed on behalf of the State and
observed that since the conmplaint was filed within the period
of one year of the detection of the offence, it is within the
period of limtation though it did not give reasons for this
finding and it also alternatively held that assum ng that there
was sone delay in taking cognizance, said delay is
condonabl e under Section 473 of the Code because the del ay
was caused in the process of obtaining sanction fromthe
concerned Gover nnment.

On facts of this case and based on the argunents

advanced before us we consider it appropriate to decide the
guesti on whet her the provisions of Chapter XXXVI of the

Code apply to delay in instituting the prosecution-or to del ay
in taking cogni zance. As noted above according to |earned
counsel for the appellants the linmitation prescribed under the
above Chapter applies to taking of cognizance by the

concerned court therefore even if a conplaint is filed within
the period of Iimtation nentioned in the said Chapter of the
Code, if the cognizance is not taken within the period of
[imtation the same gets barred by limtation. This argunent
seens to be inspired by the Chapter-Heading of Chapter

XXXVl of the Code which reads thus : "Limtation for taking
cogni zance of certain offences". It is primarily based on the
above | anguage of the Headi ng of the Chapter the argunent

i s addressed on behal f of the appellants that the linitation
prescribed by the said Chapter applies to taking of

cogni zance and not filing of conplaint or initiation of the
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prosecution. W cannot accept such argunent because a

cunul ative readi ng of various provisions of the said Chapter
clearly indicates that the limtation prescribed therein is only
for the filing of the conplaint or initiation of the prosecution
and not for taking cognizance. It of course prohibits the court
from taking cogni zance of an offence where the conplaint is
filed before the court after the expiry of the period nmentioned
in the said Chapter. This is clear from Section 469 of the
Code found in the said Chapter which specifically says that

the period of Iimtation in relation to an of fence shal
commence either fromthe date of the offence or fromthe

date when the offence is detected. Section 471 indicates

whil e conputing the period of limtation, time taken during

whi ch the case was being diligently prosecuted in another

court or in appeal or in revision against the offender should
be excluded. The said Section also provides in the

Expl anation that in conputing the tine required for obtaining
the consent or sanction of the Governnent or any other

aut hority should be excluded. Simlarly, the period during

whi ch the court was closed will also have to be excluded. Al
these provisions indicate that the court taking cognizance can
t ake cogni zance of an offence-the conplaint of which is filed
before it within the period of limtation prescribed and if
need be after excluding such tine which is legally

excludable. This in our opinion clearly indicates that the
[imtation prescribed is not for taking cognizance within the
period of limtation, but for taking cognizance of an offence
in regard to which a conplaint is filed or prosecution is
initiated beyond the period of |limtation prescribed under the
Code. Apart fromthe statutory indication of this view of

ours, we find support for this view fromthe fact that taking
of cognizance is an act of the court over which the
prosecuti ng agency or the conplai nant-has no control

Therefore a conplaint filed within-the period of limtation
under the Code cannot be made infructuous by an act of

court. The legal phrase "actus curiae nem nem gravabit"

whi ch neans an act of the court shall prejudice no man, or by
a delay on the part of the court neither party should suffer,
al so supports the view that the | egislature coul d not have
intended to put a period of linmitation on the act of the court
of taking cognizance of an offence so as to defeat the case of
the conplainant. This view of ours is alsoin conformty wth
the early decision of this Court in the case of Rashm  Kunar
(supra)

If this interpretation of Chapter XXXVI of the Code is

to be applied to the facts of the case then we notice that the
of fence was detected on 5.3.1999 and the conplaint was filed
before the court on 3.3.2000 which was well wi thin the

period of limtation, therefore, the fact that the court took
cogni zance of the offence only on 25.3.1999 about 25 days

after it was filed, would not nmake the conplaint barred by
[imtation.

In view of our above finding, we do not think it is

necessary for us to go to the next question argued on behalf

of the appellants that the court below was in error in invoking
Section 473 of the Code for extending the period of

[imtation nor is it necessary for us to discuss the case of Tara
Dutt (supra) relied on by the appellants.

For the reasons stated above, this appeal fails and the
sanme is hereby di sm ssed.




