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ACT:
Repr esent ati on of the Peopl e Act , 1951

El ections--Section 23 sub-s. (3)--Inclusion of nane in
electoral roll after last date for filing nom nation-Section
23(3) i f mandat or y- - El ect oral roll, finality
of --Recrimnatory petition, nature of.

HEADNOTE

In the elections to the Punjab Legi sl ative Counci
from the local authorities constituency the appellant who
was decl ared el ected secured one vote nmore than the first
respondent. The first respondent chall enged the el ection of
the appellant on the ground that the vote of H should have
been held to be void as his nane was dincluded in the

electoral roll after the last date for the filing of
nom nation in defiance of the provisions of s. 23(3) of the
Act . To this the appellant filed a recrimnatory petition

contending that the votes of two other persons B and S  al so
were void as their nanes were included in the electoral rol
after the last date for filing nonmi nations. He also alleged
that the vote of another voter T was void as he had becone a
government servant by the time the polling took place and
therefore was disqualified to be a menber of any |oca
board. The Hi gh Court came to the conclusion that the votes
of H B and S were void and counting the validity cast votes
decl ar ed the first respondent el ect ed. But when on
scrutiny it was found that of B and S one of them had
actually cast his first preference to the appellant he
contended that as the first respondent had not challenged
the wvalidity of those votes the trial court could not have
excluded from consideration the vote cast in his favour by
one of those persons.

HELD: Section 23(3) takes away the power of the
el ectoral registration officer or the chief el ectora
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officer to correct the entries in the electoral rolls or to
i nclude new nanes in the electoral '"rolls of a constituency
after the last date for making the nominations for election
in that constituency. It prohibits inclusion of any nane in
the electoral roll after the prescribed date whether the
application for inclusion was made before or after that
date. [848 G

Bai dyanath Panjiar v. Sita Ram Mahto, [1970] 1 S.C.R  839.
fol | owed.

(ii) The election petition and the recrimnatory
petition are parts of one enquiry. As the validity off the
three votes had conme up for consideration and as it was held
that those votes were void it necessarily followed that the
votes had to be excluded in determining the result of the
el ection. The fact that the first respondent did not
chal l enge the validity of those votes was immterial in the
circunst ances of the case. [848 D

(1id) There is no provision in the Act whi ch
di squalified ‘T from voting and the question whether a
particular ~vote was a valid vote or not has to be decided

solely on the basis of the provisions of the Act. In view
of s. 30 of the 1950 Act the entries found in the electora
roll are final and civil courts have no jurisdiction to.

entertain or adjudi cate upon any question whether any person
is or is not entitledto register hinself in the electora
roll. [850 E
846

B.M Ramaswany v.B.M Krishnanurthy, [1963] 3 S.CR
479, referred to.

JUDGVENT:

CIVIL APPELLATE JURISDICTION: Civil Appeal No.. 1359
1969.

Appeal under s. 116-A of the  Representation  of the
Peopl e Act, 1951 fromthe judgrment and order dated March 20,
1969 of the Punjab and Haryana High Court in’ Election
Petition No. 1 of 1968.

Harder Singh, for the appellant.

RK Garg, S.C Agarwala, D.P. Singh and Sunmi tra
Chakravarti for respondent No. 1.

The Judgrment of the Court was delivered by

Hegde, J. This appeal under s. 116A - of t he
Representati on of People Act, 1951 (to be shortly referred
to hereinafter as the Act) is directed against the -decision
of the Hi gh Court of Punjab and Haryana in Election Petition
No. 1 of 1968 onits file. In that election petition
Kundan Singh, the 1st respondent to this appeal . challenged
the validity of the returning officer’s declaration that the
appel l ant has been duly elected fromthe Hoshiarpur Loca
Authorities Constituency to the Punjab Legislative Counci
in the election held in April, 1968. The Hi gh Court came to
the conclusion that some of the votes polled in  that
election were invalid votes ,and if the valid votes alone
are taken into consideration, as it should have been, then
the 1st respondent is entitled to be declared el ected. It
accordingly set aside the declaration made in favour of the
appel l ant and declared the 1st respondent as having been
duly el ected.

W nmay now briefly state the material facts. In March
1968, the Hoshiarpur Local Authorities Constituency was
called wupon to elect one nmenber to the Punjab Legislative
Council. The election calendar was as follows:

(1) The last date for filing nom nation papers --12-3-1968.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 6

(2) Date of scrutiny of the nom nation papers 13- 3-1968.
(3) The last date for withdrawal of candi datures 16-3-1968.

(4) Date of polling-- 7-4-1968.
(5) Date of counting and declaration of result 8- 4-1968.
847

In that election, as many as five candidates contested.
They are the appellant and the respondents herein. On Apri
8, 1968, the returning officer after counting the votes cast
decl ared the appellant to be the successful candidate as he
had secured one vote nmore than the 1st respondent. The 1st
respondent chal |l enged that declaration in the aforenmentioned
el ection petition on various grounds of which, at present,
we are only concerned with one viz. that the vote of Hari
Singh should have been held to be a void vote as his nane
was included in the electoral roll on April 5, 1968 i.e.
just two days before the date of polling. In his. turn the
appellant filed a recrimnatory petition contending inter
alia that the vote of Tarsem Singh was void as by the tine
the polling took place, he had becone a government servant
and the votes of two. other persons nanely Harjinder Singh
and Bal want Singh were void as their nanmes were included in
t he electoral roll after ~the last date for filing
nom nations for the election. Qher grounds taken in the
recrimnatory petition -are not relevant. for our present
pur pose. They have not ‘been pressed before us.

The el ection petition cane up for trial before Mhajan
J. The learned judge submtted the fol lowi ng question to a
Ful | Bench for decision:

"Whet her allegation in para 4(a) pertaining to the

vote of Hari Singh is correct and the vote was void and was
polled in favour of respondent No. 1 in violation of the
Rules and has. naterially affected the —result of the
el ecti on of respondent No. 1".
The Full Bench by majority came to. the conclusion that the
vote of Hari Singh was void as hi's nane was included in the
electoral roll of the constituency after the |ast date for
maki ng nom nations for the election in that constituency.
Thereafter the case was sent back to Mhajan, J. for
deciding the issues |left undecided. On the basis of the
opi ni on expressed by the Full Bench, the |earned judge cane
to the conclusion that the votes of Hari Singh, ~ Harjinder
Singh and Bal want Singh were void votes. Consequently he
recounted the votes validly cast and cane to the conclusion
that the 1 st respondent had been duly elected. He gave a
declaration to that effect.

As seen wearlier, the main contention in this appea
relates to the true effect of sub-s. (3 ) of .s. 23 of the
Representation of People Act, 1950 (to be [ hereinafter
referred to as "the 1950 Act") which prohibits the deletion
of any entry or inclusion of any nane in the electoral rol
of a constituency after the last date for maki ng
nom nations for an election in that constituency and before
the conpletion of that election. W have considered the
scope of that provision in Baidyanath Panliar v. Sitaram
Mahto and Ors. (1) in

(1) [1970] 1 S.C R 839.

L15 Sup. CI/69--10

848
whi ch we have delivered judgnment just now. In view of that
decision, the viewtaken by the majority of the Full Bench

must be held to be correct.

Evidently wunder an erroneous inpression that Harjinder
Si ngh and Bal want Si ngh had voted against him the appell ant
had contended in his recrimnatory petition that their votes
were invalid. But on scrutiny it was found that one of them
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had given his first preference to him Nowit is contended
on his behalf that as the 1st respondent had not chall enged
the validity of those votes, the trial court could not have
excluded from consideration the vote cast in his favour by
one of those persons. This is an untenable contention. The
votes of Harjinder Singh and Balwant Singh have been
rejected on the ground that their nanes were included in the
el ectoral roll in defiance of the mandate given under s. 23
(3) of the 1950 Act. What applies to. Hari Singh equally
applies to Harjinder Singh and Bal want Singh. The fact that
the 1st respondent did not challenge the validity of those
votes is immterial in the circunstances of this case. The
el ection petition and ‘the recrimnatory petition were
parts of one enquiry. As the validity of these three votes
had cone up for consideration and as it has been held that
those votes are void votes, it necessarily ,follows that
t hose votes rmust be “excluded from consideration in
determning the result of the election

Anot her ‘contention urged by Shri Harder Singh is that only
the votes of those electors who had applied for the
inclusion- of ~their nanesin the electoral roll after the
period nentioned in s. 23(3) of the 1950 Act can be held to
be void; as the person who cast his vote in favour of the
appel l ant had applied for inclusion of his nanme some days
before the last date for naking nom nations, the inclusion
of his name in the roll after that date will not nake his
vote void. in support of his contention, he placed tellance
on the decision of the Patna H gh Court in Ramswaroap Prasad
Yadav v. Jagat Ki shore Prasad Narain Singh(1l). The ratio of
that decision has no applicationto the facts of the present
case. That decision was rendered before sub-s. (3) of s. 23
of the 1950 Act was incorporated intothe 1951 Act. The
mandate of that provision is plain and  unanbi guous. It
prohi bits inclusion of any name in-the electoral roll ' after
the prescribed date whether the application for inclusion
was made before or after that date.

The only other contention that remamins to be considered
is that the H gh Court should have held that the vote of
Tarsem Singh is invalid. It is not disputed that ~Tarsem
Singh’s nane finds place in the electoral —roll ~of the
constituency but the argument was that as he had - taken _up
government service subsequent to the inclusion of his nane

in the electoral roll, he becane disqualified to be a
(1) XvIl E.L.R, 110.
849

menber of any | ocal board and therefore he was not entitled
to vote in the elections This contention cannot be upheld.
Section 62 of the Act provides thus :

"62(1). No person who is not, and except as expressly
provided by this Act, every person who is, for the tine
being entered in the electoral roll of any constituency

shall be entitled to vote in that constituency.

(2) No person shall vote at an election in any constituency
if he is subject to any of the disqualifications referred to
in section 16 of the Representation of the People Act, 1950.
(3) No person shall vote at a general election in nore than
one constituency of the sane class, and if a person votes in

nore than one such constituency, his votes in all such
constituencies shall be void.

(4) No person shall at any election vote in the same
constituency nore than once, notw thstanding that his nane
may have been registered in the electoral roll for that

constituency nore than once, and if he does so vote, all his
votes in that constituency shall be void.
(5) No person shall vote at any election if he is confined
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in a prison, whether under a sentence of inprisonnent or
transportation or otherwise, or is in the |awful custody of
the police :

Provided that nothing in this sub-section shall apply to a
person subjected to preventive detention under any law for
the time being in force.™

In view of those -provisions read with s. 23(3) of the 1950
Act every person who is for the tinme being entered in the
electoral roll of a constituency as it stood on the |ast
date for making nominations for an election in t hat
constituency is entitled to vote unless it is shown that he
is prohibited by any of the provisions of the Act from
exercising his vote. The prohibitions contained in sub-ss.
3, 4 and 5 of S. 62 of the Act do not apply to the case of

Tarsem Si ngh. Therefore we have to see whether t he
prohibition contained in-sub-s. (2) applied to his case.
That sub-section ~says that no person shall vote at an

el ection in any constituency if he is subject to any of the
di squalifications referred to in S. 16 of the 1950 Act.

This takes us toS. 16 of the 1950 Act. It reads thus:
"16(1) A person shall be disqualified for registration in an
el ectoral roll if he-

(a) is not acitizenof India; or

850

(b) is of wunsound mnd and stands 'so declared by a
conpetent court; or

(c) is for the time being disqualified from voting under
the provisions of any law relating to corrupt practices and
ot her offences in connection with elections.

(2) The name of any person who becones so disqualified
after registration shall forthwith be struck off the
electoral roll in which it is included

Provided that the nane of any person struck off the
el ectoral roll of a constituency by reason of a disqualifi-

cation wunder clause (c) of sub-section (1) shall forthwith
be re-instated in that roll if such disqualification is,
during the period such roll is.in force, renoved under any

| aw aut hori zi ng such renoval . "

It is not the case of the appellant that Tarsem Singh had
incurred any of the disqualifications nmentioned therein. No
other provision of law in the Act or in any other |aw was
brought to our notice disqualifying himfromexercising  his
vote. The right to vote being purely a statutory right, the
validity of any vote has to be exam ned on the basis of the
provisions of the Act. W cannot travel outside those
provisions to find out whether a particular vote was a valid
vote or not. In viewof s. 30 of the 1950 Act, civil courts
have no _jurisdiction to entertain or adjudicate upon. any
guestion whether any person is or is not entitled to
register hinself in the electoral roll in a constituency or
to question the illegality of the action taken by or ' under
the authority of the electoral registration officer or any
deci si on given by any authority appoi nted under that Act for
the revision of any such roll. Part I1l of the 1950 Act
deals with the preparation of rolls in a constituency. The
provisions contained therein prescribe the qualifications
for being registered as a voter (S. 19), disqualifications
which disentitle a person frombeing registered as a voter
(S. 16), revision of therolls (s. 21), correction of
entries in the electoral rolls (s. 22), inclusion of the
nanes in the electoral rolls (S. 23), appeals against orders
passed by the concerned authorities under ss. 22 and 23 (S.
24) . Sections 14 to 24 of the 1950 Act are integrated
provisions. They forma conplete code by thenselves in the
matter of preparation and mai ntenance of electoral rolls.
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It is clear fromthose provisions that the entries found in
the electoral roll are final and they are not open to
chall enge either before a civil court or before a tribuna
whi ch considers the validity of any election. In

B. M Ramaswany v. B. -M Krishnamurthy and Ors. (1) this
Cour t

(1) [1963] 3 S.C R 479.

851
came to. the conclusion that the finality of the electora
roll cannot be challenged in a proceeding challenging the

validity of the election.

For the reasons nentioned above this appeal fails and
the same is disnmissed with costs.
Y. P- Appeal dism ssed.
852




