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PETI TI ONER
GUJARAT AMBUJA CEMENT LTD. & ANR

Vs.

RESPONDENT:
UNION CF I NDIA & ORS

DATE OF JUDGVENT: 21/ 08/ 1998

BENCH
S.B. MAJMUDAR, M JAGANNADHA RAO

ACT:

HEADNOTE

JUDGVENT:
W TH
C. A No. 3916/98 @LP (C No.13097/98), C.A Nos.?2246/96,
2247 TO 2262/ 96, 2264/96 to 2267/96, 2385/96, 2439/ 96 AND
WP. (C No.557/97
JUDGMENT
S. B. Maj nudar, J:

Leave granted in S.L.P. (C No.13097 of 1998.

In this group of matters, that conmonjudgment rendered
by the Division Bench of the Hi gh Court of Madhya Pradesh at
Jabal pur, dismissing various wit petitions filed by the
wit petitioners has been brought in challenge. In order to
appreciate the grievance of  the appellants viz. wit
petitioner who have filed these appeals on grant of specia
| eave under Article 136 of the Constitution of India, it is
necessary to note a few background facts.

BACKGROUND FACTS:

The appellant-writ petitioners are manufacturers of
cenent. Their manufacturing plants are located in different
parts of the country. For manufacturing cenent, essentia
raw material 1is coal. During the relevant period wth which
this group of matters is concerned, namely, from1.1.1989 to
31.3.1996, coal was controlled conmodity being treated as an
essential conmmdity’ under the Essential Commodities  Act,
1955 (hereinafter referred to as the Act’). Prior to the
i ndependence of t he country, there was in force
Colliery Control Orders, 1945, wherein as per ‘clause 4
thereof, price for supply of coal to the consunmers was
controlled. The said scheme was continued in force by
Section 16 of the Act. As during the relevant tinme, coal was
a controlled comodity, its price was being nonitored and
fixed under the aforesaid Colliery Control Oder by the

appropriate authority functioning thereunder. Till Decenber
1988, the price of coal supplies from collieries to
di fferent consumners, like the appel I ant s, concer ni ng

di fferent grades of coal had not posed any difficulty to the
consuners of coal. However, according to the appellants, the
problem started after the letter dated 1st January, 1989
i ssued under the provisions of the Colliery Control Order as
promul gated under Section 16 of the Act. By Item no.20 of
the notification dated 1st January, 1989, the prem um of 10%
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of the price given in Table Il of the notification was to be
charged by the collieries supplying coal to the consuners in
the country in connection with A B,C & D grades of coal sold
to them The clauses 3 and 4 of the Colliery Control Order
as operative during the rel evant period read as under

"3. The Central Government may for

the pur poses of this or der
prescribe the classes, grades or
sizes into whi ch coal ny be

categorised and the specifications
for each such class, grade or size

of coal
4. The central Governnent nmay, by
notification in t he officia

Gazette, fix (the sale price at

whi ch, or the maxi nrum sale price

or both) subject to which coal my

be sold by colliery owners and any

such notification may fix different

pri ces-

(i) for different classes, grades

and sizes of coal; and

(ii) for different collieries.”

Item No. 20 of the notification dated 1.1.1989, which is
i mpugned in the present proceedings, read as under

"A premium of 10% over and above.

the prices givenin Table 11 of
this notification wll be charged
by coal conpani es on-coal s of

Grades A, B,C & D supplies fromthe

collieries listed in the Annexure

to this notification."

The grievance of the present appellant-wit petitioners
before the Hi gh Court was that though sane quality of coa
as comprised in grades A B, C & Dwas being supplied by
different collieries, 10% premum over price was being
charged only by some of the collieries as per Item No. 20.
According to the wit petitioners, there was no choice of
colliery from which they had to purchase coal at the
relevant time as their choice was fettered by the decision

of the Ilinkage comrittee conpelling the wit petitioners to
pur chase coal from a particul ar colliery. Shri
K. K. Venugopal , | earned senior counsel appearing for the

appellant in civil appeal No. 2245 of 1996, which is treated
as the |eading appeal, vehenently contended that the cenent
manuf acturing plants in the western region of the country
had not been given linkage by the linkage committee to lift
coal from collieries situated nearby which were wthin
reasonabl e di stance, but they were forced to take coal from
collieries situated in Madhya Pradesh wherein the respondent
authorities were requiring the collieries, treating them as
premumcollieries, to charge 10%extra on the price of
every grade of coal supplied to consumers like the wit
petitioners. It was the contention of the wit petitioners
before the Hi gh Court in these wit petitions that A B, Cand
D grades of coal produced fromany colliery were of simlar
quality and, therefore, their prices had to be simlar

Charging of higher price in respect of coal purchased from

certain collieries like the premium collieries was
discrimnatory and violative of the right guaranteed under
Article 14 of the Constitution of India. It was also

contended that premiumwas not a price and Union of India
had no legal right to inpose premium It was subnmtted that
in fact chargi ng anything over and above the price fixed was
an of fence punishable under the Act. It was al so contended




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 9

that while fixing the price and inposing 10% prem um on al
these grades of <coal nanufactured and supplied by the
premumcollieries, relevant material had not been taken
into consideration and in an arbitrary nmanner and relying on
an irrel evant consideration, 10% prem um was fixed for being
charged to the consumers of coal supplied by these prem um
collieries. It was, therefore, contended that Item No.20 of
the inmpugned notification ultra vires the Constitution. It
was also additionally contended that clause 4 of the
Colliery Control Oder did not provide for nor did it |ay
down any guidelines, nore or less, for the fixation of coa
price. It was, therefore, ultra vires.

Al these wit petitions were heard in comobn by a
Di vi sion Bench of the High Court at Jabal pur. The contesting
parties produced naterial in support of their respective
cases. W are told that the hearing of these wit petitions
was spread over a week or so. However, at the final stage of
argunents before  the Division Bench of the Hgh Court, a
clear stand was taken by |earned counsel for the respondents
- nanely, Union of India, Coal Indian Ltd. - a Govt. Conpany
and Sout h-Eastern Coal Fields Ltd. - a Govt. conpany, which
were supplying the disputed quantity and quality of coal to

the consumers |like ‘the wit petitioners and the coa
controller who was functioning under the Colliery Contro
Order - that the /grievance nade by the petitioners was of

academ c nature as it was open to the consuners of coa
concerned to lift coal fromany colliery of their choice and
it was not conpul sory for such a consuner to indent coal for
Their factory only ‘from a premium colliery which was
charging 10% extra price on the quality of the coal supplied
to these consumers. O - course, the H gh Court noted in the
i mpugned judgnent that the main grievance of ‘the wit
petitioners was that they had no choice as far as the
purchase of coal was concerned. It could not be disputed
that coal was a controlled” commodity and it was a
nonopol i sed trade in the hands of Government or governnenta
agencies during the relevant tinme. It was the Iinkage
commttee which allotted collieries to the bulk consuners.
It was this Ilinkage committee which allotted racks of
rail way wagons for supplying of coal fromcollieries to the
bul k consuners. Because of the nmonitoring by the I|inkage
comm ttee, consunmers of coal like the wit petitioners were
conpelled to purchase coal fromcollieries situated at |ong
di stances wherein unwillingly they had to pay 10% extra
premumprice for the sane quality of coal which otherw se
could have been supplied to them by non-premiumcollieries
situated nearby. An attenpt was also nmade on behal f of the
respondents before the Hgh Court to justify the charge of
10% more premiumon A B,C and D grades of coal supplied by
these premium collieries. It was submtted that the coa
being of proper quality as supplied by premiumcollieries,
charging of 10%nore by way of price of such coal was
legally justified and was not arbitrary.

These rival contentions would have required the High
Court to closely examine the challenge to this 10%extra
charge on A B, C and D grades of coal supplied by the prem um
collieries but according to the Hgh Court it was not
necessary to go into this wider question as it was told by
| earned seni or counsel for the respondents that there was no
conpul sion for the wit petitioners to lift coal fromthese
collieries which were premumcollieries and they were free
to purchase coal from any other «colliery which was not
charging 10% extra price by way of premium Heavily relying
upon the said submission of |earned senior counsel for the
respondents, which, we are told, was also the stand of the
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respondents in their counter filed before the High Court, in
the i npugned comon judgnent at paragraph 13, the Hi gh Court
observed as under:

“....in view of the categorica

statement nade by the | ear ned

counsel for the respondents, it is

no | onger necessary for us to go

into this guesti on. It was

contended by the petitioners that

premumis not a price and Centra

Govt. has no power to inpose

prem um Various dictionaries were

referred to us so as to bring hone

the neaning of the word 'premuni.

And this Court’s interim order

dated 16.3.1992, was also brought

to our notice. W would like to
make it clear that since it is not
necessary to dwell at Llength on
this point, in view of t he
statenent nade at the Bar by the
respondent’s counsel, Sri Nai r

contention on this point as raised

by the petitioners are virtually

rendered pure /academ cs."

Accordingly, the H gh Court wthout addressing itself
to this nmpot question which went to the root of the matter,
in the Ilight of the aforesaid stand taken 'by the |earned
seni or counsel for the respondents, disposed of the wit
petitions, in ternms of  paragraphs 14 and 15, which read as
under :

"14. The statenent nmade by the

| earned counsel Shri Abhay Supre,

that d. 1V of the notification

provi des ungui ded and arbitrary

power in the matter of fixation of

price need not to be discussed in

detail as the real controversy

i nvolved in the case, a stand (sic)

relied by the statement made by the

respondents’ counsel at the Bar. In

view of the foregoing discussion

we are of the view that no

interference is called for in the

matter of charging of premum of

10% as part of price of coa

produced fromcertain collieries.

15. The petitions are, therefore,

dismssed wth no order as to

costs.”

W nmay state that in these appeals, further docunentary
evi dence has been adduced by both the sides for supporting
their respective cases on nerits.

Learned senior counsel, Shri  Venugopal and other
| earned advocates who raised simlar contentions in the
conpani on appeals, subnmtted that even though, prim fair
price fixation my be taken as a |legislative function, it is
now wel |l settled by a catena of decisions of this Court that
when price fixation is chal | enged as arbitrary and
unreasonabl e, the court has anple jurisdiction to go into
this question and exam ne the inpugned price policy on the
touchstone of Article 14 of the Constitution of India. In
this connection, Shri Venugopal, Ilearned senior counse
invited our attention to the observations of the H gh Court
in Paragraph 13 of the judgnent, wherein it was held that
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"price fixation is neither the function nor forte of the
court. It is neither concerned with the policy nor with the
rate, it si left to the discretion of the executive". He
submitted that the aforesaid statenment of |aw culled out
fromthe decisions of this Court, is a partial enunciation
of the legal principle. It was submtted that despite the
fact that this pricing policy was in the realm of
| egislative exercise if the policy is shown to be violative
of Article 14 of the Constitution of India as unreasonabl e,
arbitrary or involving non-application of mind to rel evant
consi derations or based on irrelevant considerations, it
could be challenged in court. To that extent, |earned senior
counsel, Shri Venugopal is right. In fact, in fairness to
| earned senior counsel for. the respondents, it nust be
stated that he did not challenge the |locus standi of the
wit petitioners to mount such a chall enge under Article 226
of the Constitution of ~India. But his subm ssion was that
even during therelevant tine it was open to the wit
petitioners to purchase coal fromany colliery of their
choice which was a non-premiumcolliery. The said stand
taken in the counter before the Hi-gh Court and which was
reiterated by the | earned senior counsel for the respondents
before the Hi gh Court and was also reiterated before us. It
was also contended that there was nothing illegal or
unreasonable in charging 10% nore for A, B,C and D grades of
coal by the premiumecollieries, as according to the |earned
seni or counsel for the respondents, relevant considerations
were kept in view by the pricing authorities in coning to
the aforesaid conclusion about  charging 10% nore. Shr

Venugopal chall enged the said stand of |earned counsel or
the respondents by submitting that because of the Iinkage
conmittee’'s restrictions, wit petitioners had no choi ce but
to lift coal fromrespondent no.4 colliery located in Madhya
Pradesh, otherw se their manufacturing activities would have
cone to a grinding halt and, therefore, it was a m snoner to
say that it was open to the wit  petitioners to purchase
coal from non-premumcollieries  as they liked. He further
contended that for the purpose of utilisation of coal as
essential raw material in their plant, different grades of
coal are required. Cassification of coal by grade is made
according to the standard specified by the Indian Standard
Speci fication depending upon the i nherent i ngredi ent
contents of coal. Before such gradation is determ ned in
respect of any particular type of coal, there is always a
testing process. Through such testing process, the gradation
of coal is fixed and once such a gradation is fixed, there
is no, nor can there be any, question of further testing or
relaxing the classification already made. Learned senior
counsel for the respondents on the other hand pointed out
that even on merits it could not be said that the 10% hike
in price for different grades of coal supplied by Respondent
no.4 colliery viz. the premumcolliery was in any way
irrational as the coal supplied by the said colliery as
conpared to non-premiumcollieries had a better quality, as
it had greater lasting, fuel heat value and consequently the
said 10% premumcharged by the premumcolliery could not
be said to be violative of guarantee of Article 14 of the
Constitution of India. It was subnitted that the wit
petitioners thenselves paid this 10%extra charge on the
coal lifted by them during the period from 1.1.1989 til

1991 when they filed the wit petitions in the H gh Court.
It is also submtted that from1lst April, 1996, coal has not
remai ned a controlled commodity and it is easily available
as raw material in the open nmarket and consequently, the
grievance made by the wit petitioners has become nore or
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| ess academic and is confined only to the aforesaid limted
period from 1.1.1989 to 31.3.1996 or wup to 31.8.1996 as
submitted by the |earned senior counsel Shri Venugopal for
the appellant-wit petitioners.

In our view, the aforesaid rival contentions would
squarely pose the main question whether the charging of 105
prem umover the price givenin Table Il to the inpugned
notification can be treated to be so unreasonable and
arbitrary as to fall foul on the touchstone of Article 14 of
the Constitution of India. For deciding the aforesaid
guestion, evidence was led by the contesting parties before
the Hi gh Court and nore vol um nous evidence is | ed before us
by the contesting parties in these appeals. However,
unfortunately, the H gh Court in the inpugned judgnent has
not thought it fit to address itself to this npot question
presunably because of the stand as taken by | earned senior
counsel for the respondents on the basis of counter filed in
the H gh Court on their behalf that the grievance of the
wit petitioners was academic as it was free for themnot to
purchase coal fromthese premumcollieries by paying 105
nore and they could well purchase coal fromother collieries
whi ch were supplying requisite coal to them at cheaper
rates. It is this stand which, as we have noted earlier
appealed to the H-'gh Court for disposing of the wit
petitions wthout going into the main guestion in
controversy between the parties as aforesaid. it is true
that the stand of the respondents before the H gh Court was
that it was not conpulsory for the wit petitioners to
purchase coal frompremumcollieries. it is also true that
the same stand is reiterated before us by |earned senior
counsel for the respondents. But the real grievance of the
wit petitioners which unfortunately renmined unnoticed by
the High Court is that during the relevant period with which
we are concerned in the present proceedings, from a
practical point of view, it was alnost inmpossible for the
wit petitioners to lift the coal ~ fromany other colliery
except from these premium collieries on account of various
problens faced by the wit petitioner manufacturers of
cenent as tried to be high-lighted before us in the
additional affidavit filed on behalf of the wit petitioners
in Cvil Appeal No.2245 of 1996 at pages 265 to 268. It was
contended before us in the light of the aforesaid grievances
categorised in the said additional affidavit that during the
rel evant time production, distribution and sale of coal was
a monopoly of the Union of India and that thi's power was
conferred under the Colliery Control Oder —of 1945. The
guotas of coal were allotted by Central CGovernnent under the
said Order to the consumers of coal. The bul k transportation
of coal was also wunder the control of Union of India in as
much as the sane could only be done through railways as the
rail ways are the nonopoly of the Union of India. The price
at which the coal had to be sold was fixed by the Centra
CGovernment in the said Order of 1945. The quantity of coa
allotted to bulk of consumers like the wit petitioners was
admttedly being controlled by the |inkage commttee of the
Central Covernment since the |I|ast nunber of years. Because
of the direction of the |inkage comrittee the coal allotted
tothe wit petitioners had to be lifted fromthe colliery
assigned to it by the said committee. Therefore, there was
no choice left to the wit petitioners in connection with
lifting of coal from the colliery concerned. It was,
therefore, submtted that it would not be correct to assume
as done by the H gh Court that the grievance of the wit
petitioners was imagi nary or of academ c nature.

Havi ng given our anxious considerationto the riva
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contentions, we have reached the conclusion that the Hi gh
Court sinply assunmed that the main grievance of the wit
petitioners against 105 hike in price by way of prem um was
only of academic nature. The High Court had al so not gone
into the question whether the said grievance was really
academc in viewof the difficulties tried to be projected
by the wit petitioners in that connection and which were
hi ghl i ghted before us by the aforesaid additional affidavit
of the appellants in the |eading appeal. Simlar grievances
were voiced before us by learned counsel of the other
appel  ants whose wit petitions were al so di sposed of by the
common judgnment. Therefore, it was for the Hgh Court to
consi der whether the grievance of the wit petitioners had
beconme really academic in nature and if it was not of
academ c nature, then the question regarding the nerits of
the pricing policy in the light of the linmted inquiry
which was required to be undertaken on the touchstone of
Article 14 of the constitution of India had to be gone into
by the Hi'gh Court ~on a consideration of the volum nous
evi dence ‘produced before it by the respective parties in
support of their rival contentions.

Consequently, without expressing any opinion on the
nmerits of the controversy between the parties, we deemit
fit to set aside the inmpugned common judgnent and restore
all the wit petitions filed by the wit petitioners before
the High Court in their original nunbers for decision of the
Hi gh Court on nmerits. The Hgh Court is requested to
consi der the question whether the inpugned prem um of 10% as
charged by the respondents fromthe wit petitioners is, in
any way, violative of —guarantee under Article 14 of the
Constitution of India and also to go into the question
whet her the said grievance of the wit petitioners was
really academic in nature or was a subsisting one requiring
adj udi cation by the court. Al these questions will have to
be considered by the High Court in the remanded proceedi ngs.
W would also request the High Court to decide all these
guestions including the main controversy on nmerits, even if
after hearing the parties concerned, the H gh Court is once
again inclined to take the view that the grievance of the
petitioners was of academic nature. In_ that case the H gh
Court may exam ne the said main grievance in the
alternative. This request is nade to the High Court in the
case its decision on the academc nature of wr it
petitioner’'s grievance gets upset in the hierarchy  of
pr oceedi ngs.

In the result, the appeals are allowed, the comon
judgrment and orders of the High Court are set aside. Al the
wit petitions are restored to the files of the H gh Court
with a request to proceed with the sane in accordance wth
law and in the 1ight of observations nade herein. \Watever
evidence was led by the respective parties in support of
their cases in the Hgh Court in these wit petitions and
what ever further evidence and material may be led by the
respective parties in the renmanded proceedings wll - of
course be examined by the High Court. It will also be open
to contesting parties to produce the naterial adduced in
these appeals for the consideration of the Hi gh Court in the
remanded proceedings. W nmay also nake it clear that al
legally perm ssible contentions wll be open for being
canvassed by the respective cont esting parties for
consideration of the High Court. As the wit petitions of
1991 are being restored to the files of the Hi gh Court, we
request the High Court to nake it convenient to deci de these
wit petitions at the wearliest, preferably within a period
of six months from the receipt of the copy of this order
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The registry of this court is directed to comrunicate this
order to the Registrar of the High Court for bringing it to
the notice of the Hon ble Chief Justice of the H gh Court
for doing the needful.
Before parting wth these appeals, we nmy mention that at
the SLP stage in these group of matters, ad interimrelief
was given which was confirnmed pending these appeals.
Identical interim orders in these group of appeals read as
under :

"The respondents are injuncted from

stopping the delivery of coal to

the petitioners on the ground that

the anbunt of premium clainmed by

the respondents for. the period

subsequent to 1st-March, 1992, has

not been paid. It is also nmade
clear that in the event, wunder the
terns of the st at ement, the
petitioners choose any ot her

colliery where premumis payable

such-premum shal |l be paid."

whil e granting special |eave to appeal on 18th January,
1996, a bench of the two | earned Judges of this Court,
passed further interimorders in connection wth security
deposits furnished’ by the wit petitioner-appellants to the
foll owi ng effect:

"It is pointed out that although

counsel on behal f of the

respondents was present in Court on

31st May, 1993 when interimorders

were passed, the respondents have

contended that they received the

interimorders only on 3rd June,

1993 and, in the neantine,  have

adjusted the deposits nade by the

appel l ants agai nst demands for

prem um  which is the subject-

matter of the appeals. Havi ng

regard to the fact that counsel on

behal f  of the respondents was

present on 31st My, 1993 when the

interim order was issued, this

stand of the respondents does not

appear to be justified and no

supplies to the appellants can be

held up upon that basis. Unti

further order, the deposits made by

the appellants in their entirety

shall continue to be treated as

deposits."
The aforesaid interimorders have continued through out
to operate in the present group of matters till date. W,

therefore, deem it fit to direct that the said interim
reliefs in the aforesaid terns will continue to operate til
the final disposal of the remanded wit petitions by the
Hi gh Court and will abide by the ultinmate decisions rendered
by the High Court in the said wit petitions. It is obvious
that while disposing off the wit petitions finally, it wll
be open to the Hgh Court to pass appropriate fina
directions as it may deemfit and proper in the light of its
decisions in the wit petitions. The appeals are allowed
accordingly. There is no order as to costs in the facts and
ci rcunst ances of the case

WP. (C No.557 of 1993:

The above wit petition has been noved directly before




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 9

us under Article 32 of the Constitution of India for
decl aring the inpugned clause of the said notification dated
30t h Decenber, 1988 as ultra vires to the extent it inposed
premiumon coal of the collieries listed in the Annexure to
the said notification. As we are remanding other wit
petitions, as indicated earlier, to the Hgh Court for
di sposal on nerits, we reserve liberty to the petitioner of
this wit petitionto filea fresh wit petition under
Article 226 of the Constitution of |India before the High
Court within six weeks fromtoday. If such wit petition is
filed within the aforesaid period, it will be clubbed wth
the remanded wit petitions and will be decided by the Hi gh
Court along with them as the questions involved therein will
be conmmon to all of themincluding the wit petition to be
filed by wit petitioner Ms HMP. Cenments pursuant to this
order. The interimreliefs, givenin WP.(C No.557/93 will

also continue to operatetill the final disposal of the wit
petitions if filed by the petitioner as per present order
and will ~abide by the ultimte decision rendered therein by

the Hi gh Court.

The writ petition is disposal of accordingly subject to
the aforesaid liberty given to the petitioner and w thout
going into the nmerits of the contentions raised in the wit
petition and keeping them open for consideration of the High
Court in the wit petition that may be filed by the
petitioner.




