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ACT:
Mar umakkat hayam Law Property whether belongs to manager
individually or to/tarwad or tavazhi-Presunption.

HEADNOTE
A suit was filed by the sone menbers of a nalabar tavazh
against its manager and others for nmi ntenance and other

reliefs. The appel l ant was the 4th defendant in ‘the suit
while his nother was the 1st defendant. The said tavazh
owned a nunber of properties. In the plaint it was | alleged

that a certain property called the chal akkode property was
the property of the lavazhi and therefore the plaintiffs
wer e entitled to nmmintenance from its i ncone al so.
According to the plaintiffs the 1st defendant  was the
karnavati or manager of the tavazhi property and the 4th
def endant was the de facto manager. The defendants denied
that the said chal akkode property belonged to the tavazhi
but alleged that it was purchased from and out of the
private funds of defendants 1 and 4. The trial court ac-
cepted the defendants case and gave a decree to the
plaintiffs without taking into consideration theincome from
the chal akkode property. The Hi gh Court, “however, taking
into account the rel evant presunptions under Marumakkat hayam
law by which the parties were governed held that the said
property belonged to the tavazhi and order the trial ~ court
to fix the rate of maintenance after taking into account the

income from it. The 4th defendant, after obtaining a
certificate fromthe H gh Court preferred an appeal to +his
Court. The plaintiffs, the first defendant, and other

def endants were inpl eaded as respondents in the appeal

On behalf of the appellant it was urged : (1) The 1st -and
4t h def endants were not managers of the tavazhi properties;
(2) Even if they were, there was no presunption under the
Mal abar Law that the properties acquired in their nanes were
t avazhi proper-ties; (3) Even if there was such a
presunption the appellant had proved by relevant evidence
that the chal akkode property was the sel f-acquired property
of the 1st defendant and hinself.

HELD : (i) A family governed by Mrunakkat hayam | aw i s known
as a tarwad it consists of a nother and her children

whether male or female, and all their descendants whether
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male or fermale, in the female line. A tavazhi is a branch of
a tarwad. The nanagenent of a tarwad or tavazhi ordinarily
tests in the eldest nale menber of the tarwad or tavazhi
But there are instances where the eldest fenmale nenber is
the manager. The male nanager is called the karnavan and
the female one Karnavati. He or she standing a fiduciary
relationship with the nenbers of the tarwad or tavazhi as t
case may be. [457 E-H|

(ii) Under Hindu |law when it is proved or adnitted that a
fam |y possessed sufficient nucleus with the aid of which a
menber might have made an acquisition of property, there
arises a presunption that it is joint famly property and
the onus is shifted to the individual nmenber to establish
that the property was acquired by himw thout the aid of the
sai d nucleus. But the said principle has not been accepted
or applied to acquisition of properties in the nane of a
junior nmenber of atarwad
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(amandravan). ~ It has been held that there is no presunption
either way, and that the question has to be decided on the
facts of each case. [458 CE

Further, the settled lawis that if a property is acquired
in the name of the karnavan there is a strong presunption
that it is tarwad property and that the presunption mnust
hol d good unless it is rebutted by acceptable evidence. [458
E- F]

Govinda v. Nani, (1913) 36 Mad. 304, Dharnu Shetty v.
Dejamma, A |I.R 1918 Mad. 1367, Soopiadath Ahmad v. Mamad
Kunhi, A 1.R 1926 Mad. 643, Thata Amma v. Thankappa, A l.R
1947 Mad. 137 and Chathu Nanibiar v. Sekharan Nanbiar,
A l.R 1925 Mad. 430, approved.

(iii) On the evidence it was clear that the 1st
def endant was the karnavati of the tavazhi~ and her son the
4t h def endant an advocate, had been managi ng the properties
on her behalf. |If that was so, so far as the 1st defendant
was concerned there was a strong presunption that the  said
property was acquired fromand out of the funds of the
tavazhi; and so far as the 4th defendant was concerned, in
the circunmstances of the case, the position was  the sang;
though in |aw he was not the manager, he was in de facto
management of the tavazhi properties and therefore .in
possession of the tavazhi properties, its-incone and  the
accounts relating to the properties. Being in managenent of
the properties he stood in a fiduciary relationship withthe
menbers of the tavazhi. Irrespective of any presunption the
sai d circunmstances had to be taken into account in comng to
the concl usi on whet her the property was tavazhi or not. [459
A- D]

(iv) In regard to the Chal akkode property, so far as the 1st
def endant was concerned he strong presunption against her
exclusive: title had not been rebutted at all; as  regards
the 4th defendant the facts shifted the burden of proving
title to the property to himand he had failed to discharge
the sane. [459 F-G 460 A

The H gh Court was therefore right in comng to the
concl usi on that the property in question was tavzh

property.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : GCivil Appeal No. 273 of 1963.
Appeal by special |eave fromthe judgnment and decree dated
July 15, 1955 of Madras High Court in Appeal Suit No. 142 of
1951.
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N. C. Chatterjee and R Thagarajan, for the appellant.

A V. Visvanatha Sastri and V. A  Seyid Mihanmad, for
respondents Nos. 1 to 24.

The Judgnent of the Court was delivered by

Subba Rao, J. This appeal by certificate raises t he
guesti on, whet her a certain property, descri bed as
Chal akkode property, is the property of the Tavazhi of which
the appellant and his nother are nmenbers or the separate
property of the appellant.

Plaintiffs in OS. No. 108 of 1948 in the Court of the Sub-
ordi nate Judge, Pal ghat, and the defendants in the said suit

are menbers of a Mlabar tavazhi : originally it was a
branch of a
456

tarwad, but separated itself fromthe said tarwad on July
13, 1934 wunder a decreeina partition suit. The said
tavazhi owns a nunmber of properties. The plaintiffs filed
the suit agai nst the tavazhi represented by its manager and
others, for arrears of nmaintenance due to them and for other
reliefs. In the plaint it was alleged that the said
Chal akkode nil'am property was the property of the tavazh
and, therefore, they were entitled to maintenance from the
income of the said property also. The defendants in their
witten-statenent denied that the said property was -the
property of the tavazhi, but alleged that it was purchased
from ,and out of the private funds of defendants 1 and her
son, defendant 4. One of the issues raised was whether the
property referred to in paragraph 5 of the plaint was
tavazhi property from whi ch nmai nt enance could be clainmed.
The | earned Subordinate Judge held that the said property
did not belong to the tavazhi but it was the persona
property of defendants | and 4. In theresult in giving a
decree for maintenance, he did not take into consideration
the income fromthe said property.. On appeal, a Division
Bench of the Madras Hi gh Court, having regard to the
rel evant presunptions under the Malabar |aw, held that the
said property belonged to the tavazhi; in the result, it
al  owed the appeal and renanded the suit to the Court of the
Subordi nate Judge for fixing the rate of mmintenance after
taking into account the income fromthe said property also
The 4th defendant, after obtaining- the certificate fromthe
Hi gh Court, has preferred the present appeal to this Court
agai nst the judgnent of the said -Court. In this _appeal
the plaintiffs, the first defendant and other defendants
have been inpl eaded as respondents.

The only question in the appeal is whether the said property
is the property of the tavazhi or is the self-acquired
property of the first respondent and her son,  the present
appel | ant .

M. N C Chatterjee, |earned counsel for the appellant,
contends that the first and the fourth defendants<-are not
the managers of the tavazhi properties; even if they are,
there is no presunption under the Mal abar law that the
properties acquired in their names are tavazhi properties;
and that even if there is such a presunption, the appellant
has proved by rel evant evidence that the Chal akkode property
is the self-acquired property of hinself and the 1st
def endant .

M. A Viswanatha Sastri, |earned counsel for the respon-
dents, argues that the 1st defendant is the karnavati of the
tavazhi that she was nmanagi ng the tavazhi properties during
the crucial period with the active help of her son, the 4th
def endant appel -
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lant, that there is presunption under the Marunakkathayam
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law that a property acquired in the nane of a nanager of a

tavazhi is the property of the tavazhi, and that the said
presunption has not been rebutted by any accept abl e
evi dence. Further, he contends that the same presunption

should be invoked in the case of the 4th defendant-
appel lant, who was in de facto managenent of them said
property during the crucial period and that he had kept back
all the relevant accounts and failed to rebut the said
presunpti on.

To appreciate the scope of the said presunption it is neces-
sary to notice briefly the relevant I|egal incidents of
toward under the Marunmakkat hayam|law. The said |aw governs
a large section of people inhabiting the Wst Coast of South
I ndi a. "Marumakkat hayant literally neans descent through
sisters’ children. There is a fundamental di fference
between Hi ndu [|aw and Marumakkathayamlaw in that, the
former is founded on agnatic relationship while the latter
is based on matriarchate. The relevant principles of
Mar umakkathayam |law are well settled and, therefore, no
citation'is called for. A brief survey will suffice.

A famly governed by Mrunakkathayaml|law is known as a

tarwad: it consists of -a nother and her children, whether
male or female, and all their descendants, whether nmle or
female, in the fenale line. But the descendants, whether

male or fenmale, /of ~her sons or the 'sons of the said
descendants in the female Iine do not belong to the tarwad-
they belong to the tarwads of their nothers. - A tavazhi is a
branch of a tarwad. It is conmprised of  a group of
descendants in the female line of a femal e coomon ancestor
who is a nmenber of the tarwad. 1t is one of the wunits of
the tarwad. It nmay own separate property as distinct from
tarwad property. The nmanagenent of a tarwad or  tavazh

ordinarily vests in the el dest nale nenber of the tarwad or
tavazhi, as the case nmay be. But there are instances ' where

the eldest female nmenber of a tarwad or a tavazhi is the
manager thereof. The male manager is called the karnavan
and the femnl e one, karnavati. “Alkarnavati or karnavan is a

representative of the tarwad or tavazhi and is the protector
of the nenbers thereof. He or she stands in a fiduciary
relationship with the nmenbers thereof. In such a system of
law there is an inherent conflict between |aw and socia
val ues, between |egal incidents and natural affection, ~and
between duty and interest. As the consort or the children
of a male nmenber, whether a karnavan or not, have no place
in the tarwad, they have no right to the property of the
tarwad. \Wat ever might have been the attitude of the
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menbers of a tarwad in the distant past, in nodern times it
has given rise to a feeling of wunnaturalness and the
consequent tendency on the part of the nale nenbers /'of a
tarwad to divert the famly properties by adopting  devi ous
nmethods to their wives and children. Courts have recognized
the difference between a joint Hindu fam ly under the H ndu
law and a tarwad under the Marumakkathayam law in the
context of acquisition of properties and have adopted
different principles for ascertaining whether a property
acquired in the name of a menber of a family is a joint
famly property or the self-acquired property of the said
menber. Under Hi ndu | aw, when a property stands in the name
of a menber of a joint famly, it is incunbent upon those
asserting that it is ajoint famly property to establish
it. When it is proved or admitted that a famly possessed
sufficient nucleus with the aid of which the nenber m ght
have nade the acquisition, the |aw rai ses a presunption that
it is ajoint famly property and the onus is shifted to the
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i ndividual nmenber to establish that the property was
acquired by himw thout the aid of the said nucleus. Thi s
is a well settled proposition of |aw But the said
principle has not been accepted or applied to acquisition of
properties in the nane of a junior nenber of a tarwad
(anandr avan) . It was held that there was no presunption
either way; and that the question had to be decided on the
facts of each case : see Govinda v. Nani; (1) Dharnu Shetty
v. Dejamm;(2) Soopiadath Ahmad v. Mamad Kunhi; (3) and
That ha Amma v. Thankappa. (4) But it is settled lawthat if a
property is acquired in the name of the karnavan, there is a
strong presunption that it is a tarwad property and that the
presunption nust hold good unless and until it is rebutted
by acceptable evidence : see Chathu Nanbiar v. Sekharan
Nanbi ar; (5) Soopi dath Ahmad v. Manmad Kunhi; (3) and Thatha
Amma v. Thankappa. (4)

[Hs Lordship then discussed the oral and docunmentary
evi dence and proceeded : ]

We nay at 'this stage nention that the fact that the |[earned
Subordi nate Judge accepted the oral evidence adduced on
behal f of the defendants has no particular significance in
this case, for the | earned Subordi nate Judge did not exam ne
the witnesses in Court, but-the oral evidence adduced in the
earlier maintenance suit was marked by consent as evidence
in the present case: "Me |earned Subordinate Judge.
therefore, was not in a better position-than the Hi gh Court
in the matter of appreciating the oral evid-

(1) [1913] 36 Mad. 304. (2) A T.R 1918 Mad. 1367.

(3) AI.R 1926 Mad. 643. (4) A'T.R 1947 Mad. 137.

(5) A 1. R 1925 Mad. 430.
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ence as he could not have observed their demeanour. e,
therefore, agree with the Hi gh Court, on a consideration of
the docunentary and oral evidence, that the 1st defendant is
the karnavati of the tavazhi ‘and her son, the 4th defendant,
who is an advocate, has been nmanaging the properties on her
behal f.

If that be so, so far as the 1st defendant is concerned,
there is a strong presunption that the said property was
acquired fromand out of the funds of the tavazhi, and, so
far as the 4th defendant is concerned, in the circunmstances
of the present case the position is the same; though in|aw
he was not the nmnager, we find he was in de facto
managenent of the tavazhi properties and, therefore, in
possession of the tavazhi properties, its-income and the
accounts relating to those properties. Being in managenent
of the properties, he stood in a fiduciary relationship with
the other menbers of the tavazhi. Irrespective of . any
presunption, the said circunstances nust be taken /into
consideration in conmng to the conclusion whether the said
property is tavazhi property or not.

[After tracing the title of the Chal akode property Hi's Lord-
shi p concl uded :]

To sumup : the tavazhi has properties yielding appreciable
income fromand out of which the Chal akkode property could
have been purchased. The 1st defendant was the karnawati of
the tavazhi and the 4th defendant was managi ng the tavazh

properties on behalf of his mother, the 1st defendant, The
assignment of the decree in execution whereof the said
property was purchased was taken in favour of bot h
defendants | and 4, the de jure and the de facto mmnagers
respectively. The sale certificates for the sane was i ssued
in the names of both of them The ticket for the Kkuri was
adnmittedly taken in the name of the 1 st defendant and it is
admtted by the 4th defendant that his accounts would not
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di scl ose that he paid the subscript-ions to the Kkuri. So
far as the 1st defendant is concerned, t he strong
presunption against her exclusive title has not been
rebutted by any evidence at all; as regards the 4th
defendant, the following facts establish that the said
property was tavazhi property : (i) the tavazhi has

properties yielding appreciable inconme fromand out of which
the said property could have been purchased; (ii) the 4th
def endant was nmanaging the properties of the tavazhi on
behal f of the 1st defendant; (iii) he stood in a fiduciary
relationship with the nmenbers on whose behalf he was
managi ng the properties; (iv) in every relevant transaction
the 1st defendant, the karnavati was nmade a party; and (V)
the 4th defendant has suppressed both
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the accounts of the tavazhi and his personal accounts and
has failed to prove that he had any personal incone from and
out of which he coul d have paid Rs. 14,000 odd towards the
purchase ~of the said property.” The facts certainly shift
the burden of proving title to the property to the 4th
def endant -and he has failed to discharge the same. Fromthe
aforesaid facts we have no hesitation in agreeing with the
finding of the H gh Court-that the said property was the
property of the tavazhi

In the result, the appeal fails and is dismssed with costs.
Appeal dism ssed
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