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ACT:

Constitution of India, Art. 285 ( 1 ) (a) --Sales
out si de the State--Wether burden of proof on dealer to
show consunpti on in del i very Stat e- - Assessnent
Or der - - Conprehensi ve' order covering sales ‘taxable and
those not taxable--If severable.

HEADNCTE
The appellant, a dealer in pulses in Vijayawada in Madras
State nade certain sales outside the State during the

assessment year 1949-50. The appellant clained exenption
from sales tax of sales effected outside the State during
the vyear but the Deputy Commercial Tax O ficer disallowed
the claim A first appeal and a revision petition to the
Boar d of Revenue were unsuccessful. The appel | ant
thereafter brought a suit for the recovery of tax collected
from him with interest contending that —part of sales
effected outside the State could not be taxed under Art:
285(1)(a) of the Constitution. The Trial Court held that
the assessnment to tax of the sales during the period  from
April 1, 1949 to January 25, 1950° could not be inpeached
but the sales from January 26 to March 31 outsidethe State
were not liable to sales-tax; as there was a single order of
assessment 'for the whole year, the entire assessnent’ was
illegal.
In appeal to the H gh Court, and upon a direction from that
Court, the Trial Court gave a finding that deliveries of the
goods were not made for purposes of consunption within the
delivery State only. The H gh Court. therefore. allowed the
appeal holding that the appellant could not claim the
benefit under Article 286(1)(a) in the absence of evidence
as to how the whol e-sales disposed of the goods after
obtaining delivery and therefore the entire turn-over for
the year 1949-50 woul d be assessable to tax.

In the appeal to this Court, it was contended inter-alia
(i) that the Hi gh Court was in error in holding that the
burden of proof was on the appellant to show that there was
not only delivery of goods for consunption wthin the
delivery States but there was actual consunption of goods in
those States: (ii) the assessment nmust be treated as an
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indivisible one and if a part of the assessnment was ill egal
the entire assessnment nmust be deenmed to be infected and
treated as invalid.
HELD: Al |l owi ng the appeal
(i) The part of the turnover which related to sales from
January 26, 1960 to March 31. 1960 was not liable to sal es-
tax and the levy of sales-tax fromthe appellant to this
extent was ill egal
It was rightly contended that the appellant did not
carry the burden of showing that there was not only delivery
of goods for consunption within the States but that the
goods were actually consumed in those States. [749 (
India Copper Corporation Ltd. v. The State of Bihar
12 S.T.C. 56 relied upon
744
(ii) I'n the present case though there was a single order
of assessnment for the period fromApril 1, 1949 to March 31
1950, the assessnent could be split up and dissected and the
items of 'sales separated and taxed for different periods.
It was possible to ascertain the turnover of the appellant
for the pre-Constitution and post-Constitution periods from
the figures furnished in the plaint by the appellant

hi nsel f. It was, therefore. open to the Court in these
circunmstances to sever the illegal part of the assessnent
and give a declarationwith regard to the illegal part alone

i nstead of 1 declaring the entire assessnent void. [752 B]
Case law referred to

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil  Appeal No. 1451 of
1968.

Appeal fromthe judgnment and decree dated March 11, 1965
of the Andhra Pradesh Hi gh Court-in A-S. Nos. 93 and 169 of
1957.

Raj eshwara Rao and B. Parthasarathi, for the appellant.

D. Muni kanni ah and A V.V. Nair, for the respondent.

The Judgnent of the Court was delivered by

Ramaswam , J. Thi s appeal is brought by certificate
fromthe judgnent of the H gh Court of Andhra Pradesh dated
March 11, 1965 in A'S. Nos. 93 and 169 of 1957.

The appellant was a firmof dealers in pulses at
Vijayawada. |t was sending pul ses |ike green gram and black
gramto other States viz.: Bonbay, Bengal, Mdras and Keral a
by rail in the course of their business. The consignments
were addressed to ’'self’ and the railway receipts were
endorsed in favour of Banks for delivery against paynents.
The purchasers obtained the railway receipts after paynents
and took delivery of the goods. The total turnover of the
business of the appellant for the year 1949-50"-was Rs.
17, 05, 144- 2- 2. o the said turnover a sum ‘of Rs.
3,61,442-7-3 represented the turnover of sales effected
outside the then Madras State. For the assessment  year
1949- 50 the Deputy Commrercial Tax O ficer collected sales
tax on the total turnover wi thout exenpting the value of the
sales effected outside the State. The appel | ant was
permtted to pay sales tax under(r. 12 of the Madras Genera
Sal es Tax (Turnover and Assessnent) Rul es. The appel | ant
submitted nonthly returns and paid sales tax wi t hout
claimng any such exenption till the end of January, 1950.
But in, the returns for the nonths of February and March
1950 the appellant clainmed exenmption on sales effected
outside the State. The appellant submitted a consolidated
return Ex. A-18 to the Deputy Commercial Tax Oficer on
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March 30, 1950 claimng exenption in respect of a
sum of Rs. 10,37,334-7-9 being the value of the sales
ef fected outside the
745
State or the period comencing fromApril 1, 1949 and endi ng
January 31, 1950. The Deputy Conmercial Tax O ficer fixed
the taxabl e turnover of the appellant at Rs. 17,05, 14-4-2-2
and issued a notice Ex. A-23 dated Cctober 24, 1950 to show
cause why the appellant should not be assessed accordingly.
The appel lant was thereafter held liable to pay tax
amount i ng to Rs. 26,642-14-0 on a net turnover of Rs.
17, 05, 144- 2- 2. The appellant preferred an appeal to the
Commercial Tax Oficer and a revision petition to the Board
of Revenue, WMadras but was unsuccessful . The appel |l ant,
therefore brought a suit for the recovery of Rs. 21,270-13-0
being the amunt of tax illegally collected from him
t oget her with interest, contending t hat t he sal es
effected outside the State could not be taxed under Art. 285
(1)(a) | of the Constitution of India. The State of Madras
contested the suit on the ground that the sales were taxable
as they fell within the purviewof explanation 2 to s. 2(h)
of the Madras GCeneral Sales Tax Act, 1939 hereinafter
referred to. as the Act). ~The Subordi nate Judge held that
for the period fromApril 1, 1949 to January 25, 1950 the
appel | ant was not entitled to i npeach the assessment on the
turnover relating to sales outside the State. As regards the
period from March 26, 1950 to March 31, 1950t he Subordi nate
Judge took the view that the past of ~the turnover relating
to, outside sales was not liable to salestax but as there
was a single order of assessment for the entire peri od
the entire assessnent was illegal. Again thejudgnent of
the Subordinate Judge both the appellant and the respondent
filed appeals A S. No. 93 of 1957 and A.S. No. 169 of 1957
to the H gh Court of Andhra Pradesh. But its order ' dated
April 18, 1960 in Appeal No. 169 of 1957 the Hi gh 'Court
called for a finding from the trial court as to  whether
the appellant was able to prove the facts entitling him to
i nvoke the explanation to Art. 286(1)(a). By its /order
dated July 21, 1962 the trial court submitted afinding to
the effect that in view of the decision of the Supreme Court
in India Copper Corporation Ltd. v. The State of  Bihar(1)
the burden of proof was not on the appellant and that the
finding will have to be given in its favour. But by its
order dated March 5, 1963 the H gh Court directed the
Subordi nate Judge to record a finding after-considering the
evi dence adduced by the appellant as to whether the goods
in question were delivered for consunption wthin the
delivery States. Inits order dated March 22, 1963 the
trial court, after considering the evidence given by the
appellant’s wtnesses came to the conclusion that the
deliveries were not nade for purposes of consunption within
the delivery States only. The Hgh Court by a' conmmon
j udgrment dated March 11, 1965 in
A.S. No. 93 and 169 of 1957 held that the appellant could
not claim the benefit wunder Art. 286(1)(a) of t he
Constitution in the
(1) 12S. T.C. 56.
746
absence of evidence as to how t he whol esal ers di sposed of
the goods after obtaining delivery and therefore the entire
turnover for the year 1949-50 woul d be assessable to tax.
In the result A'S. No. 169 of 1957 flied by the respondent
was allowed and A'S. No. 93 of 1957 filed by the appell ant
was di sni ssed

The Madras Ceneral Sales Tax Act, 1939 was enacted in
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exercise of the legislative authority conferred upon the

Provincial Legislatures by Entry 48 of List Il read with s.

100( 3) of the Governnent of India Act, 1935. The
explanation to s. 2(h) of this Act is as foll ows:

"Notwi t hstandi ng anything to the contrary

in the Indian Sale of Goods Act, 1930 the

sal e or purchase of any goods shall be deened,

for the purpose of this Act, to have taken

place in this Province, wherever the

contract

of sale or purchase m ght have been nade

(a) If the goods. were actually in this
Province at the time when the contract of sale
or purchase in respect thereof was nade or

(b) in case the contract was for the sale
or purchase of future goods by description
then,” if the goods are actually produced in
this Province at ‘any tine after the contract
of sale or purchase in respect thereof was
made. "

Under - Entry 48 of List Il of the Governnent of India
Act, 1935the Provincial Legislatures could tax sales by
selecting some fact  or circunstances which provided a
territorial nexus with the taxing power of the State even if
the property in the goods sold passed outside the Province
or the delivery wunder the contract of sale took place
outside the Province. Legislation taxing sales depending
sol ely upon the existence of a nexus, such as production or
manuf acture of the goods, or presence of the goods in the
Province at the date of the contract of sale, between the
sale and the legislating Province could conpetently be
enact ed under the CGovernment of India Act, 1935. [ see
Tata Iron & Steel Ca. Ltd. v. The State ~of Bihar(1l) and
Poppatl al Shah v. The State of Mdras (-2 ) ].

By Art. 286 of the Constitution certain fetters were
pl aced upon the |l egislative powers of the States as foll ows:

"(1) No law of a State shall (impose, or authorise the
imposition of, a tax on the sale or purchase of /goods
where such sal e or purchase takes place--

(1) [1958] S.C.R 1355. (2) [19531 S.C.R677.

747

(a) outside the State; or

(b) in the course of the inport of the goods into, or export
of the goods out of, the territory of India.

Expl anation.--For the purposes of sub-clause (a), a
sal e or purchase shall be deemed to have taken place in the
State in which the goods have actually been delivered as
a direct result of such sale or purchase for the purpose of
consunption in that State, notw thstanding the  fact /that
under the general law relating to sale of goods the property
in the goods has by reason of such sale or purchase passed
in another State.

(2) Except in so far as Parlianent may by |aw
otherwise provide, no law of a State shall inpose, or
authorise the inposition of, a tax on the sale or purchase
of any goods where such sale or purchase takes place in the
course of inter-State trade or comerce

Provided that the President may by order direct that
any tax on the sale or purchase of goods whi ch was
being lawfully levied by the Government of any State
i mediately before the commencenent of this Constitution
shall, notwi thstanding that the inmposition of such tax is
contrary to the provisions of this clause, continue to be
levied until the thirty-first day of March, 1951

(3) No law made by the Legislature of a State
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i mposing, or authorising the inposition of, a tax on the
sal e or purchase of any such goods as have been declared by
Parliament by law to be essential for the Ilife of the
conmunity shall have effect unless it has been reserved
for the consideration of the President and has received his
assent . "

Therefore, by incorporating s. 22 of the Madras Act read
with Art. 286, notwithstanding the anplitude of the power
otherwise granted by the charging section read with the.
definition of 'sale’, a cumulative fetter of triple
di rensi on was inposed upon the taxing power of the State.
The Legi slature of the Madras State could not since January
26, 1950, levy a tax on sale of goods taking place outside
the State or in the course of inport of the goods into, or
export of the goods out of, the territory of India, or on
sale of any goods where such sale took place in the course
of inter-State trade or comerce. By the Explanation to
Art. 286(1)(a) which is incorporated by s. 22 of the Madras
Act a sate is deened to take place in the State in which the
goods are —actually delivered as a. direct result of such
sal e for the purpose

748

of consunption in that State even though wunder the |I|aw
relating to sale of goods the property in the goods has by
reason of such sale passed in another State. 1In the State
of Bombay and Anr. v. The United Mdtors (lIndia) Ltd.(1) it
was held that since the enactnent of Art. 286(1)(a) a sale
described in the Explanation which nay for conveni ence be
called an "Explanation sale" “is taxable by that State
alone in which the goods sold are actually delivered as a
direct result of sale for the purpose of consunption in that
State.

Wth a viewto inpose restrictions on-the taxing power
of t he States wunder the pre-Constitution st at ut es,
amendnments were made in those statutes by the Adaptation of
Laws Order. As regards the Madras Act the President issued
on July 8, 1952 the Fourth Anmendnent inserting a new
section, s. 22 in that Act. It runs as follows:

"Nothing contained in this Act' shall be
deemed to inpose or authorise the inposition
of a tax on the sale or purchase of -any goods
where such sal e or purchase takes pl ace--

(a) (i) outside the State of Madras, or
(ii) in the course of inport of the goods
into the territory of India or of the export
of the goods out of such territory, or
(b) except in so far as Parlianment may by
| aw ot herwi se provide, after the 31st March.
1951, in the course of inter-State trade or
conmer ce, and the provisions of this Act shal
be read and construed accordingly.
Expl anation :--For the purposes 'of cl
(a)(i) a sale or purchase shall be deened to
have taken place in the State in which the
goods have actually been delivered as a direct
result of such sale or purchase for the
pur pose of consunption in t hat St at e,
not wi t hst andi ng the fact that wunder the
general law relating to sale of goods the
property in the goods has by reason of such
sal e or purchase passed in another State."
By this anendnent the sanme restrictions were engrafted on
the pre-Constitution statute as were inposed by Art. 286 of
the Constitution upon post-Constitution statutes.
As regards the sales for the period from April, 1949
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to January 25, 1950 it was adnmitted before the Deputy
Commer ci a
(1) [1953] S.C.R 1069.

749
Tax OFficer that the goods were actually in the Madras State
at the tinme the contract of sale was concluded. It was for

this reason that the Deputy Commercial Tax Oficer negatived
the claim which the appellant nmade in respect of those
sal es. It appears that in the trial court the appellant
chal |l enged the constitutional validity of explanation to s..
2(h) of the Act. But in view of the decision of this Court
in the Tata Iron & Steel Co’s case(1l) and Poppatlal Shah’s
case(2) counsel on behal f of the appellant did not seriously
dispute the validity of the assessnent in regard to sales
fromApril 1, 1949 to January 25, 1950.

Wth regard to the period fromJanuary 26, 1950 to
March 31, 1950 the contention of the appellant’ is that the
H gh Court was in error in holding that the burden of proof
was on the -appellant to showthat there was not only
del i very ‘of "goods for consunption within the delivery States
but there was actual consunption of the goods in those
St at es. In our opinion theargunent is well-founded and
must be accepted as correct: |In India Copper Corporation’s
case(3) it was pointed out by this Court that if the goods
were as a direct result O a sale delivered outside the
State of Bihar for the purpose of consunption in the State
of first delivery, the assessee would be entitled to the
exenption fromsales tax by virtue of the Explanation to Art
286(1)(a) of the Constitution and it woul d not be necessary
for the assessee to prove further that the goods so
delivered were actually consumed in the State of first
desti nati on.

In the present case the Subordinate Judge has, upon a
consi deration of the evidence adduced by the parties stated
in his report dated June 27, 1962 that the intention of the
appel lant was that the sale and delivery should be for the
purpose of consunption in the delivery States. It is true
that in his subsequent report dated March 22, 1963 the
Subordi nate Judge gave a different finding. But it is
obvi ous that the subsequent report of the Subordi nate Judge
is vitiated because the principle [aid down by this Court in
India Copper Corporation’s case(3) has not been taken -into
account . Having regard to the evidence adduced by t he
appellant in this case we are satisfied that the part of the
turnover which related to sale from2, January 26, 1950 to
March 31, 1950 was not liable to sales tax and the levy of

sales tax fromthe appellant to this extent is illegal.

The next question arising in this appeal ' is whether
the assessnent order of the Deputy Commercial Tax Oficer
for t he year 1949-50 is illegal in its entirety

notwi t hstanding the fact that the State Covernnent had a
right to levy sales tax on outside sales
(1) [1958] S.C.R 1355. (2) [1953] S.C. R 677.
(3) 12 S.T.C. 56.
750
which were effected prior to January 26, 1950. It was
argued for the appellant that the assessnent nmust be treated
as one and indivisible and if a part of the assessment is
illegal the entire assessment nmust be deened to be infected
and treated as invalid. In support of this ar gunent
reference was nade to the decision of this Court in Ram
Narain Sons Ltd. v. Assistant Commi ssioner of Sales Tax(1)
in which this Court observed as follows:
"The necessity for doing so; is, however,
obviated by reason of the fact that the
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assessment is one conposite whole relating to.
the pre-Constitution as well as the post-
Constitution periods and is invalid in toto.
There is authority for the proposition that
when an assessnent consists of a single
undi vided sumin respect of the totality of
the property treated as assessable, the
wongful inclusion init of certain itens of
property which by virtue of a provision of
law were expressly exenpted from taxation
renders the assessnent invalid in toto."

The Court cited with approval a passage fromthe judgnent of

the Judicial Conmmittee in Bennett & Wite (Cal gary)

Ltd.and Municipal District of Sugar Gty No. 5(2).

"When an assessment is not for an entire
sum  but for separate sums, dissected and
ear mar ked each ~of them to a separate
assessable item  a Court can sever the
itenms~ and cut out one or nore along with the
sum attributed to it, while affirmng the
resi due. But where the assessment consists
of a single undivided sumin respect of the
totality of property treated as assessable,
and when -one conponent (not dismssible as
"de 'minims’) as on any view not assessable
and wongly included, it would seemclear that
such a procedure is barred, and t he
assessnment is bad wholly. That nmatter is
covered by authority.” In Mntreal Light, Heat
& Power Consolidated v. City of Westnount(3)
the Court (see especially per Anglin, C. J) in
these conditions held that an assessnent which
was bad in part was infected throughout, and
treated it as invalid. Here their Lordshis
are of opinion, by parity of reasoning, that
the assessnent
was invalid in toto."

Appl ayi ng the principle to the special facts are
circunst ances of the case the Court set aside the orders of
assessnent and directed that the case should be renanded to
the Assessnent Oficer for reassessnent of the -appellants
in accordance with law. The sane principle was applied  but
with a different result in the |ater case

(1) 6 S.T.C. 627 at 637. (2) [1951] A.C. 786 at p. 816.
(3) [1926] S.C.R (Can) 515.
751

the State of Jammu & Kashmir v. Caltex (lndia) Ltd. (1)
in which the question arose as regards the validity of an
assessnment of sales tax of all retails sales of  notor
spirit. The Petrol Taxation Oficer assessed the respondent
to pay sales tax for the period January 1955 to My, 1959
under s. 3 of the Janmu & Kashnir Mtor Spirit (Taxation of
Sal es) Act, 2005. The respondent applied under s. 103 of
the Constitution of Jamu & Kashmir and a single Judge  of
the Hi gh Court held that the respondent was liable to pay
sales tax only in respect of the sales which took place
during the period January to Septenber, 1955 and issued a
wit restrainig the appellants fromlevying tax for the
period October, 1955 to May, 1959. On appeal a Division
Bench of the Hi gh Court quashed the assessnent for the
entire period. On appeal to this Court it was held that
though there was one order of assessnent for the period
January 1, 1955 to My 1959 the assessnent could be
split up and dissected and the items of sale could be
separated and taxed for different periods. It was pointed
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out that the sales tax was inposed in the ultinmate analysis
on receipts fromindividual sales or purchases of goods
effected during the entire period, and, therefore, a wit of
mandanus could. be issued directing the appellant not to
realise sal es tax with regard to transactions of sale
during the period from Septenber 7, 1955 to May, 1959.

A simlar question arose for determnation in an
American case [Frank Rattarman v. Western Union Tel egraph
Co.(2)]. The question in that case was "whether a single
tax, assessed under the Revised Statutes of ©Chio, section
2778, upon the receipts of a telegraph conpany which
receipts were derived partly frominter-state comrerce and
partly from comrerce’ within the State but which were
returned and assessed in gross and wthout separation or

apportionment, is wholly invalid, or invalid only in the
proportion and to the extent that the said receipts were
derived ,frominterstate conmerce". It was held unani nously

by the Supreme Court of the United States that the
assessment was not wholly invalid but it was invalid only in
proportion “to the extent that such receipts were derived
from interstate comerce: It was observed that where the
subjects of taxation can be separated so that that which
arises frominterstate comerce can be distinguished from
that which arises fromcommerce wholly within the State, the
Court will act upon thi's distinction, and will restrain the
tax on interstate comerce. while pernmitting the State to
coll ect that upon conmerce wholly withinits own territory.
The principle of this case has been consistetly followed in
American cases: [see Bowman v. Continental Conpany(3)].
This case has been cited with approval by this Court in The
State of Bonbay

(1) 17 S.T,C. 612. (2) 127 U.S. 411.
(3) 250 U.S. 642.

C.l./69---4

752

v. The United Mdtors (India) Ltd. (1) wherein it was observed
that the sane principle should be applied in dealing wth
taxing statutes in this country al so.

In the present case we are of opinion that though  there
is a single order of assessment for the period fromApril 1,
1949 to March 31, 1950 the assessment coul d be split up and
di ssected and the itens of sale separated and taxed for
di fferent periods. It is quite easy in this case to
ascertain the turnover of the appellant for the pre-
Constitution and post-Constitution periods for t hese
figures are furnished in the plaint by the appellant
hinself. It is open to the Court in these circunstances to
sever the illegal part of the assessnment and give a
declaration with regard to that part alone instead of
declaring the entire assessnment void. For these reasons we
hold that the appellant should be granted a declaration
that the order of assessment made by the Deputy Comercia
Tax O ficer for the year 1949-50 is invalid to the ' extent
that the levy of sales tax is nade on sales relating to.
goods which were delivered for the purpose of consunption
outside the State for the period from January 26, 1950 to
March 31, 1950. The result is that the appellant is
entitled to a refund of the anmount illegally collected from
himfor the period fromJanuary 26, 1950 to March 31, 1950.
The trial court has already found that the appellant is
entitled to claimexenption with regard to. turnover for
this period to the extent of Rs. 3,34,107-15-6 and the tax
payable on this sumis Rs. 5,6220-7-0. The appellant is.
therefore, entitled to a decree for the refund of Rs.
5,220-7-0. The appellant is also entitled to interest at 6%
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per annum fromthe date of suit till realisation of this
anmount .

For these reasons we allow this appeal and set asi de
the judgment of the Andhra Pradesh High Court dated March
11, 1965 in A'S. Nos. 93 and 169 of 1957 and allow this
appeal to the extent indicated above.

There will be no order with regard to costs.

R K P.S. Appeal all owed.
(1) [1953] S.C.R 1069 at 1097.
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