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ACT:

Mahar asht ra Cooperative Societies Act,  1960-Sec. 73B
interpretation of-Reservation of two seats for Schedul ed
Cast s/ Schedul ed Tri bes and weaker section on comittee of a
specified society nmandatory-Reserved seats to be filled in
primarily by election-Failing election alone seats nmay be
filled by appointnment or co-option. Election held pursuant
to election notification not nentioning reservation of

seats-111egal

Interpretation- 'The equity of the statute’ -Method of
construction of a statute-Used in-the past-Still in vogue.
Legi sl ature uses appropriate . llanguage to manifest its
intention.

Admi ni strative Law Bye-law Status of-Cannot be held to
be law or have the force of law In case of inconsistency
bet ween bye-law & statute-Statute prevails. Construction
pl aced on a statutory provision by executive branch-Not
rel evant for interpreting the provision by court.

HEADNOTE

On expiry of the termof the committee known as Board
of Directors of a specified society under the Mharashtra
Cooperative Societies Act, 1960 the Collector notified the
el ection progranme w thout specifying that the two seats on
the conmittee would be reserved seats; one for the nenbers
bel onging to the Schedul ed Castes or Schedul ed Tribes and
one for the weaker section of the nmenbers of the society.
Pursuant to that election progranme the poll was hel d and
the result was declared. The said el ection was chal |l enged by
a nenber of the society belonging to Schedul ed Tribe on the
ground that the whole of the election programme is vitiated
on account of its non conpliance with the mandatory
statutory provision enacted in sec. 73B which prescribed
reservation of seats; one in favour of Schedul ed Castes or
Schedul ed Tribes and another in favour of weaker section
fromthe nmenbers of the society. The Additional Conmi ssioner
who heard the election petition declared the election of the
el ected menbers as void and ineffective. On a wit petition
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filed by sone of the elected nenbers the H gh Court held
that it was not inperative that the reserved seats nust be
filled in only by election and the mandate of sec. 73B would
be adequately conplied with if reserved seats are filled in
by co-option and there was no error in conducting the
election. In these appeals the appellants submtted that
sec. 73B proceeded to nmake a statutory reservation of two

seats and declared its preference in favour of filling in
the reserved seats by
768

election failing which alone the reserved seats were to be
filled in by appointment or co-option. The respondent
submitted that the filling of the reserved seats was a sine
gua non; the nethod of filling reserved seats was directory
and therefore any of the three nodes coul d be adopted.

Al owi ng the appeal s,

N

HELD: The election in questionis ex facie illegal
invalid and contrary to |law. [781 F]

Section 73 of the Act requires the Collector to hold
el ection in accordance with the Act including sec. 73B. The
failure to hold election “in accordance with the Act
i ncluding sec. 73B woul'd vitiate the whol e el ection progranme
fromcomencenent till the end. It would all the nore be so
because the failure to hold election according to the
provisions of the Act which denies an opportunity to the
persons who are eligible to get elected to the reserved
seats would certainly vitiate the whole el ection programe.
Therefore, the Collector must  specify in the election
programme inter alia that there are reserved seats to be
filled in by election and the class in whose favour

reservation is nade. This wll be notice to the  menbers
eligible for contesting election to reserved seats so that
they may fill in their nomnation. In the instant case there

is not even a whisper in the election programe whether any
of the seats were reserved. The omssionis glaring and
fatal. Therefore, it <can be safely concluded that the
election is held in violation of sec. 73B. [781 D F]

Any provision making for reservation nmust receive such
construction as would advance the purpose and intendnent
underlying the provision nmaking reservation and not thwart
it. In the past a method of construction was used to extend
a renedial statute called proceeding upon 'the equity of the
statute’. Now a days even though that nethod of construction
has fallen into disuse, it is still in wvogue in sonmewhat
simlar from in that if it is nmanifest that the principles
of justice require sonething to be done which is not
expressly provided for in an Act of Parliament, a court of
justice will take into consideration the spirit and neaning
of the Act apart fromthe words. [775 G H, 776 B]

Hay v. Lord Provost of Perth, [1863] 3 Micq. H. L.
(S.C.) 535 at 544; Re Bethlem Hospital [1875] L.R\ 19 Eq.
457 and Craies Statute Law, Seventh Edition P. 101-103
referred to

No canon of construction can be said to be nore firmy
established than this that the |legislature uses appropriate
| anguage to nanifest its intention. In the instant case, the
use of the expression ’'shall’ in sec. 73B clearly nandates
obligation to reserve. The section itself clearly manifests
legislative intention when it says that ’if no such persons
are elected or appointed,’” the reserved seats may be filled
in by co-option. The |anguage and the chronology of the
net hodol ogy of filling in reserved seats enployed in sec.
73B provide a clue to its correct construction and there
shoul d be no doubt that opportunity nust be provided for
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filling in seats by election. It is the failure of the
el ection machinery to fill in the seats by election which
woul d enable the concerned authority to fill in seats by
appoi ntnent or co-option. [776 GH, 777 A-B]

769

The bye-Iaws of a cooperative society framed in
pursuance of the provision of the relevant Act cannot be
held to be law or to have the force of |aw. They are neither
statutory in character nor they have statutory flavour so as
to be raised to the status of law. If there is any conflict
between a statute and the subordinate |legislation, the
statute prevails over subordinate |egislation and the bye-
law if not in conformty with the statute in order to give
effect to the statutory provision the rule or bye-law has to
be ignored. The statutory provision has precedence and mnust
be complied with. [780 B-C]

In the instant case sec..73B provides a |egislative
mandate. Rule 61 has a status of subsidiary |egislation or
del egated | egislation. [779 H|

Co-operative Central Bank Ltd. and Os. v. Additiona
I ndustrial Tribunal, Andhra Pradesh and Ors. [1970] 1 S.C. R
205 referred to.

A view of law or a legal provision expressed by a
Government O ficer ~cannot afford reliable basis or even
guidance in the matter of construction of a |legislative
neasure. It is the function of the  Court to construe
| egi sl ative neasures and in reaching the correct neaning of
a statutory provision, opinion of executive branch is hardly
rel evant. Nor can the Court abdicate in favour of such
opinion. In the instant case the opinion of the Deputy
Regi strar as expressedin his letter and circular has no
rel evance. [780 F-G D

JUDGVENT:

ClVIL APPELLATE JURI SDICTI ON: Givil Appeal No. 11991 of
1983.

Fromthe Judgnment and Order dated the 27th April, 1983
of the Hi gh Court of Bombay in Wit Petition No.392 of 1982.

AND

Cvil Appeal No.1810/81.

From t he Judgnent and Order dated the 8th July, 1981 of
the H gh Court of Bonmbay in Wit Petition No.1484 of 1981
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Dr. NNM CGhatate, S.V. Deshpande, V.B. Joshi and MN
Shroff for the respondents in C A No. 1810/ 81.

The Judgrment of the Court was delivered by

DESAI, J. Construction of Sec. 73B of the Maharashtra
Cooperative Societies Act, 1960 (' Act’ for short) figures in
these two appeals arising fromthe two deci sions rendered by
the Bonbay Hi gh Court, covering the sanme point and reaching
the same conclusion, but the latter one does not take note
of the earlier decision. Re: S.L.P. (Gvil) No. 773283: The
Nasi k Merchants Co- operative Bank Ltd., t he first
respondent, is a co-operative Bank deemed to be registered
under the Act and is governed by the Act. It was registered
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on June 11, 1959. It is a specified society wthin the
neani ng of the expression in Sec. 733 1)(vii) of the Act.
Accordingly the election of the menbers of the Conmittee and
the election of the office-bearers by the Cormittee of the
first respondent would be subject to the provisions of
Chapter XI-A and has to be conducted in the nanner
prescribed in the Chapter. The Committee in which managenent
of the first respondent vests, is designated as Board of
Directors. The term of the menmbers of the Board of Directors
is five years. The election to the Board of Directors for
the period 1981-82 to 1985-86 becanme due. As required by
Sec. 144-C, the Collector having jurisdiction in the matter
notified the programme of election on Cctober 29, 1981. At
the relevant tine, the strength of the Board of Directors
was 15 in nunber. 14 Directors were to be el ected by nenbers
and one was to be nonminated by the Central Co-operative
Bank. It is not disputed but ~in fact conceded that the
el ection programme notified by the Collector did not specify
that the 'two-seats on the Board of Directors of the first
respondent woul d ~be reserved seats; one for the nenbers
bel ongi ng-to the Scheduled Castes or Scheduled Tribes and
one for the weaker section of the nenbers who have been
granted loans fromthe society of an anpbunt not exceeding
Rs. 200 during the year immedi ately preceding as required by
Sec. 73B of the Act. Poll was held on Decenber 14, 1981 and
the counting of votes took place on Decenber 14, 1981 and
the result was declared on Decenber 17, 1981. Respondents 3
to 16 were declared el ected. ~ Ther eupon the present
petitioner, a menber of the first respondent-Bank and
bel onging to the Joshi - community which is recognised as a
Schedul ed Tribe noved an election petition under Sec. 144
before the Addi tional Comm ssioner,  Nasik, calling in
guestion the election of respondents 3 to 16 to the Board of
771

Directors of the firs respondent-Bank inter alia on the
ground that the whole of the election programme is vitiated
on account of its non-conplilance with the nmandatory
statutory provision enacted in Sec. 73B which prescribes
reservation of seats; one in favour of Schedul ed Castes or
Schedul ed Tribes and another in favour of weaker ~section
fromthe nmenbers who had borrowed [oans not exceedi ng Rs.
200 in the year preceding the year of election ('reservation
for weaker section’ for short). There were other grounds on
which the election of respondents 3 to 16 was called in
guestion but they are no nore rel evant and need not clutter
the record here. The Additional Conmissioner as -per his
judgrment and order dated February 8, 1982 held that despite
the failure of the first respondent-Bank to anend bye-|aw 41
(correct bye-law appears to be 40) even after repeated
rem nders by the District Deputy Registrar, the nmandate of
Sec. 73B will have precedence overt he unanended bye-|aw 40
and as the election process was set in notion in
contravention of the mandatory provision contained in Sec.
73B and the relevant rules, the result of the election has
been materially affected and accordingly declared the
el ection of respondents Nos. 3 to 16 as void and ineffective
and directed the Collector, Nasik to hold the election de
novo.

Respondents Nos. 3 to 7 and 9, 10 and 12 and 14 to 16
filed Wit Petition No. 392 of 1982 in the H gh Court of
Judi cature at Bonbay under Art. 227 of the Constitution for
awit of certiorari. A Dvision Bench of the Bonbay Hi gh
Court granted the wit and made the rule absolute hol ding
that it is not inperative that the reserved seats nust be
filled in only by election and the mandate of Sec. 73B would
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be adequately conplied with if reserved seats are filled in
by co-option and therefore, there is no error in conducting
the election. Accordingly, the order of the Additiona
Coll ector was quashed and set aside and the election
petition was di snm ssed.

VWen the petition for special |eave to appeal cane up
before this Court, a direction was given that the nmatter
will be disposed of at the stage of granting special |eave
as if it is an appeal. Hence this appeal by special |eave.
Re. C.A. No. 1810/81: The Parbhani District Central Co-
operative bank Ltd., the second respondent is a co-operative
bank deenmed to be registered under the Act. It is a
specified society within the neaning of the expression in
Sec. 73G.  The term of nmenbers of the Board of Directors
expired. Accordingly, the Collector of Parbhani, the first
respondent notified programme of election comencing from
March 30, 1981 and

772
ending with the counting of votes and declaration of result
on April 24, 1981. The el ection was held and the result was

announced-and respondents No. 3 to 12 were decl ared el ect ed.
Thereafter the nmeeting of the elected nenbers of the Board
of Directors is to be convened to elect the office bearers.
At that stage, the two appellants filed Wit Petition No.
1484 of 1981 in the Bonmbay Hi gh Court  questioning the
validity of the election of the respondents 3 to 12 inter
alia on the ground that the election was held in violation
of Sec. 73B of the Act.

A Division Bench of the Bombay Hi gh Court held that
there was sone confusion between the procedure for election
prescribed in the rules and the bye-laws and the one
prescribed in Sec. 73B and therefore, the Collector did not
take steps to hold election to the reserved seats. The Court
further held that the first petitioner did not take any
objection until the whole el ection process was conpl eted and
at a |l ater stage approached the Court to "throttle down’ the
el ection of the office-bearers and that this mght /i ndicate
a waiver of the right on the part of the petitioner and al so
it amounts to acqui escence and therefore, no interference is
called for at the instance of the petitioner. The Court also
observed that co-option being an alternative to election to
the reserved seats, the mandate of Sec. 73B would be
satisfied if the Board of Directors co-opts two nenbers to
provide representation to t he t wo reserved seat s.
Approaching the matter from this angle, the wit petition
was disnmissed. Hence this appeal by special |eave.

The out-come of these two appeals depends upon the
construction to be put on Sec. 73B which nmust subserve the
underlying i ntendment of that provision. Sec. 73B reads as
under :

"On the commttee of such society or <class of
societies as the State Government may, by general or
special order, direct, two seats shall be reserved, one
for the menbers who belong to the Schedul ed Castes or
Schedul ed tribes and one for the weaker section of the
nenbers who have been granted | oans fromthe society of
an amount not exceeding Rs. 200 during the year
i medi ately preceding. |If no such persons are el ected
or appointed, the commttee shall co-opt the required
nunber of menbers on the committee from anongst the
persons entitled to such representation.”

773

Section 73 provides that the nmanagenment of every
society shall vest in a commttee, constituted in accordance
with the Act, the rules and the bye-laws. Sec. 73B mandates
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that two seats shall be reserved on the conmmttee of such
society or class of societies as the State Governnent nay,
by general or special order, direct, (’Specified society’
for short) one for the nenbers who belong to the Schedul ed
Castes or Schedul ed Tri bes and one for the weaker section of
the menbers who have been granted | oans fromthe society of
an anount not exceeding Rs. 200 during the year imediately
precedi ng. Sec. 73B further provides that if no such persons
are elected or appointed, the committee shall co-opt the
requi red nunber of nenbers on the conmittee from anongst the
persons entitled to such representation.

W may now note the rival <contentions. Appellants
assert that the reservation in favour of the Scheduled
Castes and Scheduled Tribes and weaker section of the
menbers on the committee of the society manifests a
statutory attenpt giving effect to the provisions of the
Constitution especially the one contained in Arts 43 and 46
and has to be given effect as if carrying out the
constitutional mandate enshrined in Arts. 15 and 16 of the
Constitution. Proceeding along this line, it was subnmtted
that a denocratic polity “swears by  setting up denocratic
institutions election, neither by appoi ntnent nor co-option.
It was subnitted that the Legislature has clearly indicated
its preference in favour of election failing which alone the
reserved seats may be filled in by appointnment or co-option
They have <called in/ aid the chronology of nethodol ogy set
out in Sec. 73B.  wherein it is stated that 'if no such
persons are elected or appointed,” the comittee shall co-
opt the required nunber of nmenbers on the conmttee from
amongst the persons -entitled to such representation.
Appel l ants assert that Sec. 73B proceeded to nake a
statutory reservation of two seats and  declared its
preference in favour of filling in the reserved 'seats by
election and that is indicated by the expression; 'if no
such persons are elected or appointed,’” the conmttee then
in order not to defeat legislative intention of giving
representation to the class in whose favour reservation is
nmade, shall co-opt the required nunber of nenbers on the
conmittee. The appellants say that co-option can be avail ed
of as the last resort and cannot. be used to supplant
election to defeat the | egi sl ative mnmandate  according
priority to election or appointnment. They say that co-option
can only be resorted to, to effectuate the purpose
underlying Sec. 73Bif and only if an attenpt having been
made at first providing an
774
opportunity to fill in reserved seats by election, failing
whi ch appoi ntnment and thereafter co-option, which cannot be
equated with el ection or appointrment so that anyone npbde may
be adopted for filling in the reserved seats at the whimor
caprice or sweet will either of the statutory authority or
the committee of nenbers.

The respondents excluding the statutory authority on
the other hand contend that the object underlying Sec. 73B
is to provide for giving an opportunity to persons bel ongi ng
to the class in whose favour reservation is nade such as
menbers of the Scheduled Casts/Scheduled Tribes or the
weaker section of the nenbers of the Society to be on the
conmittee. The primary inportance is of filling in reserved
seats and not the methodol ogy because the |egislature was
aware that a class of persons in whose favour reservation is
nade nay not be available for election and therefore,
provision for appointnment as also for co-option has been
si mul taneously made in Sec. 73B. The respondents assert that
the filling in of the reserved seats is a sine qua non to
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carry out the mandate of Sec. 73B and not the nbde or nethod
by which the reserved seats are filled.

The rival contentions clearly bring to the fore the
guestion of construction of Sec. 73B

The Act was enacted in 1960 and it repeal ed the Bonbay
Co operative Societies Act, 1925. Sec. 73 provides for the
vesting of the managenent of every society in a conmittee to
be constituted in accordance with the Act, the rules and the
bye-laws. At the comencenent of the Act, there was no
provision for reservation of seats in favour of the menbers
of the Scheduled Castes and the Scheduled Tribes and the
weaker section of the nenbers. Sec. 73B nmking reservation
obligatory was introduced in the Act by Anendi ng Act 27 of
1969. Wiy was this specific amendnent nade ? The worki ng of
the Act must have disclosed a sorry state of affairs that
even though the cooperative novenent was expandi ng by | eaps
and bounds, the nenbers of Scheduled Castes and Schedul e
Tri bes or  the weaker ~ section of the nenbers of the society
were not represented in the committee and had no opportunity
to participate in the decision nmaking process, |aying down
broad policies and nmanagenent of the society. Art. 43 of the
Constitution set the goal that the State shall endeavour to
pronote cottage industries on an individual or co-operative
basis in rural areas. In-our onward march of economc
775
i ndependence, India was destined to be ‘a co operative
conmonweal th.  Since i ndependence, co-operative novenent
proliferated in all directions, its activities wer e
diversified, more especially in the rural ' areas; Every
activity of a person devoted to agriculture in. the rura
area 1is consi derabl y i nfluenced by the co-operative
noverment, such as seed distribution, credit, disposal of
agricultural produce etc. The nenbers of the Schedul ed
Castes and Schedul ed Tribes predoninantly in rural areas did
not remain unaffected by the gigantic stride that the co-
operative novemnent t ook. They wer e directly and
substantially affected by it. In order to avoid that those
who are affected by the novenent in their vital day to day
exi stence enjoy a second class status by being denied the
opportunity to be represented in the managenent council, and
deci si on making bodies, a provision like Sec.” 73B was
introduced to ensure representation of such persons who in
the absence of reservation may find it difficult to be
elected to the committee in which the entire power ~ of
managenment vests. Absence of representation coupled wth
subjection to the dictates of the society would be
antithesis of denocratic process reducing such persons to
serfdom A co-operative society is to be governed by a
conmttee elected by denocratic process. This  denmpcratic
process nust pernmeate in filling in reserved seats ot herwi se
the conmittee would not enjoy a representative character.
One can draw light fromthe provisions contained in Part XVl
of the Constitution and especially Arts. 330 and 332 which
provide for reservation of seats in the House of People and
in the Legislative Assenbly of every State for the Schedul ed
Castes and the Schedul ed Tribes. The felt necessities of the
time and the historical perspective of class domination |ed
to the constitutional guarantee of reservation so that India
can truly be a Sovereign Socialist Secular Denpcratic
Republic. A republic is nmade up of nmen and institutions.
That is why denpbcratic institutions have to be set up by
providing for el ection and to make t he denocratic
institutions truly representative, reservation of seats for
those who on account, of their backwardness, exploitation
and unjust treatnent both social and econom c cannot obtain
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representati on because of the class donmination. This is the
genesi s of reservation. Therefore, any provision nmaking for
reservation nust receive such construction as woul d advance
the purpose and intendnent wunderlying the provision making
reservation and not thwart it. "In the past a nmethod of
construction was wused to extend a remedial statute called
proceedi ng upon the equity of the statute. In Hay v. Lord
Provost of Perth Lord Westbury observed that the node of

776

construction known as the equity of the statute’ was ’'very
conmon with regard to our earlier statutes, and very
consistent with the principle and manner according to which
Acts of Parliament were at that tinme franed.’ Undoubtedly,
now a-days this node of construction has fallen into disuse:
Even though the expression 'the equity of the statute’ has
fallen into disuse, it is still in vogue in somewhat simlar
formin that if it is manifest that the principles of
justice require ~something to be done which is not expressly
provided for in an~ Act of Parliament, a court of justice
will take into consideration the spirit and neaning of the
Act apart- fromthe words. In this context, one can recal
the words of Jessel MR inRe BethlemHospital, that ’'the
equity of the statute’ nmay as well nean, such a thing as
construing an Act ~according to its intent, though not
according to its words. Alternatively, one can bring in
Hydon’s test nore often noticed by this Court that in order
to arrive at true intendnent of a statute, the Court should
pose to itself the 'questions; (1) what was the situation
prior to the provision under construction, (2) what m schi ef
or defect was noticed before introducing the provision, (3)
whether it was renedial and (4) the reason for the renedy.
Applying this test, the sane result would follow i nasnuch as
looking to the position and the plight of Schedul ed Castes
and Scheduled Tribes and the weaker section of the nmenbers
of a society, though they would be subject to the dictate of
the society they had no voice in the nmanagerial councils and
that to raise the stature and status of such persons so as
to bring themon the footing of equality with other segnents
of the society, reservation was provided in the absence of
whi ch those in whose favour reservation was made coul d not
get elected to the deci si on maki ng bodi es. Vi I'e
ascertaining the true canon of construction applicable to
Sec. 73B, these aspects nmust stare into our face.

Bef ore going in search of any external aids  of
construction, let wus look at the |anguage enployed by the
Legi sl ature because no canon of construction can be said to
be more firmy established than this that the Legislature
uses appropriate language to nmanifest its intention. No
controversy was raised wth regard to the power of
Legislature to prescribe reservation of seats in the
commttee in which the managenent of the society vests. The

use of the expression ’'shall’ in Sec. 73B clearly nandates
obligation to reserve
777

The next question is how the reserved seats are to be
filled in ? The section itself clearly manifests |egislative
intention when it says that 'if no such persons are el ected

or appointed,” the reserved seats may be filled in by co-
option. Therefore, the pride of place is accorded to
el ection of persons eligible to fill in reserved seats. Let

there be no mstake that there is no reserved constituency
which may divide the society or the electorate. The
constituency is the general constituency. Only the seats are
reserved. This would inply that the general body of menbers
will elect persons eligible to fill in reserved seats.
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When statute requires a certain thing to be done in a
certain manner, it can be done in that nmanner alone unless a
contrary indication is to be found in the statute. If the
Legi sl ature uses expression 'if no such persons are el ected
it indubitably suggests that primarily the reserved seats
are to be filled in by election. Failing the election, one
can resort to appointnent or co-option. The chronol ogy of
the net hodol ogy by which seats are to be filled in as set
out in Sec. 73B clearly manifests the |legislative intention
The first and the forenost pride of place is accorded to
election. It ought to be so because a representative
institution ordinarily must be denocratically elected. The
section therefore, speaks 'if no such persons are el ected
whi ch woul d nean the authorities charged with a duty to hold
el ection nust proceed to arrange for holding the el ection
If election is held giving out information that there are
reserved seats and no candidate is forthcom ng to contest
for the reserved seats, the \Legislature in its w sdom
provided that ~the seats shall not remain vacant but can be
filled in by two subsidiary nethods such as appoi nt ment or
co-option-which cannot be put on- par or equated wth
election which is a wuniversally recogni sed nmethod by which
representative institutions are set up. Therefore, the
| anguage and t he chronol ogy of the methodol ogy of filling in
reserved seats enployed in Sec. 73B provide a clue to its
correct construction/ and there should  be no doubt that
opportunity must  be provided for filling in seats by
election. It is the failure of the election nmachinery to
fill in the seats which woul d enable the concerned authority
to fill in the seats by appointment or -co-option. The
condition precedent to filling in reserved 'seats by
appoi ntnent or co-option is holding off the election and
failure to elect such persons woul d permt resort to other
nmet hods of filling in the reserved seats.

It was subnitted that the object underlying Sec. 73B
can as well be fulfilled by co-opting two persons eligible
to fill in reserved seats.

778

The nore vociferous subnission was that such construction
shoul d be put on a statutory provision which accords with
the main thrust of the section and not wth —peripheral
requi rements which would appear to be directory. It ~was
urged that the fundamental requirenent of Sec. 73B is to
provide representation to speci fied cl asses therein
nmentioned and that nust be held to be nandatory and not the
met hod by which the representation is ensured. Further it
was said that there is illumnating inter evidence in Sec.
73B itself which shows that the method of filling in seats
is directory and therefore three alternative nodes by which
reserved seats could be filled in were provided in the

provision itself. Proceeding along this line, it was said
that co-option can equally ensure representation to the
qualified persons to fill in the reserved seats, and that

therefore, the Court should not upset the entire election
process on this account. If this approach is ever accepted,
it would strike a death-knell of the denobcratic principle of

giving the constituency the ri ght to el ect its
representatives and it would be usurped by a coterie of
certain el ect ed per sons. From enjoying a direct

representation, the constituency would nove backwards and
the process of regress would be that instead of direct
el ection by the constituency which is the statutory right
granted by Sec. 73B, the right to select would be usurped by
the Board of Directors who would decide who should be co-
opted to fill in the reserved seats. Such a retrograde
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noverment is undenocratic. The struggle to get direct
representation cannot be thwarted in this nanner. This
becormes manifest fromthe fact that the power to co-opt the
menbers to fill in reserved seats is conferred on the
menbers of the conmittee i.e. on the Board of Directors. To
tersely put the issue in focus, the nmethod of co-option
denudes the power of the constituency to el ect menbers and
is usurped by a snall body |like the Board of Directors. The
outcome is not difficult to gauge. The conmittee will co-opt
nmenbers who would be their puppets, totally ignoring whom
the constituency i.e. the general body of nenmbers woul d have
elected. If it is the effect of co-option, it could never be
equated with election nuch |ess accorded precedence over
el ection by the general ~ body of the nmenbers that is the
constituency. Therefore the submssion that nmethod of

filling in reserved seats is directory and therefore any one
of the three nodes can be adopted to conply wth the
mandatory part of Seec. 73B viz. filling in reserved seats,
does not commend to-us.

M. ' Phadke,” learned counsel who appeared for the
respondents in one of the appeals urged that the enphasis is
on filling in reserved
779
seats and not the ‘nmode or nmethod by which the seats are
filled in. In this connection, he drew our attention to the

unanmended bye-law No. 40 of the bye-laws franed by Nasik
Mer chants Co-operative Bank Ltd., the first respondent in
the first matter. After referring to the unamended bye-| aws,
it was urged that ‘there was no provision for electing
menbers to the reserved seats. He further urged that Sec. 72
requires that the election to the comittee has to be held
according to the Act, the rules and the bye-laws. Reference
was also made to the procedure for counting for votes set
out in rule 61 of the Mharashtra Specified Co-operative
Societies Election to Committees Rules, 1971 (' Rules’ for
short), which provide that the Returning Oficer shall after
the counting of votes declare the candidate to whom the
hi ghest nunber of valid votes has been given, as having been
elected. It was pointed out that bye-law No. 40 was anended
as late as February 13, 1983, which was nuch-later than the
date of the inpugned el ection. The anmended bye-law did nmake
provision for election to reserved seats. The H gh Court has
al so noticed anendnent of Rule 61 by Maharashtra Specified
Co-operative Societies Elections to Comittee (Anendnent)
Rul es, 1979. He further drew our attention to the circular
dated Ist February, 1979, issued by the District  Deputy
Regi strar of Co-operative Societies at Nasik in which he
poi nted out that the conmttee should co-opt required number
of nmenbers on the commttee from anpbngst the persons
entitled to representation on the reserved seats., The
specified societies were also requested to anend the bye-
laws as early as possible. He also drew our attention to a
letter dated June 4, 1979 addressed to the Nasik Merchant
Co-operative Society Bank Ltd, by the District Deputy
Regi strar, Nasik pointing out therein that if the bye-law.is
not anended the reserved seats should be filled in by co-
option and that the conpliance should be reported before
March 31, 1979. He again requested the Bank to anend the
bye-laws to bring them in conformity with the requirenents
of Sec. 73B. Relying on the unanended bye-law, rule 61 and
the aforenentioned two docunents, it was submtted that the
CGovernnent itself did not consider election to be the only
node or nethod of filling in the reserved seats and
persistently requested the Bank to co-opt necessary number
of menmbers to fill in the reserved seats, and therefore, it
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is not proper to invalidate the whole process of election
W renmai n unconvi nced.

Sec. 73B provides a legislative nandate. Rule 61 has a
status of subsidiary legislation or delegated |egislation
Bye-1l aw of a co-

780
operative society can at best have the status of an Article
of Association of a conmpany governed by the Conpani es Act,
1956 and as held by this Court in Co-operative Central Bank
Ltd. and others v. Additional Industrial Tribunal, Andhra
Pradesh and Qhers the bye-laws of a co-operative society
franmed in pursuance of the provision of the relevant Act
cannot be held to be law or to have the force of |aw. They
are neither statutory in <character nor they have statutory
flavour so as to be raised to the status of law Now if
there is any conflict between a statute and the subordinate
| egislation, it does not require elaborate reasoning to
firmy state that the statute prevails over subordinate
legislation and the bye-law if not in conformty with the
statute in ~order to give effect to the statutory provision
the rule —or bye-law has to be ignored. The statutory
provi sion has precedence and rmust be conplied with. Further
the opinion of the Deputy Registrar as expressed in his
circular dated February 1, 1979 and his letter dated June 4,
1979 has no rel evance  because his |ake of know edge or
m sunder st andi ng of /[law as expressed in hi's opinion has no
rel evance. The Hi gh Court relying upon the aforenentioned
two documents observed as under
"There is no inconsistency between Section 73B and
the bye-laws because even the Governnent has construed

Section 73B in such nmanner that even though the bye-

| aws are not anmended and reserved seats remain unfilled

by election the same can be filled up by co-option."

Wth respect, we find it difficult to subscribe to this
unt enabl e approach that a viewof [aw or a |egal provision
expressed by a Government O ficer can afford reliable basis
or even guidance in the matter of <construction of a
| egi slative nmeasure. It is the function of the 'Court to
construe legislative nmeasures and. in reaching the correct
nmeaning of a statutory provision, opinion-of executive
branch is hardly relevant. Nor can the Court abdicate in
favour of such opinion.

The provision contained in Chapter X -A applies to
election to t he conmittees of speci fied soci eti es
categorised in Sec. 73B. Sec. 144-C requires the Collector
to draw an el ection programe and arrange for conducting the
el ection or wunder his control by the Returning Oficer
according to the progranme. Now the el ection
781
progranmme has to be published. The programme therefore, nust
in order to conply with legal fornmality show whet her any of
the seats to be filled in are reserved and specify the cl ass
in whose favour reservation has been nmade, so as to give
notice to persons eligible for <contesting election to
reserved seats. This becones manifestly clear fromthe form
prescribed for filling in the nomi nation paper being Form
No. 2 appended to the rules. In the case of reserved seats a
further declaration has to be made in the nonination form
that the candidate belongs to Schedul ed Castes or Schedul ed
Tribes or Vinukta Jati or the weaker section candidate. And
this declaration has to be signed by the candi date hinsel f.
Now t herefore, the Collector, a statutory authority charged
with a duty to hold election according to the Act, nust
specify in the election programme inter alia that there are
reserved seats to be filled in by election and the class in
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whose favour reservation is made. This will be notice to the
nmenbers eligible for contesting election to reserved seats
so that they may fill in their nomi nation. There is not even

a whisper in the el ection programe whether any of the seats
were reserved. The omission is glaring and fatal. As pointed
out earlier, election has to be held to formthe committee.
Sec. 73 requires the Collector to hold election in
accordance with the Act including Sec. 73B. The failure to
hold election in accordance with the Act including Sec. 73B
woul d vitiate the whole el ection programe from comrencenent
till the end. It would all the nore be so because the
failure to hold election according to the provisions of the
Act which denies an opportunity to the persons who are
eligible to get elected to the reserved seats would
certainly vitiate the whole election progranme. One can
safely conclude that the electionis held in violation of
Sec. 73B. Therefore, in our opinion, the H gh Court was in
error in upholding the election, whichis ex facie illegal
invalid and contrary to | aw

Accordingly both these appeals succeed Civil Appea
arising from S. L.P. No. 7732/83 is allowed and the decision
of the H gh Court is quashed and set aside and the one
rendered by the Additional Comm ssioner is restored.

Cvil Appeal No. 1810/81 is allowed and the judgnent
and order of the H gh Court are set aside. A wit be issued
guashing and setting aside the election of respondents 3 to
12 to the Board of Directors of the Parbhani District Co-
operative Bank Ltd.
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The concerned statutory authority in both the cases
shoul d proceed to hold the election afresh as ‘early as
possi bl e and should conplete the process w thin a period of

3 nonths fromtoday. |In the neantime, the status quo as on
today should continue. There wll be no orders as to costs
of hearing in this Court.

H S K Appeal s al | owed.
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