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Fi ndi ng i nconsi'stenci es between two deci si ons of
t hree-Judge Benches of this Court in the case of Sinkha
Synthetics and Chemicals Pvt. Ltd. v. Collector of
Central Excise [2002 (143) ELT 17] and Col | ector of
Central Excise, Chennai v. T.V.S: Suzuki Ltd. [2003
(156) ELT 161] on one hand and the decision of nine-
Judge Constitution Bench in Mafatlal Industries Ltd. v.
Union of India [(1997) 5 SCC 536] on the other, a two-
Judge Bench of this Court vide order dated 13.11.2003
has referred the follow ng question of lLaw involved in this
civil appeal to a |arger Bench and accordingly the matter
has come before this court.

"Whet her a claimfor refund after final assessnent
is governed by Section 11 B of the Central Excise Act
19447

FACTS:

New I ndia Industries Ltd. (NIL) is incorporated

under the Conpanies Act 1956 and carries on business

of manuf acturi ng photographic printing paper which

becanme chargeable to excise duty vide tariff item No. 37-
C(2) of the Central Excise Act 1944 (hereinafter referred
to as "the Act") with effect fromMarch 1, 1974. NI L had
entered into distribution agreenent with a firm Agfa
CGevaert (India) Ltd. (Ms AGL) for supply of goods.  On
8.5.1974 the Departnment served show cause notice on

NI IL (Manufacturer) to explain why prices declared by the
conpany vide letter dated 7.3.1974 shoul d not be

rej ected as whol esal e cash price and why prices charges
by Ms AGL to its dealers should not be approved in
terns of section 4(a) of the said Act. On 13.12.1974 the
Department confirmed the show cause notice and

directed NIIL to pay excise duty on the prices charges by
Ms AGL to its dealers. In pursuance of the said order, a
noti ce of demand dated 3.1.1975 was served on N IL
demandi ng exci se duty of Rs.99,631/- for the period
1.3.1974 to 20.5.1974 which NIIL paid, Under Protest,

and carried on appeal to the Appellate Collector. On
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8.1.1976 the said appeal was dismissed. NIL noved the

Hi gh Court under Article 226 of the Constitution of India
vide Msc. Petition No. 841 of 1976 chal |l engi ng the order
holding that the liability of NIIL to pay excess duty shoul d
be ascertained by the price charged by Ms AGL to its

deal ers. The petition was subsequently wi thdrawm. On
15.9.1975, NIL addressed a latter to the Depart nent
submitting a declaration stating that Ms AGL is not

related to NIIL in terns of section 4(a) of the said Act. On

1.10. 1975, the said section 4 of the Act was anended

and the concept of "related person” was introduced. On
11.11.1975, NIL was asked by the Departnment to pay
excise duty on the price charged by Ms AGL to its
dealers. NIL went in appeal which was dism ssed on
21.9.1979. On 31.10.1984 the Departnent approved the
ex-factory price of NIIL instead of the price list of Ms
AGL to its dealers. Therefore, from1.11.1984, NIL
started payi ng excise duty on the ex-factory price charged
by NIIL to Ms AG L and not on price charged by Ms

AGL to its dealers. ON 11.8.1986, NIL filed refund
clainms for Rs.60,19,238.65 for recovery of excise duty
bet ween the period 1.11.1981 to 31.10.1984. On

29.9. 1986 another refund claimfor Rs.42,77,358.59 was

| odged for recovery of excise duty during the period
1.11.1978 to 31.10.1981. Simlarly on 7.4.1987 anot her
refund claimwas | odged for excise duty paid in excess
during the period 1.3.1974 to 31.10.1978 by N IL
amounting to Rs.22,38,391.72. These refund clains were
made in view of judgnent of this Court in the case of
Union of India & Ors. v. Bonbay Tyre Internationa

Ltd. reported in [AIR 1984 SC 420]. On 7.4.1987, NIL
made a consolidated refund claimof Rs. 1,25,34,988.97
for the entire period from1.3.1974 to 31.10.1984. |n
respect of these refund clains the Departnment served a
show cause notice and ultimtely the Assistant Collector
granted refund to NIIL only for two nonths preceding the
| odgment of the claim On 13.4.1987, NIL filed Wit
Petition No. 1336 of 1987 in the Hi.gh Court chall enging
the order of Assistant Collector denying refund except for
two months. That wit petition cane for hearing before

| earned Single Judge on 29.8.1988. The | earned Judge

held that the action of the Departnent in collecting duty
not on the sale price of NNIL to Ms AGL was illegal and,
therefore, NIIL was entitled to refund. However, since the
guestion of unjust enrichnent was debatabl e, thelearned
Judge referred the question to the Full Bench. After the
decision of the Full Bench in the case of New India
Industries Ltd. v. Union of India reported in [1990 (46)
ELT 23], the said Wit Petition No.1336/87 was reposted
before the | earned Judge on 17.1.1990 when he directed
Union of India to prove that the tax burden has in-fact
been shifted to consuners. Pending further exani nation
the Department was directed to deposit

Rs. 1,25,34,988.97 in Court. Wen the Wit Petition cane
for hearing on 22.3.1990, NIL conceded that it had
passed on the burden to Ms AG L, the sole-selling
distributors of NIIL. The |earned Judge, however,
directed Ms AGL to file affidavit stating whether it had
passed on the burden to its dealers or not. Therefore on
22.3.1990 the refund clains of NIIL were rejected but the
| earned Judge went into further enquiry as to whether the
burden had been passed on by Ms AGL to its dealers

and by judgnment dated 14.6.1990 held that Union of India
had failed to prove that Ms AG L had passed on the
burden to its dealers and accordingly granted refund of
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Rs. 1,25,34,988.97 to Ms AGL. Being aggrieved, the
Departnent carried the nmatter in appeal to the Division
Bench which took the view that since NIIL had conceded

of having passed on the tax burden to Ms AGL there

was no question of the trial court further exam ning the
guestion as to whether Ms AG L had passed on the

burden to its dealers. Accordingly, the Division Bench

al l owed the appeal filed by the Departnent vide judgnent
dated 2.3.1993. Being aggrieved, NIIL cane to this Court
vide SLP No. 7484 of 1993. By order dated 30.1.1997,

this Court disposed of the SLP observing that since NIIL
had passed on the burden of excise duty to Ms AGL the
refund clains filed by NI'IL are liable to be rejected.
Accordingly, the said SLP was di smi ssed. However it

was clarified that the said Order will not prevent Ms AG L
from adopti ng appropriate remedy as open to it in law. In
vi ew of the order dated 30.1.1997 passed by this Court,
Ms AGL filed Wit Petition No. 1776 of 1993 in the Hi gh
Court contending that the petitioners (AGL) were entitled
to refund of Rs. 1,25, 34,988.97 as sole selling distributors
of NIIL. ~Thatas distributors they (AGL) were not related
to NIIL. That their transaction was at arns |ength and
therefore, the Departnent had erred in collecting excess
excise duty fromN I'L onthe basis of the prices charged
by Ms AGL to its/dealers. 1In the Wit Petition, Ms AGL
relied on the judgnent of this Court in-the case of

Bonbay Tyre (supra). By order dated 28.9.1993 passed

by the Hi gh Court, the Departnment was allowed to

wi t hdraw Rs. 1, 25, 34,988. 97 with undertaking to bring

back the anpbunt with interest as and when the Court so
directs. In the nmeantine on 19.12.1996 this Court
delivered its judgnment in Mafatlal’'s case (supra) inter alia
giving 60 days’ tine to those clainmants, who had earlier
adopted | egal proceedings claimng refund to nove under
section 118 as anended w.e.f. 20.9.1991. Consequently,
Ms AGL noved their refund claimbefore the Depart nent

on 11.2.1997 for Rs.1,25,34,988.97. On 9.5.1997, a

show cause notice was issued by the Departnent to Ms
Al'lied Photographics India Ltd. (formerly known as Ms
AG L) calling upon themto show cause why

Rs. 1, 25, 34, 988. 97 should not be transferred to Consuner

Wl fare Fund. By judgment and order dated 31.10.1997
passed by the Assistant Conmi ssioner refund was

granted to Ms Allied Photographics India (P) Ltd. (Ms
APIL). This order of Assistant Comr ssioner was

confirmed in appeal by the Commi ssioner (Appeals) and

the Tribunal vide inpugned order dated 13.6.2000 and

the Department was directed to refund Rs.1, 25, 34, 988. 97
with interest. Being aggrieved, the Departnment has cone
to this Court by way of present civil appeal under section
35L(b) of the Act.

ARGUMENTS:

M. A K Gnguli, |earned senior counsel for the
Departnment subnmitted that there was a difference
bet ween provi si onal assessnent under rule 9B and
paynment of duty under protest in terns of rule 233B. In
this connection reliance was placed on the judgnent of
this Court in Mafatlal’'s case (supra). He submitted that
under the second proviso to section 11B if duty is paid by
the manuf acturer under protest the linmtation of six
nont hs was not applicable, however, the purchaser of
duty paid goods, after finalization of assessnment of excise
duty payabl e by the nmanufacturer, was not entitled to rely
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upon the said proviso. That in any event in the present
case, Ms APIL (the respondent-herein) had clai ned

refund by filing an independent application on 11.2.1997
and therefore it was governed by section 11B(3). In
support reliance was placed on para 104 of the Mafatlal’s
case. It was submtted that the abovenentioned two
decisions of this Court in the cases of Sinkhai Synthetics
and Chem cals Pvt. Ltd. v. Collector of Central Excise
reported in [2002 (143) ELT 17] and Coll ector of Centra
Excise v. T.V.S. Suzuki Ltd. reported in [2003 (156) ELT
161] run counter to the law laid down by this Court in
Maf atl al’s case and a clarification to that effect was
required in the interest of justice. Learned counsel next
contended that Ms APIL as the sole distributor of NIIL
had bought the products in the course of tradi ng between
1974 and 1984 and had sold themto its deal ers earning
profits between 12.6535%to 21..1333% That during the
said period, the purchaser had no right to claimrefund
and that Ms APIL becane entitled to claimrefund only
after 20.9.1991 when section 11B was anended by the
Central Excise and Custons Amendment “Act of 1991

when such right was recogni zed for the first tinme and,
therefore, there was no reason for Ms APIL not to pass

on the burden to its dealers. That Ms APIL not only
passed on the burden to its dealers but even adnittedly
made profits on its sales. That the consideration paid by
Ms APIL to NIIL included excise duty and the very fact
that Ms APIL recovered all its expenses and nade profits
inall its sales toits dealers itself establishes that

i nci dence of duty was passed on to the dealers by Ms

APIL in the course of its trading business. It was further
urged that Ms APIL had never noved any refund claim

prior to 8.6.1990 and that it filed its affidavit on that day in
response to suo-nmoto notice issued by the Hi gh Court' in
the Wit Petition filed by NNI'L inter alia for refund whereby
for the first tine Ms APIL contended that it had not
passed on the burden to its dealers. |In this connection
Ms APIL asserted that the excess duty conponent was
negligi bl e anbunt of 1.62%of its sale price; that it had
earned profits varying from 12. 6535% to 21. 1333% and
therefore it absorbed the burden of excess duty within its
profit and that it gave a trade discount varying from2%to
4%to its customers which itself was nore than the

burden of additional duty. However, on behalf of the
Departnment it was contended that excess duty

conponent was a part of cost incurred by Ms APIL during
the above period 1974/1984 and there is no reason why

Ms APIL did not recover it fromits dealers particularly
when Ms APIL had no right as a purchaser to claim

refund whi ch was recogni zed only on 20.9.1991 when

section 11B was anended and therefore, Ms APIL was
seeking to unjustly enrich itself by seeking such refund.
Lastly, it was urged that Ms APIL had worked out its sale
prices before the Department in such a way that it has not
passed the burden to its dealers and yet it has earned
profits varying from 12.6535%to 21. 1333% whi ch was
contrary to normal conduct of a trader. |In this connection
it was further subnmitted that Ms APIL did not produce any
materi al before the Departnent disclosing howits sale
price were arrived at.

Per contra, Shri S. Ganesh, |earned senior counse
for the respondent \026 Ms APIL submitted that Ms APIL as
the purchaser was entitled to claimrefund of the excess
duty as that ampbunt had been passed on by NIIL to Ms
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APIL. In this connection reliance was placed on
judgments of this Court in the case of Mafatlal (supra)
and in the case of National Wnders v. Collector of
Central Excise reported in [2003 (154) ELT 350].

Learned counsel for the respondent contended that in the
present case section 11B was not at all attracted. In
support he pointed out that during the period 1974 to
1984, the Departnent insisted on NIIL paying excise duty
on the footing that Ms APIL was related to NIIL. That the
Department insisted on NIIL paying the additional excise
duty of 1.62%on the footing that Ms APIL was rel ated
person to NIIL. However in 1984 assessnents of NIL
were finalized in terns of judgment of this Court in the
case of Bonbay Tyre (supra) wherein it was held that the
di stributor could not be treated as a "rel ated person" and
accordingly the anpunts paid by N IL towards excise duty
during 1974-84 were adjusted and appropri ated agai nst

the anmpunts found payabl e on the said assessnents and
consequently the disputed ambunt of excess duty of

1.62% pai'd by N IL under protest during the above period
becane refundable on the finalization of NIIL' s
assessments in 1984. That neither NIIL nor Ms APIL

ever disputed the said assessments made in 1984 and

M s APIL had based their refund claimon the said
assessment. It was submtted that when a provisiona
assessment is made under the Act or when excise duty is
pai d Under Protest by the appellant, all paynents of

exci se duty are On Account paynents which are to be

adj usted and appropriated only on vacating of the protest

or finalization of assessnment.~ In this connection, reliance
was placed on rule 9B (5) as it stood prior to its
amendnment in 1989 and rule 233B (v) and (vi).  In either

situations, when the assessnent is finalized or the protest
is vacated and the account is settled between the
appel l ant and the Departnment and the said On Account
payments nmade by the appell ant are adjusted and

appropri ated agai nst the assessed anmobunt and if it is
found that any anbunt is payabl e by the appellant then it
can be recovered by the Departnent without issuance of
show cause-cum denmand noti ce under section 11A
Correspondingly, if any anount is found to be repayable
by the Departnent to the appellant on such taking of
accounts, then that anmount has to be refunded without
goi ng through section 11B. 1In this connection reliance
was placed on the judgnment of this Court in.the case of
CCE v. National Tobacco Co. of India Ltd. reported in
[AIR 1972 SC 2563]. According to the |earned counse

the sanme principle was applicable in cases where the
Departnment has to refund noneys to the appellant on
finalization of the assessnent; which principle has been
reiterated vide para 104 of the Mafatlal judgment.
Accordingly it was submitted that the doctrine of unjust
enrichment in section 11B would not apply to the present
case. Lastly it was urged that the argument of the
Depart nent was based entirely on section 11B (3) which
had no bearing on the basic issue as to whether section
11B(2) was at all applicable particularly when the
appel | ant was seeking refund of an "On account" paynent
made Under Protest or under the Provisional

assessnment”. Therefore, the reliance on section 11B(3)
was misplaced. That in the circunstances, neither

Si nkhai Synthetics nor T.V.S. Suzuki can be said to be
in any way incorrect, nuch |ess per incuriam On nerits,
| earned counsel for the respondent submitted that the
guestion as to whether the burden of duty has been
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passed on to the consuner is to be answered by relying

on one singular test viz. whether the nmanufacturer has
increased his sale price in order to pass on the disputed
anmount and not whether the manufacturer has made

profits or losses. In this connection, reliance was pl aced
on judgnents of the Appellate Tribunal having been

accepted by the Departnent that conposition of costs
incurred by Ms APIL was not relevant and the only

rel evant factor was whether Ms APIL had increased its

sale price to its dealers after it was required to pay the
di fferential amount of excise duty in the formof the

i ncreased price charged to it by NIIL. In this connection it
was submitted that Ms APIL did not increase its sale

price after it was required to bear the differential anount
of excise duty of 1.62%in the formof the enhanced
purchase price paid by it to NlIL and on the contrary, far
fromenhancing its sale prices, Ms APIL granted

di scounts between 2% to 4% on the sale price charged by

it to its dealers and this discount was nore than the

di sputed differential anount of excise duty which canme to
1.62% of the price. It was submitted that the case of Ms
APl L has been accepted by all ‘the authorities bel ow and
that this Court should not interfere with the concurrent
findings of fact recorded by the authorities below. In this
connection it was submitted that the said findings were
based on the audited accounts of APIL; certificate of
Chartered Accountant, Sale Invoices of APIL and two
affidavits filed on behalf of APIL.~ It was further urged that
in the case of Mafatlal (supra) it has been held that where
the claimfor refund relates to the period prior to

20.9. 1991, any evidence whi ch reasonably shows that the

di sputed duty has not been passed on to-the

deal ers/custoners in the formof increased price would
suffice and the claimant is not requiredto produce
docunents specified in section 12A which has

prospective operation. Hence, Ms APIL (respondents
herein) had not increased the sale price for recovering the
addi ti onal disputed duty burden of 1.62% whi ch was

passed on to it (Ms APIL) by NIL.  Learned counsel for
the respondent next contended that profits nmade by it
during the period 1974 to 1984 does not indicate passing

on of the duty burden to its dealers. |t was contended
that profit or loss is not the determnative factor in order to
ascertain whether the disputed additional duty is passed

on by the respondent to its dealers. In the circunstances,
it was subnitted that on the said material and evi dence

and having regard to the specific findings the only
possi bl e concl usi on was that the respondent, Ms APIL

had not passed on the disputed duty burden to its

deal er s/ cust oner s.

PO NT FOR DETERM NATI ON

Whet her the doctrine of unjust enrichnent in section
11B of the Act is applicable to the facts of this case,
having regard to the fact that NIIL (manufacturer) had
paid the differential disputed excise duty Under Protest
from1.3.1974 to 31.10.1984 when the assessment was
finalized in favour of NIIL in view of the judgnent of this
Court in the case of Union of India & Os. v. Bonbay
Tyre International Ltd. reported in [AIR 1984 SC 420]?

FI NDI NGS:
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The points at issue in this civil appeal are \027

whet her refund of duty paid under provisional assessnent
is simlar to duty paid under protest as both are "On
Account" payments adjustable on finalization of
assessment or vacating of protest? Secondly, in the
course of such adjustment or vacation of protest, if any
amount is found payable by the Departnment to the
manufacturer, is it open to the purchaser to contend that
he (the purchaser) has stepped into the shoes of the
manuf act urer seeking refund of "on account paynment"

and, therefore, he was not bound to conply with section
11B of the said Act. In this civil appeal, we have to dea
with the | aw governing refund during the disputed period
from1974 to 1984. To resolve the dispute herein, we
guot e herei nbel ow section 11B of the said Act as also rule
9B of the Central Excise Rules, 1944 as it stood prior to
Central Excise & Custons (Anendnent) Act, 40 of

1991:\ 027

"Section 11B: Claimfor refund of duty.\027

(1) Any person claimng refund of any duty of

exci se may nmake an application for refund of

such duty to the Assistant Collector of Centra

Exci se before the expiry of six months from

the rel evant date

Provided that the limtation of six nonths
shall not apply where any duty has been paid
under protest.

Expl anati on.\ 027 For the purposes of this
section, \ 027

(A "refund" includes rebate of duty of
exci se on exci sabl e goods exported out of

I ndia or on excisable materials used in the
manuf acture of goods which are exported out

of India;
(B) "rel evant date" neans,\027
(a) in the case of goods exported out

of India where a refund of excise duty
paid is available in respect of the goods
thensel ves or, as the case may be, the
exci sable materials used in the

manuf acture of such goods,\ 027

(1) if the goods are exported by
sea or air, the date on which

the ship or the aircraft in

whi ch such goods are

| oaded, |eaves India, or

(ii) if the goods are exported by
| and, the date on which such
goods pass the frontier, or

(iii) if the goods are exported by
post, the date of despatch of

goods by the Post Ofice

concerned to a place outside

I ndi a;

(b) in the case of goods returned for
bei ng remade, refined, reconditioned, or
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subj ected to any other simlar process,
in any factory, the date of entry into the
factory for the purposes aforesaid;

(c) in the case of goods to which
banderols are required to be affixed if
renoved for honme consunption but not

so required which exported outside

India, if returned to a factory after having
been renoved from such factory for

export out of India, the date of entry into
the factory;

(d) in a case where a nmanufacturer is
required to pay a sumfor a certain

peri od, on the basis of the rate fixed by
the Central CGovernment by notification

in the Oficial Gazette in full discharge of
his liability for the duty |eviable on his
production of certain goods, if after the
manuf act urer has nmade the paynent on

the basis of such rate for any period but
before the expiry of that period such rate
is reduced, the date of such reduction

(e) in a case where duty of excise is
pai d provisionally under this Act or the
rul es made thereunder, the date of

adj ustment of duty after the fina
assessnent thereof;

(f) in any other case, the date of
paynment of duty.

(2) If on receipt of any such

application, the Assistant Collector of Centra
Excise is satisfied that the whole or any part of
the duty of excise paid by the applicant should
be refunded to him he nay nmake an order

accordi ngly.

(3) VWere as a result of any order

passed in appeal or revision under this Act
refund of any duty of excise becones due to
any person, the Assistant Collector of Central
Exci se may refund the ampunt to such person

wi thout his having to make any claimin that
behal f.

(4) Save as ot herw se provided by or
under this Act, no claimfor refund of any duty
of excise shall be entertained.

(5) Not wi t hst andi ng anyt hi ng

contained in any other law, the provision of
this section shall also apply to a claimfor
refund of any anount collected as duty of
exci se nade on the ground that the goods in
respect of which such anpbunt was coll ected
were not excisable or were entitled to
exenption fromduty and no court shall have
any jurisdiction in respect of such claim

Rul e 9B: Provi si onal assessnent of
duty.\027(1) Not wi t hst andi ng anyt hi ng
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contained in these rul es:\027

(a) where the proper officer is
satisfied that an assessee is
unabl e to produce any docunent

or furnish any information
necessary for the assessnent of
duty on any exci sabl e goods; or

(b) where the proper officer deens it
necessary to subject the excisable

goods to any chem cal or any

ot her test for the purpose of

assessment of duty thereon; or

(c) where an assessee has produced
all the necessary docunents and
furnished full information for the

assessnment of duty, but the proper
of ficer deems it necessary to

make further enquiry (including the
inquiry to satisfy hinmself about the
due observance of the conditions

i mposed in respect of the goods
after their renoval) for assessing
the duty,

the proper officer may, either on a
witten request nade by the assessee

or on his own accord, direct that the
duty | eviable on such goods shall

pendi ng the production of such

documents or furnishing of such

i nformati on or conpletion of such test or
enquiry, be assessed provisionally at
such rate or such val ue (which may not
necessarily be the rate or price declared
by the assessee) as may be indicated

by him if such assessee executes a

bond in the proper formw th such surety
or sufficient security in such amount, or
under such conditions as the proper

of ficer deens fit, binding hinself for
paynment of the difference between the
amount of duty as provisionally

assessed and as finally assessed.

(2) \ 005

(3) The Coll ector nay permt the assessee
to enter into a general bond in the proper
Formwi th such surety or sufficient security in
such anount or under such conditions as the
Col | ector approves for assessnment of any

goods provisionally fromtinme to tine:

Provided that, in the event of death,
i nsol vency or insufficiency of the surety or
where the anount of the bond is inadequate,
the Collector may, in his discretion, demand a
fresh bond and may, if the security furnished
for a bond is not adequate, demand additiona
security.
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(4) The goods provisionally assessed under
sub-rule (1) may be cleared for hone
consunpti on or export in the sane manner as
the goods which are not so assessed.

(5) When the duty | eviable on the goods is
assessed finally in accordance with the

provi sions of these rules, the duty

provi sionally assessed shall be adjusted

against the duty finally assessed, and if the
duty provisionally assessed falls short of, or is
in excess of the duty finally assessed, the
assessee shall pay the deficiency or be

entitled to a refund, as the case may be."

Bef ore anal ysing section 11B, it is inportant to note

that there is a difference between nmaki ng of refund and
claimng of refund. Section 11B was inserted in the said
Act w.e.f. 17.11.1980. Under sub-clause (e) to

expl anation B to section 11B(1), where assessment was

made provisionally the relevant date for comencenent

of limtation of six nmonths was the date of adjustnent of
duty as final assessnent. Entitlenent to refund woul d
thus be known only when duty was finally adjusted. Sub-
clause (e) referred to Iimtation in cases covered by rule
9B whi ch dealt with duty paid under provisional

assessnment. The said rule started with a non-obstante
clause. Rule 9B(1)(a) to (c) indicated the circunstances
in which the proper officer would all owprovisiona
assessment. Rule 9B(4) dealt with clearance of goods
provisionally assessed whereas rul e 9B(5) dealt with

adj ustment of provisionally assessed duty against finally
assessed duty. The said rule 9B was a conpl ete code by
itself. On conpliance with the conditions therein, 'the
proper officer was duty bound to refund the duty wi't hout
requiring the assessee to nake a separate refund
application. The said rule, therefore, provided for making
of refund. On the other hand, section 11B(1) dealt with
claimng of refund by the person who has paid duty on his
own accord. In this connection, section 4 of the said Act
is relevant. |In the case of Bonbay Tyre (supra) it has
been held that section 3 of the Act refers to |evy of duty
whereas section 4 dealt with assessnment. Assessnent

means determ nation of the tax liability. Under the Act,
duty was payabl e by the manufacturer on his own

account. Hence, under section 11B(1), such a person

had to claimrefund by naking an application wthin six
nonths fromthe rel evant date except in cases where duty
was pai d under protest in terns of the proviso. However,
even in such cases, the person claimng refund had to

pay the duty under protest in terms of prescribed rules. A
bare readi ng of section 11B(1), therefore, shows that it
refers to claimfor refund as agai nst maki ng of refund by
the proper officer under rule 9B

On 20.9.1991, the above section 11B underwent a

drastic change vide Central Excises and Custonms Laws
(Anmendrent) Act, 40 of 1991 (hereinafter referred to as
"the Amendment Act"). By the Amendnent Act, the
concept of unjust enrichment as undeserved profit was

i ntroduced. We reproduce herein bel ow amended section
11B: \ 027
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"Section 11B: Claimfor refund of duty.\027
(1) Any person claimng refund of any duty of
exci se may nmake an application for refund of
such duty to the Assistant Collector of Centra
Exci se before the expiry of six months from
the relevant date in such form and manner as
may be prescribed and the application shal

be acconpani ed by such docunentary or

ot her evidence (including the docunments
referred to in section 12A) as the applicant
may furnish to establish that the amount of
duty of excise in relation to which such refund
is clainmed was collected from or paid by, him
and the incidence of such duty had not been
passed on by himto any other person

Provi ded that where an application for

refund has been nmade before the

comencenent of the Central Excises and
Custons Laws (Anendrment) Act, 1991, such
application shall be deened to have been

made under this sub-section as amended by

the said Act and the sane shall be dealt with
in accordance with the provisions of sub-
section (2) substituted by that Act:

Provided further that the limtation of six
nont hs shall not apply where any duty has
been pai d under protest.

(2) If, on receipt of any such
application, the Assistant Comm ssi oner of
Central Excise is satisfied that the whol e or
any part of the duty of excise paid by the
applicant is refundabl e, he nay make an order
accordingly and the anmount so determ ned
shall be credited to the Fund:

Provi ded that the amount of duty of

exci se as determ ned by the Assistant
Conmi ssi oner of Central Excise under the

f oregoi ng provi sions of this sub-section shall
i nstead of being credited to the Fund, be paid
to the applicant, if such amount is relatable
t o\ 027

(a) rebate of duty of excise on
exci sabl e goods exported out of
India or on excisable materials
used in the manufacture of goods
whi ch are exported out of India;

(b) unspent advance deposits lying in
bal ance in the applicant’s account
current maintained with the

Commi ssi oner of Central Excise;

(c) refund of credit of duty paid on
exci sabl e goods used as inputs in
accordance with the rul es made,

or any notification issued, under

this Act;

(d) the duty of excise paid by the
manuf acturer, if he had not
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passed on the incidence of such
duty to any other person

(e) the duty of excise borne by the
buyer, if he had not passed on the

i nci dence of such duty to any

ot her person;

(f) the duty of excise borne by any
ot her such class of applicants as

the Central CGovernnent may, by
notification in the Oficial Gazette
speci fy:

Provided further that no notification

under cl ause (f) of the first proviso shall be
i ssued unless in the opinion of-the Centra
CGovernment the inci dence of duty has not

been passed on by the persons concerned to

any ot her' person.

(3) Not wi t hst andi ng anything to the
contrary contained i n-any judgnent, decree,
order or direction of the Appellate Tribunal or
any Court or in any other provision of this Act
or the rules nmade thereunder or any other |aw
for the time being in force, no refund shall be
made except as provided in sub-section (2).

Expl anati on.\ 027 For the purposes of this
section \ 005

(B) "rel evant date" means\ 027

(f) in any other case, the date of
payment of duty."

According to statenent of objects and reasons for

enacting the Amendment Act, the Public Accounts

Commi ttee recommended introduction of suitable

| egislation to anend the said Act to deny refunds-in cases
of unjust enrichment. Under the amended section 11B(3)

of the said Act, notw thstanding anything to the contrary in
any judgnment, decree, order or direction of the appellate
Tri bunal or any Court, no refund was to be nade except

in accordance with section 11B(2) of the said Act.

Further, there was substitution of sub-clause (e) to

expl anation B to section 11B(1) by which the original sub-
clause (e) was del eted and substituted by new sub-cl ause
(e) under which in cases where duty has been passed on

by the manufacturer to the buyer, the relevant date for
conputing the period of limtation would comrence from

the date of purchase of goods by the buyer. At this stage,
it is inportant to note that although sub-clause (e) as it
stood prior to 20.9.1991 dealt with the period of limtation
in cases of refund of duty paid under provisiona
assessnment, the substantive provision for provisional
assessment of duty was rule 9B. Therefore, even with

the deletion of old sub-clause (e), rule 9B conti nued
during the rel evant period. The deletion of sub-clause (e)
and continuation of rule 9B shows that the section 11B

(as amended) applied to claimng of refunds where the
burden was on the applicant to apply within tinme and

prove that the incidence of duty has not been passed on
whereas rule 9B covered cases of ordering of
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ref und/ maki ng of refund, where on satisfaction of the
conditions, the concerned officer was duty bound to nmake
the order of refund and in which case question of
l[imtation did not arise and, therefore, there was no
requi renent on the part of the assessee to apply under
section 11B. Lastly, rule 9B referred to paynent of duty
on provisional basis by the assessee on his own account
and, therefore, in cases where the nmanufacturer has been
allowed to invoke this rule and refund accrues on

adj ustment under rule 9B(5) that refund is on the account
of the manufacturer and not on the account of the buyer.
If one reads section 11B on one hand and rule 9B on the
ot her hand, both indicate paynent by the assessee on his
own account and refund becones due on that account

al one.

In the light of what is stated above, we now quote
her ei nbel ow para 104 of the judgnent of this Court in the
case of Mafatlal Industries Ltd. (supra):\027
"104. Rul e 9-B provides for provisiona
assessment in - situations specified in clauses
(a), (b) and (c) of sub-rule (1). The goods
provi sionally assessed under sub-rule (1) may

be cl eared for home consunption or export in

the same manner as /the goods which are

finally assessed.  Sub-rule (5) provides that
"when the duty |eviable on the goods is

assessed finally in accordance with the

provi sions of these Rules, the duty
provisionally assessed shall be adjusted

agai nst the duty finally assessed, and if the
duty provisionally assessed falls short of oris
in excess of the duty finally assessed, the
assessee shall pay the deficiency or be

entitled to a refund, as the case may be". Any
recoveries or refunds consequent upon the

adj ustment under sub-rule (5) of Rule 9-B will
not be governed by Section 11-A or Section

11-B, as the case nay be. However, if the

final orders passed under sub-rule (5) are
appeal ed agai nst \027 or questioned in.a wit
petition or suit, as the case may be, assum ng
that such a wit or suit is entertained and is
al | owed/ decreed\ 027t hen any refund claim
arising as a consequence of the decision in

such appeal or such other proceedings, as the
case may be, would be governed by Section

11-B. It is also nade clear that if an

i ndependent refund claimis filed after the fina
deci sion under Rule 9-B(5) reagitating the

i ssues al ready decided under Rule 9-B \027
assum ng that such a refund claimlies \027 and
is allowed, it would obviously be governed by
Section 11-B. It follows logically that position
woul d be the sanme in the converse situation."

At the outset it nmay be pointed out that in para 104
there is nothing to suggest that payment of duty under
protest does not attract bar of unjust enrichment. Para
104 only states that if refund arises upon finalization of
provi si onal assessnent, section 11B will not apply.

In the present case, reliance was placed by the
respondent M's APIL on the above para in support of its
contention that payment of duty under protest and
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paynment of duty under provisional assessnent are both

"on account" paynents under the Act. W do not find any
nerit in this argunent. As discussed, there is a basic
di fference between duty paid under protest and duty paid
under rule 9B. The duty paid under protest falls under
section 11B whereas duty paid under provisiona

assessnment falls under rule 9B. That section 11B deal s
with claimfor refund whereas rule 9B deals with nmaking
of refund, in which case the assessee has not to conply
with section 11B. Therefore, section 11B and rule 9B
operate in different spheres and, consequently, in para
104 of the said judgnent, it has been held that in cases
where duty is paid under rule 9B and refund ari ses on

adj ustment under rule 9B(5), then such refund will not be
governed by section 11B: In the said para, it has been
clarified that if an independent refund claimis nade after
adj ustment on final assessnent wunder rule 9B(5),
agitating the same issues, then such claimwould attract
section 11B. This i's because when the assessee makes

an i ndependent refund claimafter final orders under rule
9B(5), such application represents a claimfor refund and,
it would not cone in the category of making of refund and
therefore, the bar of “unjust enrichment woul d apply.
Hence, there is no merit in the contention of the
respondent M's APIL that although in this case duty was
pai d under protest, there was no difference between such
paynment and duty pai d under provisional assessnent

under the said Act. This argunment was obvi ously

advanced because unless the two paynents are equated

as contended, the respondent Ms APIL was required to
conply with section 11B.- In this matter, duty has been
pai d under protest. It is the case of the respondent Ms
API L that since such paynent was simlar to paynent

under rule 9B, the respondent Ms APIL was not required
to conply with section 11B. In the light of the discussion
her ei nabove, we hold that the respondent was bound to
conply with section 11B. Lastly, (in any event, the
application dated 11.2.1997 fell in the category of refund
claimbeing nade after finalization of assessment of NIL
and, therefore, section 11B had to be conplied with in
terns of para 104 of the above judgnment in the case of

Maf atl al Industries Ltd. (supra). For above stated
reasons, since there was failure to conmply with section
11B, the respondent was not entitled to refund.

The point which still remains to be decided is \027

whet her the respondent herein was entitled to refund

wi t hout conplying with section 11B of the Act on the
ground that it had stepped into the shoes of NIL
(manufacturer) which had paid the duty under protest. /It
was argued on behal f of the respondent that N IL had

pai d the excise duty under protest pending fina
assessment, which was ultimately decided in favour of

NI IL and since NIIL had sold the product to the

respondent herein, the respondent was entitled to the
benefit of the second proviso to section 11B(1) which inter
alia stated that limtation of six nonths shall not apply
where duty had been paid under protest. W do not find
any nerit in this argunent. |In the case of Bonbay Tyre
International Ltd. (supra), it has been held by this Court
that section 3 of the said Act is a charging section
whereas section 4 is a conputation section which covers
assessnment and col | ection of excise duty. That the basis
of assessnment under section 4 was the real value of

exci sabl e goods whi ch included manufacturing cost and
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manuf acturing profit but excluded selling cost and selling
profit. That the price charged by the nanufacturer for
sal e of the goods represented the real value of the goods
for assessment of excise duty. 1In the case of Atic

I ndustries Ltd. v. H H Dave, Asstt. Collector of

Central Excise reported in [AIR 1975 SC 960], this Court
has held that the resale price charged by a whol esal e
deal er who buys goods fromthe manufacturer cannot be
included in the real value of excisable goods in terns of
section 4 of the said Act. Therefore, it is clear that the
basi s on which a manufacturer clains refund is different
fromthe basis on which a buyer clainms refund. The cost

of purchase to the buyer consists of purchase price

i ncludi ng taxes and duties payabl e on the date of

purchase (other than the refund which is subsequently
recover abl e by the buyer fromthe Departnent).

Consequently, it is not open to the buyer to include the
refund amount in'the cost of purchase on the date when

he buys the goods as the right to refund accrues to him at
a date after conpletion of the purchase dependi ng upon

his success inthe assessnent. lLastly, as stated above,
section 11B dealt with claimfor refund of duty. It did not
deal with making of refund. Therefore, section 11B(3)
stated that no refund shall be nmade except in ternms of
section 11B(2). Section 11B(2)(e) conferred a right on

the buyer to claimrefund in cases where he proved that

he had not passed on the duty to any other person. The
entire schene of section 11B showed the difference

between the rights of \a manufacturer to claimrefund and
the right of the buyer to claimrefund as separate and

di stinct. Moreover, under section 4 of the said Act, every
paynment by the manufacturer whether under protest or

under provisional assessnent was on hi's own account.

The accounts of the manufacturer are different fromthe
accounts of a buyer (distributor). Consequently, there is
no merit in the argument advanced on behal f of the
respondent that the distributor was entitled to claimrefund
of "on account" payment nmade under protest by the

manuf acturer w thout conplying with section 11B of the

Act .

As stated above, para 104 of the judgnent in the

case Mafatlal Industries Ltd. (supra) states that if refund
ari ses upon finalization of provisional assessnent, section
11B will not apply. Para 104 of the said judgment does
not deal with payment under protest. In the Iight of what
is stated herein, we may now consi der the judgnent of

this Court in the case Sinkhai Synthetics & Chenmicals

Pvt. Ltd. (supra). In that matter, the assessee was a
manuf acturer. The assessee cl ai ned exenpti on which

was deni ed by the Departnent. The assessee went in

appeal to CEGAT. Pending appeal, assessee paid excise
duty under protest. The assessee succeeded before the
CEGAT and claimed refund on 17.1.1991. Refund was

deni ed by the Departnent. Therefore, it was a case of
paynment of duty under protest. However, in the said
decision, this Court applied para 104 of the judgnent of
the Constitution Bench in the case of Mafatlal |ndustries
Ltd. (supra), which with respect, had no application. As
stated above, para 104 of the judgnent in the case of

Maf atl al I ndustries Ltd. (supra) dealt with refund
consequent upon finalization of provisional assessment.
Para 104 does not deal with refund of duty paid under
protest. As stated above, there is a difference under the
Act between paynment of duty under protest on one hand
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and refund consequent upon finalization of provisiona
assessnent on the other hand. This distinction is missed
out, with respect, by the judgnent of this Court in the
case of Mafatlal Industries Ltd. (supra). W may al so
poi nt out that the judgnent in the case of Sinkha
Synthetics & Chemicals Pvt. Ltd. (supra) is based on

the concession made by the counsel appearing on behal f

of the Departnment. That judgnent is, therefore, per
incuriam Learned counsel for the respondent herein

pl aced reliance on the judgment of this Court in the case
of TVS Suzuki Ltd. (supra). |In that case, application for
refund was filed. This was on conpletion of fina
assessment. On 9.7.1996, the Departnent issued a

show cause notice as to why the refund cl ai mshoul d not
be rejected for non-conpliance of section 11B. By order
dated 17.7.1996, the refund claimwas rejected on the
ground that it was beyond limtation. On appeal, the
Conmi ssi oner (Appeal s) observed that the bar of unjust
enri chment was not applicable as the assessee clai nmed
refund consequent upon final assessnent. He all owed

the refund claim CEGAT agreed with the view of
Conmi ssi oner (Appeals). Before this Court, the

Depart ment conceded rightly that in view of para 104 of
the judgnent of this Court in Mafatlal Industries Ltd.
(supra), bar of unjust enrichment was not applicable in
cases of refund consequent upon adjustnent under rule
9B(5). The judgnment of this Court inthe case of TVS
Suzuki Ltd. (supra), therefore, supports the view which
we have taken herein above that refund consequent upon
finalization of provisional assessnent did not attract the
bar of unjust enrichnent.

M. Ganesh, |earned senior counsel appearing on

behal f of the respondent vehenently urged that the issue
arising in the present matter is squarely covered by the
deci sion of Division Bench of this Court in the case of
National W nder v. Comm ssioner of Central Excise,

Al | ahabad [ 2003 (154) ELT 350] in which it has been

held that if duty is paid by a nanufacturer under protest
then limtation of six months will not apply to a claim of
refund by a purchaser. For the reasons given

her ei nabove, we hold that the said judgnent is per
incuriam At this stage, it is inmportant to note that the
Di vi sion Bench judgnent [Hon. S.N. Variava & B.P

Singh, JJ.] in the case of National Wnder (supra) was
delivered on 11.3.2003. However, on 13.11.2003, the

Di vi sion Bench [Hon. S.N. Variava & H K Sema; JJ.], has
referred the matter as stated above to the larger bench in
the light of conflict which the Division Bench noticed

bet ween the earlier judgnments of this Court on one hand
and paragraph 104 of the judgment of the Constitution
Bench of nine-Judges in the case of Mafatlal |ndustries
Ltd. (supra). Hence, by this judgnent, we have clarified
the position in | aw

Havi ng cone to the conclusion that the respondent

was bound to conmply with section 11B of the Act and

havi ng come to the conclusion that the refund application
dated 11.2.1997 was tine barred in ternms of section 11B

of the Act, we are not required to go into the nmerits of the
claimfor refund by the respondent who has alleged that it
has not passed on the burden of duty to its dealers. M.
Ganesh, |earned senior counsel however submitted that

this Court should not interfere, under Article 136 of the
Constitution, in view of the concurrent finding of fact given
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by the authorities below that the respondent has not

passed on the incidence of duty to its dealers. W do not
find any nerit in this argument. In My, 1974, the
Department took the view that price declared by NIIL inits
price list cannot be accepted as assessabl e val ue of

exci sabl e goods and price at which their sole distributor
Ms AGL sold the goods represented the correct price.
Accordingly, on 8.5.1974 show cause notice was issued

to NIIL as to why the prices subnitted by NIIL should not
be rejected and why excise duty should not be collected
fromNIL on the prices at which their distributor Ms AGL
sold the goods in the market. By order dated 31.12.1974,
the Departnent held that the transactions between N IL

and Ms ADL (predecessor of the respondent herein)

were not at arns | ength and accordingly it was ordered

that the prices charged by the distributor Ms AGL shoul d
be taken as a whol esal e cash price under section 4 of the
said Act, ‘as it stood-at the relevant time. However, |ater
on, in view of the judgnent of this Court in the case of
Bonbay Tyre International Ltd. (supra) the Departnent
approved the price list of NIL vide order dated
31.10.1984 and accepted the ex-factory price of NIIL. On
the basis of the said order, NIL clainmed refund of

Rs. 1, 25, 34, 988. 97 on which the Department issued show
cause notice on 23,/2.1987 calling upon NIIL to show

cause why the said anpbunt should not be credited to the
Consumer Wel fare Account. N IL objected. However,

their objection was rejected. Thereafter, the litigation took
pl ace as stated above. Utinmately, vide order dated
31.10.1997, the Assistant Comm ssioner Central Excise
granted refund, which order was confirmed in appeal by

the Conmi ssioner (Appeals) and by CEGAT.” Hence, the

Depart ment has conme by way of the present Civil Appeal

On the above facts, the short point which arises for

determ nation is \027 whether incidence of duty was passed
on by NIIL to its distributor Ms AdL and whether Ms

AG L in turn passed on the burden to its dealers. "On the
first point, NIIL conceded in the earlier proceedi ngs before
the Hi gh Court that it had passed on the duty burdento its
distributor Ms AGL. Therefore, the only question which

we are required to decide is \026 whether Ms AGL in turn
had passed on the duty burden to its deal ers as all eged.

In the present case, it was argued on behalf of the

Depart ment before the authorities bel ow that 20%of the
total price paid by Ms AG L represented the duty

recovered by NIIL as a part of the sale price. It is
inmportant to note that Ms AGL was the sole distributor of
Nl IL. Therefore, it is highly inprobable for a distributor to
i ncur cost of purchase which included 20% el enent of

duty in addition to the purchase price wthout passing on
the burden to its dealers. Fromthe record, it appears that
during the disputed period 1974 to 1984, Ms AGL were

in trading which further supports the above inprobability.
In the present case, there is no material placed on record
by Ms AGL as to how it had accounted for the cost of
purchase in its books and the accounting treatnment it

gave to the said itemat the tine of payment of the
purchase price. No record as to costing of that item has
been produced. This material was relevant as in the
present case N IL conceded that it had passed on the

burden of duty to its distributor Ms AGL (buyer) and it
was the buyer who clainmed refund. It has been urged on
behal f of the respondent and which argunment has been
accepted by the Authorities bel ow that 20% of the tota
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price paid by Ms AGL to NIIL represented total excess
excise duty levied and not the excess duty collected by
NIIL in the formof sale price fromits distributor Ms N IL.
It was argued that excess duty collected by NIIL
represented only 1.62% of the total price. It was argued
that resale price charged by Ms AGL to its deal ers had
no rel evance to excess excise duty paid by Ms AGL to

NI IL at the tinme of purchase as the sale price charged by
Ms AGL to its dealers was based on the prevailing

market price. W do not find any nerit in this argunent.
In the present case, the refund claimis nmade by a buyer
and not by the manufacturer. The buyer says that he has
not passed on the burden to its dealers. The buyer has
bought the goods from the nmanufacturer paying the

pur chase price which included cost of purchase plus

taxes and duties on the date of purchase. |n such cases,
cost of purchase to the buyer is a relevant factor. None of
the authorities bel owhave | ooked into this aspect. Even
the appel l'ate Tri bunal has not gone into this rel evant
factor. ‘It-has nerely quoted the passages fromthe order
of the lower authority, whose order was inpugned before

it. Costing of the goods in the hands of the distributor, the
cost element and the treatment given to purchases by the
buyer in his own account were relevant circunstances

whi ch the Authorities below failed to examne. It was
submitted that cost of purchase was not a rel evant factor.
It was submitted on behalf of the respondent -that the
resal e price charged by the buyer was not a relevant
factor. It was subnitted that since the sale price of the
goods before and after the assessnent remai ned the

sanme the burden of excess duty was absorbed by the
respondent. It was submtted that in any event the sale
price of the goods increased much | ess than the anmount

of duty (differential) involved inthis case and, therefore,
i nci dence of duty was not passed on to the consuners.

In this connection, reliance was placed on severa

judgrments of the Tribunal. W have gone through these
judgrments. They are not applicable to the facts of this
case. In the present case, we are concerned with the

di stributor buying the products from the nanufacturer and
reselling themto its dealers. Hence, the cost of purchase
is arelevant factor. The facts of the cases before the
Tri bunal deal with sale by nanufacturer to the consuner.
They deal with assessees’ invoice bearing a conposite
price. They are the cases which dealt with the claimof
refund by the manufacturer. They did not deal with claim
of refund by the buyer. Hence, they have no bearing on

the facts of the present case.

Bef ore concluding, we nmay state that uniformty in

price before and after the assessnent does not |ead to

the inevitable conclusion that incidence of duty has not
been passed on to the buyer as such uniformty may be

due to various factors. Hence, even on nerits, the
respondent has failed to make out a case for refund.

Since rel evant factors stated above have not been

exam ned by the authorities below, we do not find nmerit in
the contention of the respondent that this Court should
not interfere under Article 136 of the Constitution in view
of the concurrent finding of fact.

Accordingly, this Gvil Appeal stands allowed. The

j udgrment and order No.C-11/1748-50/ WzZB/ 2000 dat ed
13.6.2000 in Appeal No.E/ 3318/99-Mum passed by the
Customs, Excise and Gold (Control) Appellate Tribunal
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West Regi onal Bench at Munbai-11 is hereby set aside.

There shall be no order

as to costs.




