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ACT:

Keral a CGeneral /Sal es Tax Act, 1963: Sections 5, 9--First
Schedule Item 57--Constitutional validity--Inposition of
Sal es Tax- - Cooked food sold to —affluent in [ uxury
hot el s- - Exenpti on with regard to nodest eating
houses- - Whet her di scrim natory and violates Article 14.

Tam | Nadu Ceneral Sales Tax Act, 1959: Section 3(2)
Schedule | Item 150--Inposition of Sales Tax--Cooked food
sold to affluent in luxury hotel s--Exenption with regard to
nodest eating houses--Wether discrimnatory and ‘violates
Article 14.

HEADNOTE:

The Constitutional validity of simlar provisions in the
States of Kerala and Tami| Nadu which result-in inposition
of Sal es Tax on cooked food sold only in |uxury hotels while
exenpting the sane fromsales tax in nodest —eating houses
was challenged by sone hoteliers in both States on the
ground that this anbunted to hostile discrimnation -and
therefore violative of Article 14 of the Constitution. Wile
the Kerala Hi gh Court rejected the challenge, the H-gh Court
of Madras upheld it. Consequently one set of appeals and a
Wit Petition under Article 32 of the Constitution have been
preferred by the unsuccessful hoteliers of Kerala and the
ot her set of appeals by the State of Tam | Nadu against the
decision of the Madras Hi gh Court allowi ng the Wit @ Peti-
tions filed before it by the hoteliers.

Uphol ding the constitutional validity of the inpugned
provisions in both States, while dism ssing the appeals —and
Wit Petition filed by the hoteliers and allowing the ap-
peals by the State of Tami| Nadu, this Court,

HELD: It is the substance and not form al one which nust
be seen. The difference in the cooked food classified dif-
ferently, taxed and taxfree, is as intelligible and real as
the two types of customers to whomthey are served at these
di fferent eating houses. This difference nust also be avail -
able to support the difference in the incidence of the
i mpugned sales tax. This classification does bear rationa
nexus with the
517
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obj ect sought to be achieved. The object clearly is to raise
the needed revenue fromthis source, deternmined by the
fiscal policy, which can be achieved by taxing sale of
costly food on the affluent alone in the society. The clas-
sification is made by grouping together only those places
where costly food is sold leaving out the conparatively
nodest ones. The classification is, therefore, rounded on
intelligible differentia and has a rational nexus with the
obj ect sought to be achieved. In other words, those grouped
toget her possess a common characteristic justifying their
inclusion in the group, but distinguishing themfrom those
excl uded; and perfornmance of this exercise bears a rationa
nexus with the reason for the exercise. [526B-D

The scope for classification permtted in taxation is
greater and unless the classification nade can be ternmed to
be palpably arbitrary, it nust be left to the |egislative

wi sdom to choose the yardstick for classification, in the
background of the fiscal policy of the State to pronote
econom c equality as well. It cannot be doubted that if the

classification is made with the object of taxing only the
econoni cally stronger while |eaving out the economically
weaker sections of society,- that would be a good reason to
uphold the classification if it does not otherw se offend
any of the accepted norns of valid classification under the
equal ity clause. [526F- (G

The predoni nant object is to tax sale of cooked food to
the m ninum extent possible, since it is a vital need for
sust enance. Those who can afford the costlier cooked food,

being nmore affluent, would find the burden lighter. This
obj ect cannot be faulted on principle and is, indeed, I aud-
able. In addition, the course adopted has the result of

taxing fewer people who are nore affluent in the society for
raising the needed revenue with the added advantage of
greater administrative conveni ence since it involves dealing
with fewer eating houses which are easier to locate. This
accords with the principle of pronoting economc equality in
the society which nust, undoubtedly, govern formulation of
the fiscal policy of the State. [532G H]

The classification is nade in the present case to  bring
within the tax next hotels or eating houses of the higher
status excluding therefromthe nore nodest ones. A rational
nexus exists of this classification with—the object for
which it is nmade ,and the classification is rounded on
intelligible differentia. This being a relevant basis  of
classification related to the avowed object,; thelegislature
havi ng chosen an existing classification instead of ~resort-
ing to a fresh method of classification, it cannot be a
ground of invalidity even assum ng there are other better
518
nodes of permissible classification. The classification made
under the inpugned provisions is neither discrimnatory nor
arbitrary. [533F-G 534B]

Ganga Sugar Corporation Limted v. State of Uttar  Pra-
desh & Ors., [1980] 1 SCC 223; Ms S. Kodar v. State  of
Kerala, [1974] 4 SCC 42.2; P.H Ashwathanarayana Setty &
Os. v. State of Karnataka & Ors., [1989] Suppl. 1 SCC 696;
ITO v. K N TakimRoy Rynbai; Federation of Hotel and Res-
taurant Association of India & Os. v. Union of India &
Os., [1989] 178 ITR 97; AR Krishna lyer & Os. v. State
of Madras, [1956] 7 STC 346; Kadiyala Chandrayya v. The
State of Andhra, [1957] 8 STC 33 and Budhan Chowdhary v.
State of Bihar, [1955] 1 SCR 1045, referred to.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 912 to
20 of 1988 Etc.

From the Judgnent and Order dated 23.10. 1987 of the
Kerala High Court in OP. Nos. 7976, 8543, 8385, 7712, 7761
8058, 7461, 7709 & 7460/ 87.

W TH
Cvil Appeal Nos. 4460 to 4480 of 1985.

(From the Judgnent and Order of the Madras High Court
dated 31.1. 1985 in WP. Nos. 7, 1586, 1591, 1636, 2079
2702, 5510, 5718, 5782, 5834, 6035, 6036, 6384, 6497, 7038,
7067, 7079/1981 and 6479/82, 2348/83, 8196/83 and 256 1985.)

AND
Wit Petition No. 281 of 1988.
(Under Article 32 of the Constitution of India).

T.S. Krishnanmurthy lyer, P.S. Poti, A'S. Nanbiar, C N
Sree Kumar, Rajendra Chowdhry, V. Krishna Murthy, S. Thana
Jayan, - KiR  Nambiar, RF. Nariman, K J. John and Thonas
Joseph for the appearing parties.

The Judgrment of the Court was delivered by

VERMA, J. These civil appeals and the connected wit
petition involve decision of the substantially conmmon ques-
tion arising out of the conflicting decisions of the Hgh
Courts of Kerala and Madras regardi ng constitutional validi-
ty of simlar provisions in the States of Kerala and Tam |l
Nadu which result in inposition of sales tax in the two
States on cooked food sold to the affluent in the |[uxury
hotel s whil e exenpting the same fromsales tax in the npdest
eating houses patronised by the lesser nortals. 1In both
these States the eligibility to sales tax of cooked food
sold only in luxury hotels was chal | enged on
519
the ground that it anpbunted to hostile discrinmination. The
Kerala High Court rejected the challenge while the Madras
H gh Court has upheld it. This has led to filing of Gvi
Appeal Nos. 912-20 of 1988 against the Kerala High Court’s
decision and Wit Petition (CGuvil) No. 281 of 1988 under
Article 32 of the Constitution by the unsuccessful ‘hoteliers
of Kerala while Civil Appeal Nos. 4460-80 of 1985 are by the
State of Tam| Nadu agai nst the Madras H gh Court’s deci-
sion. These conflicting decisions of the two High Courts
giving rise to these matters are: Sangu Chakra Hotels Pvt.
Ltd. v. State of Tam | Nadu, [1985] 60 STC 125 (Madras) and
Hotel Elite v. State of Kerala, [1988] 69 STC 119 (Keral a).

Shorn of rhetoric and bereft of the legal ~ enbroidery
whi ch invariably constitute bul k of the armoury of constitu-
tional attack on such a statutory provision and renoving the
gloss of hypertechnicality fromthe argunents, the rea
guestion is: Wiether inposition of sales tax on the sale of
cooked food in the nore costly eating places alone violates
the guarantee of equality enshrined in the Constitution of
our ’'Socialist’ Republic in view of the fact that ' 'cooked
food sold in the nodest eating places catering to the need
of the comon man is not simlarly taxed? The challenge is
that this can be done only by taxing themequally but not
otherwise. |In other words, the contention is that this tax
burden which is ultimately borne by the consuners of cooked
food nust be shared equally by all consunmers and it cannot
be placed only on the nore affluent in the society who
obviously are the ones frequenting the costlier eating
houses, sale of cooked food wherein is taxed, the tax not
being on the incone or status of the consuner but on the
sal e of food for consunption. In substance the question is:
Is this the kind of equality envisaged and guaranteed in our
Constitution?
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It is well-settled that in order to tax sone thing it is
not necessary to tax everything. So |long as those within the
tax net can be legitimately classified together indicating
an intelligible differentia vis-a-vis those left out and the
classification so nade bears a rational nexus wth the
obj ect sought to be achieved, the classification is clearly
perm ssible and it does not violate Article 14 of the Con-
stitution. There being obviously no controversy with this
settled principle, the contention of Shri T.S. Krishnanurthy
lyer who led the attack to this inmposition supported by
other |earned counsel appearing in these matters is, that
the cooked food sold in all eating houses, be it the |uxury
hotels catering to the affluent or the wayside dhabas fre-
guented by the commoner, has the common characteristic of
appeasi ng the hunger of ‘the consuner, the requirenent of the
affluent as well as the commoner to appease the hunger being
common. On this basis, the main thene of
520
the argunent was that the common purpose of sale of cooked
food in all eating houses being to appease the hunger of the
consumner, there can be no reasonabl e basis for its classifi-
cation wth reference to the eating house in which it was
sold to the customers and, therefore, for exigibility to
sales tax the cooked food could not be classified wth
reference to the/'place of its sale. Is this the correct
approach to exami ne the reasonabl eness and validity of the
classification nade in the present case?

In case such an argunent is valid, it logically follows
that in order to tax sale of cooked food the States mnust
| evy the sal es tax on cooked food sold in all eating places
whet her it be a |uxury hotel or a roadsi de dhaba; or not tax
it at all, if it wishes to relieve the common man who is in
eternal pursuit of adequate neans of sustenance, ‘of this
addi ti onal burden. W nust frankly admt that unless it be
the cl ear mandate of the Constitution we would not hesitate
to reject this argunent which, if accepted, may lead to the
di sastrous consequence of equating for taxation the haves
with the have-nots even in the matter of sustenance of the
latter. Moreover, such a view may even tenpt the |egislature
to tax all cooked food sold anywhere and we certainly do not
wish to nake any contribution to a nove in that ~direction.
Fortunately, as we read the constitutional —provisions  and
the mandate of equality enshrined therein, such a view is
not envi saged and the indication indeed is to the contrary.

The preanble to the Constitution contains the solemn
resolve to secure to all its citizens, inter alia, ~econonic
and social justice along with equality of status and oppor-
tunity. The expression 'socialist’ was intentionally intro-
duced in the preanble by the Constitution (FortySecond
Amendnent) Act, 1976 with the principal aimof elimnating
inequality in incone and status and standards of life. The
enphasis on economic equality in our socialist welfare
society has to pervade all interpretations made in the
context of any chall enge based on hostile discrimnation. It
is on the altar of this vibrant concept in our dynamc
Constitution that the attack based on hostile discrimnation
in the present case nmust be tested when the |egislature
i ntended to rest content with placing the tax burden only on
the haves excl uding the havenots fromthe tax net for satis-
fying the tax need fromthis source. The reasonabl eness of
classification must be examned on this basis when the
object of the taxing provision is not to tax sale of al
cooked food and thereby tax everyone but to be satisfied
with the revenue raised by taxing only the sale of costlier
food consumed by those who can bear the tax burden
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The extent to which the revenue is required from a
particular source is a matter of fiscal policy and if the
| egi sl ature chooses to be satisfied with the raising of that
amount al one which can be recovered fromthe affluent, it
cannot be faulted for not dragging the inpecunious also in
the tax net. Even otherwise the play at the joints permtted
to the legislature for nmaking classification in a taxing
provision is greater and unless the classification nmade
cannot satisfy the test of reasonabl eness in the context of
econom c equality envisaged in our society, a |legislative
enact ment whi ch undoubtedly benefits the common man cannot
be held discrimnatory or arbitrary. The Directive Princi-
ples of State Policy also enjoin the State to tenper the
| egi sl ati on towards securing a social order conducive to the
promoti on of social and economic equality, elimnating as
far as may be the existing inequalities between different
strata in the society. This too is a pointer in the sane
direction,

We are here concerned with the constitutional validity
of a legislative provision which has the effect of naking
the cooked food sold in the posh eating houses al one exigi-
ble to sales tax while exenpting fromthat |evy the cooked
food sold in the npderate eating houses. Reasonabl eness to
the «classification has to be decided with reference to the
realities of |life and not in the abstract.. A discernible
dissimlarity between those grouped together and those
excluded is a pragmatic test, if there be a rational nexus
of such classification with the object to be achieved. in
the abstract all cooked food may be the same since its
efficacy is to appease the hunger of the consuner. But when
the object is toraise only limted revenue by taxing only
some category of cooked food sold ineating houses and not
all cooked food sold anywhere, it i's undoubtedly reasonable
to tax only the nore costly cooked food. The taxed cooked
food being the nore costly variety constitutes a distinct
class with a discernible difference fromthe renmining tax-
free cooked food. A blinkered perception of stark reality
al one can equate caviar served with chanpagne in a /luxury
hotel with the gruel and buttermlk in a village ham et on
the unrealistic abstract hypothesis that both the meals have
the equal efficacy to appease the hunger —and quench  the
thirst of the consunmer. Validity of a classification  under
our Constitution does not require such a blurred perception

The cost of meal in these two distinct classes of eating
houses varies considerably, the cost in a nodest  eating
house quite often being a mere pittance of that in a posh
eating house. Not only that, the incidence of sales tax on
the cost of food served in a posh eating house
522
quite often would not even be noticed by the custonmer and it
may even exceed the total cost of the neal served in a
nodest eating house. How can the two nmeal s be then equated
and classified together by application of the wunreal test
that the efficacy of both neals is to appease the consuners’
hunger? It is the substance and not form al one which nust be
seen. The difference in the cooked food classified differ-
ently, taxed and tax-free, is as intelligible and real as
the two types of customers to whomthey are served at these
di fferent eating houses. This difference nust also be avail -
able to support the difference in the incidence of the
i mpugned sal es tax. This classification does bear a rationa
nexus with the object sought to be achieved. The object
clearly is to raise the needed revenue from this source,
determ ned by the fiscal policy, which can be achieved by
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taxing sale of costly food al one and thereby placing the
burden only on the affluent in the society. The classifica-
tion is made by grouping together only those places where
costly food is sold |leaving out the conparatively nopdest
ones. The classification is, therefore, rounded on intelli-
gible differentia and has a rational nexus with the object
to be achieved.

Havi ng nentioned this broad feature of the case, we now
advert to the specific provisions challenged and the various
facets of the attack to their constitutional validity.

The provisions of the Kerala Act may first be stated.

The Keral a General Sales Tax Act, 1963 has been amended from
time to tine both by the Kerala General Sales Tax (Anend-
nment) Acts and al so by the Kerala Finance Acts. Section 5 of
the Keral a General Sales Tax Act is the charging section and
the first Schedul e specifies goods subject to single point
tax thereunder. Section 9 of the Act provides for exenption
from tax and the goods so exenpted are specified in the
third schedule to the Act. Item 12 in the third schedule as
it stood prior to 1.4.1976, read:
“I'tem 12--Cooked food including coffee, tea and like arti-
cles served in a hotel , restaurant or any other place by a
deal er whose total turnover in respect of such food is |ess
than thirty-five thousand rupees in a year."

The above provision was amended by Act 45 of 1976 from
1.4.1976. After the said anendnment, the provision read:
"Cooked food including coffee, tea and like articles served
in a hotel, restaurant or any other place."

523

As a result of the above amendnent, cooked food speci-
fied in Item 12 nentioned above was exenpt fromsales tax by
virtue of Section 9 of the Act.

This was the position until 1987 when the Keral a Fi nance
Act, 1987 was passed, which was brought into force Tretro-
spectively wth effect from1.7.1987. However, we are not
concerned with its retrospective operation since an under-
taking was given in the H gh Court on behalf of the State
CGovernment that retrospective effect would not be 'given to
this provision.

I[tem 57 in the First Schedul e reads:
"57. Cooked food including beverages At the point of
not falling in any entry in the first sale in-the

fifth schedule in bar attached State by a deal er
hotel s of restaurants and/or who is liable to
hotel s above the grade of two tax under section
stars. 5.1

I[tem 12 in the Third Schedul e was anmended by the above
Fi nance Act to read as foll ows:

"12. Cooked food including coffee, tea and |ike articles
served in a hotel or a restaurant or any other place not
falling under Entry 57 of the First Schedule."

In the Fifth Schedul e dealing with goods in respect of
which tax is leviable on two points under sub-section (1) or
sub-section (2) of Section 5 is included foreign |iquor - as
[tem 2.

As a result of the Kerala Finance Act, 1987, Wit Peti -
tions were filed in the Kerala Hi gh Court challenging the
constitutional validity of the sales tax levied on the
cooked food included under Item57 of the First Schedule of
the Act on the ground of discrimnation because of Item 12
in the Third Schedul e of the Act whereby cooked food includ-
ing coffee, tea and the like articles served in a hotel, a
restaurant or any other place not falling under Item57 of
the First Schedule was exenpted. The Kerala Hi gh Court
dismissed the wit petitions. That decision reported in
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Hotel Elite & Os. v. State of Kerala & Os., [1988] 69 STC
119 is challenged in one batch of Civil Appeals before us.
524

During the pendency of these civil appeals, Kerala Finance
Act, 1988 was passed anending Entry 57 of the Kerala Genera
Sal es Tax Act, 1963, as under

"For the entry in colum (2) against Serial No. 57, the
following entry shall be substituted, nanely,

"Cooked Food" including beverages not falling under entry
76A of this Schedule sold or served in

(i) hotels and/or restaurants, the turnover in respect of
which is twenty | akhs rupees and above; and

(ii) bar attached hotels and/or restaurants."

As a result of the above anendnent, the category of star
hotels has been renoved and in its place hotels or restau-
rants with turnover of rupees twenty |akhs and above and bar
attached hotels, etc. are substituted.

The wvalidity of the above provision was challenged by
filing an application for amendnent in this Court to incor-
porate " additional grounds nentioned in Cvil M scellaneous
Petition Nos. 7569-77 of 1988 in Cvil Appeal Nos 912-20 of
1988. The application for amendment was allowed by this
Court and it is, therefore, necessary to al so consider the
validity of the said amendnent introduced by Act 17 of 1988.
In addition, Cvil Wit Petition No. 281 of 1988 has been
filed directly in thi's Court under Article 32 of the Consti -
tution, challenging the constitutional validity of these
amendnents in the Kerala Act.

The relevant provisions of the Tam| Nadu Act may also
be noticed. It is the constitutional validity of Item 150 in
the First Schedule to the Taml Nadu General Sales Tax Act,
1959 which is challenged. By an anendnent with effect from
4.10. 1980 Item 150 reads as under
"Articles of food and drinks sold to customers in  three
star, four star and five star hotels, as recognised by
Tourism Departnment, Government of India whether such arti-
cles are neant to be consuned in the prem ses or outside."
The effect thereof was to tax sales of food and drinks
covered by the above item while exenpting those outside the
item Thereafter Item
525
150 was substituted with effect from 12.6.1981 as under
"Articles of food and drinks other than those specified
el sewhere in this schedule, sold to customers in hotels
classified or approved by the Government of India, Depart-
ment of Tourism"

The challenge to levy of sales tax on the sales covered by
these items is substantially on the sane grounds as in._ the
Keral a case.

W shall now nention the argunents advanced by
| earned counsel challenging this inposition in.-the two
States. The power of the State Legislature to | evy sales tax
by virtue of Entry 54 in list Il of the 7th Schedule to the
Constitution and the availability of that power in the
present case to inpose sales tax on food and drinks by
virtue of Cause (29A) inserted in Article 366 of the Con-
stitution by the Constitution (Forty-sixth Anmendnment) Act,
1982, is rightly not disputed. However, it is contended that
the classification nade of the food and drinks taxed and
those exempted is discrimnatory and arbitrary. It was urged
that the classification is not based on the goods taxed but
on the status of the consunmers which is not permissible. It
was urged that the commpdity taxed being the sane as that
exenpted, the difference being only in the place of their
sale, differentiation for taxation on the basis of place of
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sale is inpermssible. It was argued that Article 366(29A)
permts inmposition of tax on sale of food and drinks in any
formbut it does not pernit.a differentiation with reference
only to the place of sale. It was also urged that the clas-
sification in such cases based only on turnover nmay be
perm ssible for adm nistrative and sonme other reasons but
not on the place of sale, the status’ of the custonmer or
difference in the inmpact of such tax on the custoner. It was
also contended that the classification made with reference
to the status of hotel has no nexus with the object of
i mposition of sales tax because the approval for the star
status is for a different purpose relating to tourism and
the other anenities provided in the hotel. An attenpt was
also made to contend that the quality of food need not
necessarily be superior-in a hotel of higher star status as
conpared to an ordinary eating house and the charges for
food served in the luxury hotels also include the service
charges and not nerely the cost of food. Simlarly, it was
urged that adistinction nade on the basis of a bar being
attached to this hotel has no relevance or justification for
the classification nmade in this context. In reply, it was
contended by Shri P.S. Poti and Shri K Rajendra Choudhary
on behalf of the two State Governnents that such classifica-
tion being permssible the node to be

526

adopted is the |legislature’s choice which has chosen a
pragmati ¢ node based on an existing classification instead
of undertaking the exercise of a new classification to
identify the two categories of eating houses, the sales
wherein should be taxed or exenpted. It was wurged that
unl ess the classification so made is found to be arbitrary,
there is no ground to reject the same and substitute it with
another nethod sinply because anot her nmethod may 'be nore
desirable. It was also contended that the object being to
raise only linmted revenue fromthis source, it was  decided
to tax only the sale of costlier food and thereby ' confine
the burden only to fewer people on whomthe burden would be
light with the added advantage of greater admnistrative
conveni ence.

A catena of decisions was cited at the bar on the point
relating to valid classification and the test to be applied
when hostile discrimnation is alleged. It is not necessary
to refer to all those decisions which state the settled
principles not in dispute even before us. The difficulty
really is in the application of settled principles to the
facts of each case. It is settled that classification round-
ed on intelligible differentia is pernmtted provided the
classification made has a rational nexus with (the object
sought to be achieved. In other words, those grouped togeth-
er nust possess a comon characteristic justifying /'their
inclusion in the group, but distinguishing themfrom those
excluded; and performance of this exercise must 'bear a
rati onal nexus with the reason for the exercise.

The scope for classification permtted in taxation is
greater and unless the classification nade can be terned to
be palpably arbitrary, it nust be left to the |egislative

wi sdom to choose the yardstick for classification, in the
background of the fiscal policy of the State to pronote
econom c equality as well. It cannot be doubted that if the

classification is made with the object of taxing only the
economcally stronger while |eaving out the economically
weaker sections of society, that would be a good reason to
uphold the classification if it does not otherw se offend
any of the accepted norns of valid classification under the
equal ity cl ause.
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Broadly stated the points involved in the constitutiona
attack to the validity of this classification are, in sub-
stance, only two:

(1) Is the classification of sales of cooked food nade wth
reference to the eating houses wherein the sales are made,
rounded on an intelligible differentia? and

527

(2) If so, does the classification have a rational nexus
with the object sought to be achi eved?

It would be useful at this stage to refer to sone
decisions of this Court indicating the settled principles
for determining validity of classification in a taxing
statute. In Ganga Sugar Corporation Limted v. State of
Utar Pradesh and Os., [1980] 1 SCC 223, Krishna lyer, J.
speaking for the Constitution Bench held that a classifica-
tion based, inter alia, on"profits of business and ability
to pay tax" is constitutionally valid. Cassification per-
mssible in a taxing statute of dealers on the basis of
di fferent ~ turnovers for levying varying rates of sales tax
was consi'dered by the Constitution Bench in Ms S. Kodar .
State of Kerala, [1974] 4 SCC 422, and Mathew, J. therein
i ndi cated the true perspective as under

"As we-said, a large deal er occupies a posi-
tion of economc superiority by reason of his volunme of
busi ness and to nmake the tax heavier on himboth absolutely
and relatively is not arbitrary discrimnation but an at-
tenmpt to proportion the paynent to capacity to pay and thus
arrive in the end at = nore genui ne equality. The capacity of
a dealer, in particular circunstances, to pay tax is not an
irrelevant factor in fixing the rate of tax and one index of
capacity is the quantumof turnover. The argunent that while
a deal er beyond certain limt is obliged to pay higher tax,
when others bear a less tax, and it is consequently discrim
inatory really misses the point nanely that the former Kkind
of dealers are in a position of economc superiority by
reason of their volunme of business and form a class by
thensel ves. They cannot be treated as on a part with conpar-
atively small dealers. An attenpt to proportion the paynent
to capacity to pay and thus bring about a real and factua
equal ity cannot be ruled out as irrelevant in-levy of tax on
the sale or purchase of goods. The object of a tax is not
only to raise revenue but also to regul ate the econonmic life
of the society."

(enphasi s suppli ed)

A recent decision of this Court in P.H_~Ashwathana-
rayana Setty and Ors. v. State of Karnataka and Os., [1989]
Supp. 1 SCC 696 gives a fresh look to the extent of classi-
fication held valid in a taxing statute; and the scope of
judicial review permtted while considering its validity on
the ground of equality under Article 14. The true position
has been
528
succinctly summari sed by Venkatachaliah, J. speaking for the
Court, as under:
"The problemis, indeed, a conplex one not free fromits own
peculiar difficulties. Though other |egislative neasures
dealing with economc regulation are not outside Article 14,
it is well recognised that the State enjoys the widest
| atitude where rmeasures of econonmic regulation are con-
cerned. These neasures for fiscal and economic regulation
i nvol ve an eval uation of diverse and quite often conflicting
econom c criteria and adjustnent and bal ancing of various
conflicting social and econom c values and interests. It is
for the State to decide what economnmic and social policy it
shoul d pursue and what discrimnations advance those socia
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and economic policies. In view of the inherent conplexity of
these fiscal adjustnents, courts give a larger discretion to
the legislature in the matter of its preferences of econonic
and social policies and effectuate the chosen systemin al
possi ble and reasonable ways. If two or nore nethods of
adj ustments of an econom c neasure are avail able, the |egis-
lative preference in favour of one of them cannot be ques-
tioned on the ground of |ack of |egislative wisdomor that
the nmet hod adopted is not the best or that there were better
ways of adjusting the conpeting interests and clains. The
| egi sl ature possesses the greatest freedom in such
areas ..... "

"The legislature has to reckon with practical difficulties
of adjustnents of conflicting interests. It has to bring to
bear a pragmatic approach to the resolution of these con-
flicts and evolve a fiscal policy it thinks is best suited
to the felt needs. The conplexity of economc matters and
the pragmatic solutions to be found for themdefy and go
beyond' conceptual nental nodels. Social and econom c prob-
| ens of a policy do not accord with preconceived stereotypes
so as to be anmenable to predetern1ned solutions .....

The lack of perfection in alegislative neasure does not
necessarily inmply its unconstitutionality. It is rightly
said that no economc neasure has yet been devised which is
free from all discrimnatory inmpact andthat in such a
conplex arena in which no perfect alternatives exist, the
Court does well not to inpose too rigorous-a standard of
criti-

529

cism under the equal protection clause, reviewing fisca
services. In GK Krishnan v. State of Tami| Nadu this Court
referred to, with approval, the mgjority viewin San Antonio
| ndependent School District v. Rodriguez speaking' through
Justice Stewart:

"No Scheme of taxation, whether the tax is inmposed on
property, income or purchases of goods and services, has yet
been devi sed which is free of all (discrimnatory inpact. In
such a conplex arena in which no perfect alternatives exist,
the Court does well not to inmpose too rigorous a standard of

scrutiny lest all local fiscal schemes become subjects of
criticismunder the Equal Protection clause

and also to the dissent of Marshall, J. who summed up  his
concl usion that:

"In summary, it seens to ne inescapably clear that this

Court has consistently adjusted the care with which it~ will

review State discrimnation in light of the —constitutiona

significance of the interests affected and the invidi ousness
of the particular classification. In the context of economc
interests, we find that discrimnatory State  action is
al nost al ways sustained, for such interests are generally
far renoved from constitutional guarantees. Mreover, "(t)he
extremes to which the court has gone in dreaming up rationa

basis for State regulation in that area may in many in-
stances be ascribed to a healthy revulsion fromthe court’s
earlier excesses in using the Constitution to protect inter-
ests that have nore than enough power to protect thenselves
in the legislative halls."

"The observations of this Court in ITOv. KN Takim Roy
Rynbai nmade in the context of taxation laws are worth re-
cal l'i ng.

(T)he mere fact that a tax falls nore heavily on sone in the
same category, is not by itself a ground to render the |aw
invalid. It is only when within the range of its selection

the |aw operates unequally and cannot be justified on the
basis of a wvalid classification, that there would be a
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violation of Article 14."
(enphasi s suppli ed)
530

In Federation of Hotel and Restaurant Association of
India and others v. Union of India and others, [1989] 178
I TR 97 Venkatachaliah, J., delivering the mgjority opinion
of the Constitution Bench while dealing with a simlar
objection to classification in a taxing statute, held as
under :

"The State, in the exercise of its Governnental power, has,
of necessity, to nake |aws operating differently in relation
to different groups or class of persons to attain certain
ends and nust, therefore, possess the power to distinguish
and classify persons or things. It is also recognised that
no precise or set formula or doctrinaire tests or precise
scientific principles of exclusion or inclusion are to be
applied. The test could only be one of palpable arbitrari-
ness applied inthe context of the felt needs 10 the tines
and soci etal exigencies informed by experience.
Classifications based on differences in the value
of articles or the econonmic superiority of the persons of
i ncidence are well recognised. A reasonable classification
is one which includes all who are simlarly situated and
none who are not. In order 10 ascertai n whether persons are
simlarly placed, one nust | ook beyond the «classification
and to the purposes of the law. "
(enphasi s suppli ed)

Thus, it is clear that the test applicable for striking
down a taxing provision on this-ground is one of '’ palpable
arbitrariness applied in the context of the felt needs of
the tinmes and societal exigencies infornmed by ~experience’
and the «courts should not interfere with the |egislative
wi sdom of meking the classification unless the classifica-
tionis found to be invalid by this test:

In the present case, to assail the constitutional valid-
ity of the inmpugned provisions reliance is placed on a
decision of the Madras High Court in AR Krishna l'yer and
Os. v. State of Madras, [1956] 7 STC 346. However, contrary
view was taken by the A P. High Court of the sane provision
in the Madras CGeneral Sales Tax Act, 1939 in Kadiyala Chan-
drayya v. The State of Andhra Pradesh, [1957] 8 STC 33.
Subba Rao, C J, as his lordship then was, upheld the cl assi-
fication in the Andhra decision on the ground that it was
nmade as a genuine attenpt to adjust the, burden with a fair
and reasonable degree of equality and to harnonise the
doctrine of equality with differences
531
i nherent in the categories of persons assessed. After refer-
ring to the principle of «classification authoritatively
restated by this Court in Budban Chowdhary v. State of
Bi har, [1955] 1 SCR 1045 and quoting the of quoted  passage
fromWIlis on Constitutional Law on this point, Subba Rao,
CJ., as his Lordship then was, proceeded to hold as under
"The object of the Act, as set out in the preanble. is to
provide for the levy of a general tax on the sale of goods
in the State of Andhra. But every taxing |egislation nmakes a
genui ne attenpt to adjust the burden with a fair and reason-
able degree of equality. It also ains to apportion the
burden equitably on different categories of properties or
persons with distinct econom c characteristics. It is inpos-
sible in the nature of things to aimat absolute equality in
the matter of taxation. The State resorts to the principle
of classification in an attenpt to harnonise the doctrine of
equality with differences inherent in the categories of
properties or persons assessed. In the present case, the
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object to provide for the levy of a general tax and to
apportion the burden equitably between different categories
of persons has a reasonable nexus with the «classification
adopted by the legislature. The question can be considered
from the stand-point of the citizen as well as from the
stand-point of the State. Fromthe stand-point of the State,
the classification can be justified on the ground of equita-
bl e apportionnent of the burden and easy realisation of the
tax. Articles of food and drink are nmore in demand than
other articles. Even in the case of the former, there wll
be a larger demand in restaurants, boarding houses and
hotels than in other places |ike way-side shops. There nmay
be snall or big dealers even in such coommodities, who run
hotel s or keep boardi ng houses. The State al so can reasona-
bly recover taxes at higher rates from prosperous dealers
than from inpecuni ous ones. Fromthe stand-point of the
dealer also, there is justification for the varied rates.
The articles sold, the place where the business is carried
on and 't he expectation of |large profits are the characteris-
tics of dealers who are distinct fromdeal ers not covered by
the proviso.

Learned counsel relied upon the decision of the
Madras High Court in Krishna lyer v. The State of Madras,
wherein the | earned Judges took a different view from what
we have taken. After pointing out that three |ines of clas-
532
sification run through the inmpugned provision, the |earned
judges considered only the second classification, nanely,
the distinction between dealers in articles of food and
drinks sold in hotels, boarding houses and restaurants and
other dealers in such articles and held that it was suffi-
cient to deny the validity of the inpugned provision. Wth
great respect we cannot agree. In our view, the characteris-
tics of the dealer covered by the proviso should be | cumul a-
tively considered and, if so | ooked at, the said character-
istics wll afford a reasonable basis of classification
which has a rational nexus with(the object sought to be
achieved. W, therefore, hold that the classification is
rounded on intelligible differentia distinguishing dealers
i ke the assessee and that it has a rational relation to the
obj ect sought to be achieved."
(enphasi s suppli ed)
The vision of Subba Rao, CJ, as his Lordship then was,
portrayed in the Andhra decision nore than three decades
earlier, a forerunner in the field, is fully realised being
consistent with the picture energing fromthe decisions of
this Court already noticed and pronotes the principle of
econom c equality governing fornulation of the country’s
fiscal policy. Wth great respect, we fully concur with the
above view taken by Subba Rao, CJ, as his Lordship then
was, even prior to introduction of the word 'socialist’ in
the Preanble of the Constitution, which further reinforces
its correctness.

The obvi ous reason for making the classification in the
present case is to group together those eating houses alone
wherein costlier cooked food is sold for the purpose of
i mposition of sales tax to raise the needed revenue from
this source. The object apparently is to raise the needed
revenue fromthis source by taxing the sale of cooked food
only to the extent necessary and, therefore, tO confine the
levy only to the costlier food. The predom nant object is to
tax sale of cooked food to the mninmum extent possible,
since it is avital need for sustenance. Those who can
afford the costlier cooked food, being nore affluent, would
find the burden lighter. This object cannot be faulted on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 14

principle and is, indeed, laudable. In addition, the course
adopted has the result of taxing fewer people who are nore
affluent in the society for raising the needed revenue wth
the added advantage of greater administrative convenience
since it involves dealing with fewer eating houses which are
easier to locate. This accords with the principle of pronot-
ing economic equality in the society which rmust, undoubted-
Iy, govern formnulation of the fiscal policy of the State.
533

The trend of the up-to-date decisions of this Court,
already noticed does indicate that a classification made
whereby the tax net covers only the sale of costlier cooked
food in the posh eating houses while exenpting the cooked
food sold in the nodest eating houses at |esser prices,
thereby confining the burden to the nore affluent in the
society, satisfies the requirenments of a valid classifica-
tion. Moreover, the classification so made cannot be termed
as arbitrary, being within the limts upto which the |egis-
lature is given a free hand for making classification in a
taxi ng statute.

It has not been shownthat any eating house simlar to
those grouped together for purpose of taxation has been
excluded fromthe group. The classification nade is to group
together all eating houses wherein costlier cooked food is
sold. It has not been shown that the tariff of cooked food
sold in any of the exenpted eating houses is the same or
hi gher than that of those taxed. The tax is applied equally
to all those within the tax net.

It was urged that eating houses serving cooked food of
the same quality but not recognised with the higher star
status to bring it within the tax net enjoyed ‘an undue
advantage not available to those withinthe tax net. It was
al so urged that recognition of a hotel for confernent of the
star status was made for a different purpose, nanely, prono-
tion of tourismand the other facilities available therein
whi ch have no rel evance to the quality of food served there-
in. Admttedly, such recognitionentails several  /benefits
and seeki ng recognition depends on volition. In our opinion
such an enquiry is unwarranted for the pur pose of
classification in the present context. It is well-known that
the tariff in hotels depends on its star status, it being
hi gher for the higher star hotels. The object being to tax
cooked food sold at a higher tariff, the status of the hote
where it is soldis certainly relevant. The classification
is made in the present case to bring within the tax net
hotels or eating houses of the higher status excluding
therefrom the nore nodest ones. A rational nexus-exists of
this classification with the object for which it is made and
the classification is rounded on intelligible differentia.
This being a rel evant basis of classification related to the
avowed object, the legislature having chosen an'-existing
classification instead of resorting to a fresh nmethod of
classification, it cannot be a ground of invalidity even
assumng there are other better nodes of per m ssi-bl e
classification. That 1is clearly wthin the domain of
| egislative w sdomintrusion into which of judicial review
is unwarranted. There is no material placed before us to
indicate that with reference to the purpose for which the
classification has’ been nade in
534
the present case, there is a grouping together of dissimlar
eating houses or that sinmlar eating houses have been ex-
cluded fromthe class subject to the tax burden.

This discussion clearly shows that the attack to the
constitutional wvalidity of the inpugned provisions in both
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States has no nerit since the classification made is neither
discrimnatory nor arbitrary. W have no hesitation in
rejecting the challenge on the aforesaid grounds on the
material produced. The wit petitions filed in both High
Courts as also in this Court challenging the levy in the
States of Kerala and Tam | Nadu nust fail

Consequently, Civil Appeal Nos 912-20 of 1988 agai nst
the judgnment of the Kerala High Court as well as the con-
nected Civil Wit Petition No. 281 of 1988 challenging the
validity of the inpugned provisions in the Kerala Act are
di smssed while Gvil Appeal Nos. 4460-80 of 1985 agai nst
the Mdras Hi gh Court decision are allowed resulting in
di sm ssal of those wit petitions also. In the circunstances
of the case, the parties shall bear their own costs.
R N. J.
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