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ACT:

Nati onal Security Act, 1980,s. 3--Detenus--Two police
personnel in Security Unit--Ofence commtted u/s 392/34 |
P. C - An isolated crimnal act--Does not disturb ‘public
order’--‘Public Oder’ and ‘law and order’--Distinction
bet ween.

HEADNOTE:

The detenu, in the wit petitions filed by the
petitioners wunder Article 32 of the Constitution, belonged
to the Security Unit of Del hi- Police. While on duty, they
were alleged to have stopped a rickshaw puller who was
carrying some goods to a transport company. They caught hold
of himand started beating himand asked for a receipt for
the goods. Thereafter they renoved the goods from the
ri ckshaw and went away in a T.S.R The aforesaid goods was
recovered from their possession and a case under Section
392/34 1.P.C. was regi stered agai nst them Thereafter they
were arrested and placed under suspension. The court,
however, released themon bail. Wile the case was under
i nvestigation. the Conmi ssioner of Police,~ Delhi detained
them u/s 3(2) of the National Security Act, 1980 on the
ground that the above crimnal activity of the .detenu has
created a sense of insecurity in the mnds of public at
large and is pre-judicial to that maintenance  of public
or der.

It was contended on behalf of the petitionersithat the
said orders are bad in law, since the ground of detention
has no nexus to the'public order’, but purely a natter for
‘law and order’. Counsel for the respondents, on the other
hand argued that though the incident in question was a
sinmpl e case of robbery, since it was commtted by persons to
longing to the disciplined police force, it would of
certainly disturb the public safety inthe Ilife of the
conmunity with a sense of insecurity in their mnds and
therefore the detention orders were justified.

Allowing the wit petitions,

HELD: (1) The orders of detention are quashed. The
detenu Ram Ratan and Hawa Singh are set at liberty
forthwith. [1030F]
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(2) The law of preventive detention is not different to
police personnel. It is the sane lawthat is applied to

police as well as to public. Therefore, this Court cannot
apply a different standard in respect of acts individually
conmitted by any police officer. [1027D

3(i) The subjective satisfaction of the det ai ni ng
authority with respect to the persons sought to be detained
should be based only on the nature of the activities
di scl osed by the grounds of detention. The grounds of
detention rmust have nexus with the purpose for which the
detention is made. [1027E]

3(ii) The inpact on ‘“public order’ and ‘law and order’
depends upon the nature of the act, the place where it 1is
comm tted and notive force behind it. If the act is confined
to an individual w thout directly or indirectly affecting
the tenpo of the life of 'the comunity, it may be matter of
aw and order only. But where the gravity of the act is
ot herwi se and likely to endanger the public tranquility, it
may fall within the orbit of the ‘public order’. Wat mght
be an otherwise sinple ‘law and order’ situation m ght
assume the gravity and mischief of a ‘public-order’ problem
by reason al one of the manner of circunstances in which or
the place at which it is carried-out.  Necessarily, much
depends upon the nature of the act, the place where it s
conmitted and the sinister significance attached to it.
[ 1028C- E]

In the instant case, the offence was conmitted by two
m sgui ded police nmen under the cover of darkness with the
assistance of a menber of the public. It s an isolated
crimnal case with no sinister significance attached to it.
It way certainly suicidal to those two police personnel. But
it seens to that 110 connection whatsoever to disturb the
public order’ having regard to the circunmstances 'of the
case. [1030D E]

Superi ntendent, Central Prison, Fatehgarh v. ram Manohar
Lohia, [1960] 2 SC 821; Ayya Alias Ayub v. The State of U P
JUDGVENT:

Aziz v. The Distt. Magistrate Burdwan & Ors., [1973] ‘2 SCR
646 and Mohd. Dhana Ali Khan v. State of West Benal,. [1975]
Suppl . SC 124 fol |l owed.

&

ORIG NAL JURISDICTION: Wit Petition (crl) Nos. 353 and
491 of 1988.

(Under Article 32 of the Constitution of India).

A.S. Pundir for the Petitioners.
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V.C. Mahajan, Ms. A Katiyar, Dalveer Bhandari-and Ms.
Subhashi ni for the Respondents.

The Judgrment of the Court was delivered by

K. JAGANNATHA SHETTY, J. These two petitions under  Art,
of the Constitution are for issue of a wit of Habeas Corpus
for the release of Ram Ratan and Hawa Si ngh, who have been
detained wunder sec. 3(2) of the National Security Act of
1980.

Ram Ratan was a Head Constable and Hawa Singh was a
Constable in the Security Unit of Delhi Police. Wile on
duty, they were together said to have commtted a cogni zable
O fence under Sec. 392/34 of IPC along with a nenber of the
public. Immediately thereafter they were arrests and placed
on suspension. The Court. however released them on bai
VWiile the case was under investigation the Conmm ssioner of
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Police, Delhi (M. Vijay Karan) thought fit the detam them
under the National Security Act. Accordingly. he nmade them
orders which are inpugned herein. Subsequently. they have
been summarily dismssed from service wunder Article 3
11(ii)(b) of the Constitution.

The principal contention wurged for the petitioners
relates to the oft-repeated question--that the ground of
detention has no nexus to the ‘public order ' but purely a
matter for "law and order".

In order to appreciate the contention urged in this
regard it will be necessary to have regard to the orders of
detention. The orders passed against the two detenu are on
different dates,but are simlar interns and it nmay be
sufficient if we refer to one of the orders. The ground of
detention in each case relates to one incident which has
been stated as foll ows:

That on 22.7.88, one Shri Jasbil Singh S/o Shri |Inder
Singh R'o 5869/3 Anbala City (Haryana) reported that on
21.7.88 he purchased some T.V. parts from Laj pat Rai Market.
After purchase, he |oaded the TV parts on rickshaw and asked
the rickshaw pul |l er Shanker S.o Shri Vasudev Rro Od Lajpat
Rai Market. Near Hanuman Mandir, who was known to him to
take the parts to Patiala Transport near Libra Service
Station G T.K Road. He hinself went  alone to Patiala
Transport and waited for the rickshaw puller. At about 11.00
pm the rickshaw  puller infornmed him that two police
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personnel nanely H C. Ram Ratan and Constablle Hawa Singh
who were previously posted in P.S' Kotwali along wth a

menber of the public Prabhu Dayal who he knew has stopped
his rickshaw near B block, Industrial Area, G T.K Road.
Head Constabl e Ram Ratan caught himand started beating him
and asked for a receipt for the goods. Constable Hawa Singh
and Prabhu Dayal renoved the parts and loaded in a TSR and
went away."

It was al so stated that those T.V. parts were recovered
from the detenu and the case was registered under sec.
392/34 I1PC in which the investigation was progressing.

There then, it was said:

From the above crininal activity of Shri Ram Ratan it is
clear that he, being a Police Oficer and bound to provide
security and safety to the public, has hinself conmtted a
hei nous offence which has created a sense of insecurity in
the mnds of public at large and is pre-judicial” to the
mai nt enance of public order.

Keeping in view the above crimnal activity of the said
Head Constable Ram Ratan, it has been felt necessary to
detain himu/s 3(2) of the National Security Act, 1981 so
t hat his such activity which is prejudicial to the
mai nt enance ot public order could be stopped.

XXX XXX. XXX XXX
Sd/ - (Vijay Karan)
COWM SSI ONER OF PCQLI CE: 'Del h

As is obvious fromthe order, the Conmm ssioner —was
satisfied with the need to detain the person, firstly
because, the person being a police officer was bound to
provi de security and safety to the public and secondly, the
of fence committed was "hei nous" which has created a sense of
insecurity in the mnds of the public at |arge.

The same was highlighted before us by Shri Mhajan
| earned counsel for the respondents justifying the detention
orders. The Counsel argued that though the incident in
guestion was a sinple case of robbery, since it was
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conmitted by persons belonging to the disciplined police
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force, it would certainly disturb the public safety in the
life of the community with a sense of Insecurity in their
m nds.

It is true that the detenu belonged to the police force
in the national capital. Public ook for the police for
safety. Society regards themas their guardian for its
protection. Society needs a properly trained and well
di sciplined police force whomit can trust in all respects.
They are the real frontline of our defence against viol ence.
They have to maintain | aw and order. They have to safeguard
our freedonms and liberty. They have to prevent crinme and
when crime is committed, they have to detect it and bring
the accused to justice. They nust be available at all hours.
They are always expected to act and indeed nust act
properly. it is reprehensible if they thenselves indulge in
crimnal activities.

W are not, as-we cannot, be unmi ndful of the danger to
liberties of people  when guardians of |aw and or der
thenselves indulge in wundesirable acts. But the I|aw of
preventive ~detention is not different to police personnel
It is the same law that we apply to police as well as to
public. We cannot, therefore, apply a different standard in
respect of acts individually commtted by any police
officer. The subjective satisfaction of the det ai ni ng
authority wth respect to the person sought to be detained
should be based only on the nature of < the activities
di scl osed by the grounds of detention. The grounds of
detention nust have nexus with the purpose for which the
detention is made.

The question in. this caseis whether the crinme in
guestion has any inpact on ‘public order as such. Courts
have strived to give to this concept a narrower construction
than what the literal words Suggest. I'n the Superintendent,
Central Prison, Fatehgarh v. Ram -Manohar Lohia [1960] SCR
321 Subba Rao, J., as he then was, observed (at 833):

"But in India under Art. 19(2) this wde concept of
public order is split up under different heads. It enables
the inposition of reasonable restrictions on the exercise of
the right to freedom of speech and expression in the
interests of the security of the State, friendly relations
will foreign States, public order, decency or norality. _or
in relation to contenpt of court, defamation or incitenent
to an offence. Al the grounds nentioned therein can be
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brought under the general head public order"” in its  nost
conpr ehensi ve sense. But the juxtaposition of the different
grounds indicates that, though sometines they tend to
overlap, they nust be ordinarily intended to exclude . each
other. "Public order is therefore sonething  which is
demar cat ed from the others. In that limted sense,
particularly in view of the history of the anendnent, it can
be postulated that ‘public order is synonynmous with ' public
peace, safety and tranquility."

The inpact on public order” and | aw and order" depends
upon the nature of the act, the place where it is comitted
and notive force behind it. If the act is confined to an
i ndividual without directly or indirectly affecting the
tempo of the life of the community, it may be a natter of
law and order only. But where the gravity of the act is

otherwi se and likely to endanger the public tranquility, it
may fall wthin the orbit of the public order. This is
precisely the distinguishing feature between the t wo
concepts. Sonetines as observed by Venkatachaliah, J. in

Ayya Alias Ayub v. The State of U P. & Anr. Judgnent today
1988 Vol. 4 p. 489 (at 496): ‘what might be an otherw se
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sinmple | aw and order situation mght assume the gravity and
m schief of a public-order problemby reason alone of the
manner or circumstances in which or the place at which it is
carried-out. Necessarily, much depends upon the nature of
the act the place where it is conmitted and the sinister
significance attached to it.

As for exanple dare devil repeated crimnal acts. open
shoot out throwi ng bonmb at public places. commtting serious
of f ences in public transept, armed persons going on
plundering public properties of terrorising people nay
create a sense of insecurity in the public mnd and may have
an inpact on public order. Even certain nmurder committed by
persons in lonely places with the definite object of
pronmoting the cause of the party to which they belong nay
al so affect the maintenance of public order .

In Abdul Aziz v. The Dist. Mgistrate Burdwan & Os.
[1973] 2 SCR 646 this Court has stated so. There two grounds
were furnished to the detenu injustification of the order
of detention. It was stated:

"firstly, that the petitioner and his associates were
nmenbers of an extrenmi st party (CPl-M), that on 16th August
1971, they arnmed thenselves with Ilethal weapons i ke
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firearnms, choppers and daggers with a viewto pronoting the
cause of their party, that they raided the house of one
Durgapada Rudra and nmurdered himand that the aforesaid
incidents created a general sense of insecurity, as result
of which the residents of the locality could not follow
their normal avocations for a considerable period. The
second ground of detention is that on 22nd My, = 1971 the
petitioner and his associates raided the house of Snt.
Kshetrononi  Choudhury and nurdered one Umapada Mallick who
was staring in that house. This incident is also stated to
have created a general sense of ~insecurity anongst the
residents of the locality."

Repelling the connection in that case that the two
incidents referred to above are but sinple cases of nurder
germane to | aw and order but could have no inpact on public
order Chandrachud, J. as he then vas, said (at p. 648):

"A short answer to this contention is that the ~nurders
are stated to have been committed by the petitioner and his
associates wth the definite object of promoting the cause
of the party to which they bel onged. These, therefore, are
not stray or sinple cases of nurder as contended by the
| earned counsel. Such incidents have serious repercussions
not merely on |law and order but On public order.

In Mhd. Dhana Ali khan v. State of West Bengal [1975]
Suppl SCR 124 this Court had an occasion to consider. the
detention of a person under the nmaintenance of Interna
Security Act, 1971 regarding a single instance of theft in a
running train at night. The acts attributed to the detenu in
that case were that on 3.8.1973. between 2110 and 2120 hrs.,
the detenu and his associate being arned wth daggers
boarded a 3rd class compartnent of SL 257 UP train of E
Rai | way Seal dah Division at Gocharan Railway Station. They
put the passengers of the conmpartnent to fear of death and
snatched away a wist watch and a gold necklace from one
Nirmal Chatterjee and his wife in between GCocharan and
Sur aj pur Railway Stations. The they decanped with booty from
the running train at Suryapur Railway Station. It was
contended in that case that the said single incident
referred to have not even casual connection with the
di sturbance of public order. Fazal Ali. while rejecting that
contention said (at 126).

‘From a perusal of this we are unable to accept the
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contention of the petitioner that this ground has no nexus
with the disturbance of public order. It is true that the
ground contains a single incident of theft of valuable
property from some passengers travelling in a running train
and may anount to robbery. But that does not by itself take
the case out of the purviewof the provisions of the
Mai nt enance of Internal Security Act. There are t wo
pertinent facts which energe fromthe grounds which nust be
noted. In the first place the allegation is that the
petitioner had snatched away a wist watch and a gold
neckl ace after putting the passengers of the conpartnent to
fear of death. Secondly, the theft had taken place at night
in a running trainin athird class conpartnent and the
effect of it would be to deter peaceful <citizens from
travelling in trains at night and this would undoubtedly
disturb the even tenpo of the life of the comunity."

We have carefully exam ned the act conplained of in the
present case in thelight of the principles stated above. It
is an isolated crimnal case with no sinister significance
attached to it. The offence was comritted by two m sguided
police nen under the cover of darkness with the assistance
of a nenber of the public: It was certainly suicidal to
those two police ‘personnel. But it seems to have no
connection whatsoever to disturb the ‘public order having
regard to the circunstances of the case

The last contention urged for the petitioners that the
detention would be illegal in view of dismissal of detenu
from service is really without nerit. The subsequent order
of dismissal is not germane to of examine the validity of
the detention.

In the result the rule is nmade absol ute. The orders of
detention inpugned in these cases are quashed. The ' detenu
Ram Rat an and Hawa Singh be set at liberty forthwth,

ML. A Petitions all owed.




