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ACT:

Code of Civil Procedure 1908, Order XL

Recei ver appointed by Court-Property in custody of
receiver-Interference with possession not to be encouraged-
No party can acquire title or right” over property in
possessi on of receiver.

Code of Crimnal Procedure 1973, Section 145

Order passed in proceedi ngs-under this section-Does not
affect title of parties to disputed pren ses-However
reflects factum of possession

Admi nistration of Justice-Social Justice-Courts no
l onger nerely protector of Ilegal rights-Technicalities of
aw and procedure not to be insisted upon-Substantia
justice to be nmeted out to parties-Necessity of.

HEADNOTE

In a suit filed in the Hi gh Court for a declaration and
relief in respect of several properties, the Oficia
Receiver of the High Court was appointed Receiver. On the
request of the parties, the official Receiver, decided to
sell one of the properties with the pernission of the Court.
The price of the property was fixed at Rs. 3.5 | akhs. The
appel l ant offered a sum of Rs. 4 |akhs for purchase of the
property, and by his advocate's letter enclosed a draft for
Rs. 1 |lakh, being 1/4 of the anmpunt. A neeting was held in
the presence of the plaintiff and their counsel, and at the
neeting the offer received fromthe appell ant was consi dered
and it was decided that the offer of Rs. 4 |1akh by bank
draft. The Oficial Receiver accepted the offer of the
appel I ant, communi cated the acceptance and requested the
appel l ant to deposit the bal ance anount.

The O ficial Receiver, thereafter noved the H gh Court
for directions to renpbve respondents 1 to 4 on the ground
that they had trespassed into the property a few nonths
earlier. Respondents 1 to 4 noved an application for being
i mpl eaded in the suit and contended that they were residing
with their famlies under a licence since 1975 and had
constructed pucca huts thereon and that with the know edge
of this continuous possession, the parties to the suit have
filed the suit among thenselves without inpleading them
(respondents 1 to 4).
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The Single Judge rejected the aforesaid contentions of
respondents 1 to 4 and held that though they were prepared
to offer the sum of Rs. 1 |akh nore than the appellant the
property could not be sold to them

The Division Bench, however allowed their appeal
directed respondents 1 to 4 to pay to the Oficial Receiver
a sum of Rs. 1.25 lakhs i mediately and the bal ance of Rs.
3.75 lakhs thereafter and on such paynent ordered sal e of
the disputed property to respondents 1 to 4 and their 34
nom nees on the ground that the Court should do socia
justice and in doing such justice no technicality of |aw
woul d stand in its way.

Di sm ssing the Appeal to this Court,

N

HELD: [ Per Fazal Ali & Sabyasachi  Mukharji, JJ
Maj ority]

I n adm ni stering justice-social or |egal-jurisprudence
has shifted away from finespun technicalities and abstract
rules to recognition of human beings as human bei ngs. The
Di vi sion Bench~ of the H . gh Court “had adopted the above
approach, and no |law i s breached by the view taken by it. It
is inmproper for this~ Court in exercise of the discretion
vested under Art. 136 of the Constitution to interfere with
t hat deci si on.

[ 595- FG 622A- B]

[ Per Fazal Ali, J.]

1. In our 0opi ni on, there  appears to be some
m sappr ehensi on about what actually social justice is. There
isno ritualistic formula or~ any magical charm in the
concept of social justice. Al that it nmeans is that as
between two parties if a deal is made with one party w t hout
serious detrinent to the other, then the Court would | ean in
favour of the weaker section of the society. Social justice
is the recognition of greater good to | arger number w thout
deprivation of accrued legal rights of anybody. If such a
thing can be done then indeed social justice nust prevai
over any technical rule. It is in response to ‘the felt
necessities of tine and situationin order to do greater
good to a larger nunmber even though-it might detract from
some technical rule in favour of a party. Li vi-ng
accommodation is a human problemfor vast mllions in our
country. [595B- D

2. Call it social justice or solving a socioecononc
problemor give it any other name or nonencl ature, the fact
of the matter is that this was the best course in the
ci rcunst ances that could have been adopted by the court.

3. Justice-social, economc and political-is preanble
to our Constitution. Adm nistration of justice can no-longer
be merely protector of Ilegal rights but nust whenever
possi bl e be di spenser of social justice.

[ 595H 596A]

4. The Division Bench of the H gh Court has  done
substantial justice by throwng aboard the technicalities
particularly for the reason that courts frown over a
chanpartous litigation or agreenment even though the sane may
be valid. The Division Bench by its decision got nore
584
nmoney for the owners on the one hand and one the other
sought to rehabilitate the 38 fam lies of the respondent who
had al ready built permanent structures. [597G H

In the instant case, the Division Bench was perfectly
justified in accepting the offer of the respondents because:
(a) the respondents were prepared to pay Rs. 1 |lakh nore
than the appellant and the appellant did not pay the bal ance
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of Rs. 3 lakhs, (b) possession being 9/10th of title, the
respondents being in actual possession would have no
difficulty in becoming the owners, (c) respondents were
pr epar ed to pur chase t he property not wi t hst andi ng
litigation, because if they becane owners no one could
challenge their title or possession. The Single Judge
conpletely ignored two material aspects: (a) that a bul k of
the consideration noney viz. Rs. 3 |lakhs out of Rs. 4 |akhs
was not paid by the appellant, and (b) that an owner al so
has right to inmpose certain conditions, and in exercise of
that, the condition that the purchase would have to buy the
| and subject to the pending litigation was inposed [579CF
5 6A- D]

(Per Varadarajan, J. dissenting)

1. The Division Bench had no right or justification to
alter or nodify the earlier order nade for the sale of the
property which had become final, or to hold that a
subsequent, offer~ made by respondents 1 to 4 to purchase the
property for Rs. 5 |akhs should be accepted nerely because
it appears to be advant ageous ‘to the owners of the
property in the nane of social justice. [612F]

2. The benefit clained on behalf of respondents 1 to 4
whi ch cannot called a right, for there is no correspondi ng
obl i gation-cannot be equated with or even brought anywhere
near the social justice nentioned in the preanble of the
Constitution. [612G

3. Respondents 1 to 4 are trespassers in respect of the
property which is iin'custodia |legis and they are in contenpt
of the Court. They cannot be allowed to continue to be in
contenpt and wurge it as a ground for obtaining the benefit
of the sale of the property in their favour. |f the
appel l ant has not conmplied wth any condition it —may be
ground for the owners and the Oficial -Receiver not to
accept his offer and refuse to sell the property to himand
not for respondents 1 to 4 to raise any objection. The offer
has been accepted rightly or wongly nore than once and
there fore the appellant may have a right to /'sue for
specific performance of the contract on the basi's of that
acceptance by the official Receiver given with the approva
of the parties. The sanme is the position inregard to the
del ay of about a nonth in paying the bal ance of ‘Rs.3 |akhs
by the appellant. [611D F]

In the instant case, the property has been agreed to be
sold by private treaty and the Oficial Receiver has been
authorised to sell the property either by public auction or
by private treaty. The Court does not cone into the picture
in such a case and there is no need for the Court to approve
585
or confirm such sale. The parties who are sui juris nmust be
deened to have known their interest best when they chose to
approve the sale of the property for Rs. 4 lakhs'in favour
of the appellant notw thstanding the fact that respondents 1
to 4 had offered to purchase the property for Rs.5 lakhs.
The appeal has therefore to be allowed. [612E; 613B]

Everest Coal Conpany (P) Ltd v. State of Bihar &
QO hers, [1974] 1 SCR P. 571 at P. 573, Kayjay Industries (P)
Ltd. v. Asnew Druns (P) Ltd & Others, [1974] 3 SCR P. 678,
Ji bon Krishna Mikherjee v. New Bhee bhum Coal Co. Ltd. &
Apr., [1960] 2 SCR P. 198. Tarinikamal Pandit & Others v.
Prafulla Kumar Chatterjee, [1979] 3 SCR P. 340, referred to.
(Per Sabyasachi Mikherji, J)

1. The pendency of the proceedi ngs under Section 145 of
the Code of Crimnal procedure and order, if any, passed
thereon does not in any way affect the title of the parties
to the disputed premises though it reflects the factum of
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possessi on. [616D]

Bhinka and Qhers v. Charan Singh, [1959] Supp. 2
S CR P.798 referred to.

2. Wen the property is in custody of a receiver
appointed by the court, the property is in the custody of
the court and interference wth such possession should not
be encouraged and no party can acquire any title or right by
conmng in or over the property which is in the possession of
the receiver or sanction of the court[618F]

Hal sbury’s Laws of England, 4th Edn., Vol, 39 pages
451, 452 paragraph 890, 891: Kerr On Receivers-16th Edn. pages
121 referred to.

3. The concept to 'social justice is not foreign to
legal justice or social well-being or benefit to the
conmunity rooted in the concept of justice in the 20th
century. The challenge of ~social justice is primarily a
challenge to the society at large nore than to the court
i medi ately. Social justice is one of the aspirations of our
Constitution. But the courts, ~are pledged to admnister
justice as by | aw established.[620F]

In the instant case,  in fornmulating the concept of
justice, however, the inarticulate factor that |arge nunber
of  human bei ngs shoul d not be dislodged from their
possession if it is otherw se possible to do so cannot but
be a factor which/ nust and should influence the m nds of
judges. It is true that the persons who were alleged to be
in possession are with wunclean hands, ~ but they came for
shelter and built \in hutrments. They do not  want to be

rehabilitated at conpetitive ~bargain price. In t he
circunst ances they should not~ be denied rehabilitation on
the ground of their original illegitinacy.

4. The felt necessities of time ~and in this case the
conveni ence of the situation and the need for adjusting the
rights of a larger number of
586
peopl e wi thout deprivation of  any-accrued right of anybody
woul d be justice according to law. Before social justice as
sonething alien to legal justice, is rejected, it should be
renenbered that a neaningful definition of the rule of |aw
nmust be based on the realities of contenporary societies and
the realities and the realities —of the contenporary
soci eties are-men are in acute shortage of [ iving
accommodation-and if they are prepared to bargain and
rehabilitate thensel ves on conpetitive terns, they should be
encour aged and no technical rules should stand in their way.
That would be justice by highways’ and not infiltration 'by
bye-1anes’ . [621H 622B]

JUDGVENT:

ClVIL APPELLATE JURISDICTION:. Civil Appeal No. 5887 of
1983.

Appeal by Special leave fromthe Judgnent and Order
dated the 25.7.1983 of the Calcutta H gh Court in Appeal No.
271 of 1983.

S.S. Ray, S.N Kaker, P.K Millick, R Deb, N P.Aggarwala
and B. P. Singh for the Appellant.

G L. Sanghi, and H K. Puri for Respondent.

Ani|l Dev Singh and Ashok Sil for Respondent No. 5.

The Judgrment of the Court was delivered by

FAZAL ALI. J, This appeal by special |eave against the
judgrment of the Calcutta Hi gh Court discloses an unfortunate
litigation which proves the well-known |egal naxim "delay
defeats justice" and arises out of a WIIl executed by the
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testator which was hotly contested by various riva
claimants resulting in an action which went on nmerrily and
sprightly for alnpst three decades as a result of which in
the back-waters of the long-drawn litigation nost of the
claimants died and their successors were interested not in
the property but in the noney which the property would
being, if sold.

As a result of internecine dispute between the heirs,
an Official Receiver had to be appointed to | ook after the
property and the final end of the drama seens to have begun
when the Receiver, on the request of the parties, decided to
sell the property with the permssion of the court by a
private treaty least the litigation mght draw the |ast drop
of the blood of the property rights of the heirs. Meanwhil e,
sone nore events followed which made the task of the
Recei ver both conpl ex and conplicated as the respondents put
up their claimto possession of the property either as
trespassers or as |licensees fromsome of the heirs.

587

Thus, while the negotiations for the private treaty
were going. on a new upshot in the guise of the respondents’
claimseens to nip in-the bud the attenpt of the owners to
get the property back. During the course of the three
decades, |lot of changes took place in How ah-the popul ation
rose by |eaps and bounds, a nunber of buildings came up and
perhaps it becane next to inpossible for the heirs to occupy
the prenises again. To add to this, came up a new litigation
in the shape of proceedings under s. 145 of the Code of
Crimnal Procedure between the parties.

The heirs having given up-all hopes of getting vacant
possessi on becane "sadder and w ser" to sell the property if
they could get a handsone anpbunt for the sane. A bargain
was, therefore, struck, with the approval of the Receiver,
by which the entire property was agreed to be sold to the
appel lant for a sumof Rs. 4 lakhs, under which he paid Rs.
1 lakh and promsed to pay the remaining anount of Rs. 3
| akhs at an early date. The appellant also expressed his
willingness to take the property under sale subject to the
pending litigation.

The matter, however, did not —end here because the
trespassers junmped into the fray in order to stop or render
the sal e nugatory. Wen the matter cane up before the court,
it, on being satisfied that the sale was fromall points of
viewin the interest of the heirs, affirmed the said sale.
The appel | ant contended that the possessions of the prem ses
by the respondents did not pose any problem because they
being rank trespassers could be evicted summarily by the
Recei ver under the provisions of the Cvil Procedure Code.
But, we think that the matter was not so sinple as'that
because once possession of the prem ses by the respondents
had lasted for a year or nore and proceedi ngs under s. 145
of the Criminal Procedure Code had already started, the | aw
had to take its normal course. So far as the crimnal court
it concerned, the only course which could at best be taken
was to decl are possession of the party who was in possession
two nmonths next before the initiation of the proceedings
under s.145 or of the party who was found to be in
possessi on of the property at the relevant tinmne.

The rel evant portion of s. 145 may be extracted bel ow

"145 Procedure where dispute concerning land or
water is likely to cause breach of peace
588
(4) The Magistrate shall then, without reference
to the nmerits or the clains of any of the clainms of any
of the parties to a right to possess the subject of the
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di spute, peruse the statements so put in, here the
parties, receive all such evidence as may be produced
by them take such further evi dence, if any, as
he thinks necessary, and, if possible, decide whether
any and which of the parties was, at the date of the
order made by hi munder sub-section (1), in possession
of the subject of dispute:

Provided that if it appears to the Magi strate that
any party has been forcibly and wongfully di spossessed
within two nonths next before the date on which the
report of a police officer or other information was
received by the Magistrate, or after that date and
before the date of his order under sub-section (1), he
nmay treat the party so dispossessed as if that party
had been in possession . on the date of his order under
sub-section (1).

(6) If the Magistrate decides that one of the
parties was, or should under the proviso to sub-section
(4) be treated as being, in such possession of the said
subj'ect, he shall issue an order declaring such party
to be entitled to possession thereof wuntil evicted
therefromin due course of law, and forbidding al
di sturbance of such possession until such eviction; and
when he proceeds under the proviso to sub-section (4),
nmay restore 'to possession the party forcibly and
wrongful |l y di spossessed. "

Wth this pri nor di al preface and institutiona
i ntroduction, we now proceed to summaries the facts of the
case, nost of which have been reflected in what we have said
above.

The story of the case begins wth the execution of a
WIl and testament by one Jitendra Kunar Das on May 22, 1952
in favour of some of his near relations,” in respect of
prem ses No. 7, Duffers Lane, Liluah, Howah also sone
prem ses in No. 211, old China Bazar Street, Calcutta. The
suit was instituted for a declaration that the aforesaid
WIIl was void and invalid, hence the | egatees under the WII
had no right, title or interest. The suit went on di nhgdong
fromone stage to another until 1973 when, according'to the
respondents, two of the owners, viz., Snt. Malati Das and
589
Jitendra Kumar Das or at least one of them put them
(respondents) in possession of the Duffers Lane property
under a leave and licence. During the course of their
possessi on the respondents constructed permanent structures
and have been regularly residing there since 1975.

It is alleged that in February 1983, fire broke out in
the factory adjacent to the prem ses in question and fire-
brigade men entered into the prem ses by breaking a portion
of the wall to get access to the pond. It is the case of the
appel l ant that on March 14, 1983, respondent Nos. “1 to 4..
alongwith sone miscreants forcibly entered into the |and.
This, however, is disputed and is the root of controversy in
this case. It appears that the present appellant, who had
not yet becone a purchaser, informed the. O ficial Receiver
that certain persons had entered into the premses in
guestion. On this the Oficial Receiver infornmed the
parties. On 31th May, 1983 the O ficial Received authorised
the appellant to take steps for protection of the property.
It is difficult to appreciate how before a concluded
contract and a conveyance in favour of the appellant, the
Oficial Receiver could have aut horised the pr esent
appel lant to take steps for renmpval of respondents treating
themunilaterally as trespassers Oder was obtai ned on My
24, 1983 froma learned Single Judge of the Hi gh Court
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directing the police to renpve the unauthorised occupants On
June 22, 1983 respondent Nos. 1 to 4 made an application for
being added as parties to the said pending suit for
recalling the order for police help to eject themfromthe
prem ses in dispute.

In the said application four of the respondents, viz,
Pulin Behari Sarkar, Manick Seel, Gope Nath Sarkar and
Sudhanshu Binmal Dey, nentioned the fact that they had cone
to know about the appointnent of the official Receiver from
the police and they had further cone to know about the offer
made by the appellant for the purchase of the prenmises in
di spute. The said applicants (being respondents herein)
all eged that they alongwith their famlies, with the | eave
and licence of one of the co-owners, were residing in the
prem ses since 1975 and had constructed pucca huts and in
spite of the same, the appellant did not informthe Court of
the said fact before obtaining police help against them It
is further alleged that on May 2, 1983 they had cone the
know t hat 't he appell'ant had obtai ned ex parte order fromthe
| ear ned Sub-Divi sional Magistrate (Executive) directing the
Superintendent of Police to restore possession of the
di sputed prem ses, conprising about six bighas of |and, by
arrangi ng police pickets.

590

Thereafter, the said applicants filed an application
before the |earned Sub-Divisional Mgistrate (Executive),
How ah, under s. 145(S) of the Code of Crimninal Procedure
with a prayer to recall the ex parte Order nmentioned
herei nbefore and to call for a report fromthe |ocal police
and others regardi ng possession of the said applicants in
the di sputed prem ses. The Sub-Divisional Mgistrate did not
pass any order but adjourned the said application to 7th My
1983. Though no fornmal order was passed, the said
application was kept on the record. After coming to know
that certain other orders might be passed, the applicants
noved a revision application under the Crimnal Revisiona
Jurisdiction of the High Court and thereafter obtained the
stay of the Order of 26th April 1983, passed by the | earned
Sub Divisional Magistrate. This position is not disputed.
So, the Revision application wunder s. 145 of the Code of
Crimnal Procedure is still pending before the H gh Court.

The | earned Single Judge of the H gh Court did not nake
a deeper probe into the history of the litigation and the
fact that if the respondents were in possession even  as
trespassers and proceedi ngs under s. 145 - were pending and
had not been quashed, they could not have been summarily
ej ected. The | earned Judge further noted t hat t he
respondents had offered to pay Rs. 1 |akh nore for purchase
of the premses in dispute but the |earned Judge was of the
view that the said offer cannot and shoul d not be accepted.

The Division Bench, however, was of the viewthat the
of fer made on behalf of respondents 1 to 4 should be
accepted as there was no concluded contract of sale in
favour of the appellant and hence there was no conpleted
sal e yet. The Division Bench further noted thus:

"On the other hand, we find that 38 fam lies have
been residing in the disputed land. It is submitted by

M. Bhabra that these persons are all trespassers

wi thout any vestige of title. It is, however, the case

of the petitioners that they have been residing in the

di sputed land by making certain structures under the

| eave and licence of two of the owners of the said

prem ses although one of the owners, Snt. Ml ati Das,
who is alleged to have granted the |icence, has denied
granting land of such licence. If the disputed land is
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sold to the respondent No. 2, then 38 fam lies who have

been residing therein would be evicted wth police

help. In
591

our opinion, the Court should do social justice and in

doi ng such justice any technicality of lawwll not

stand in its way. Social justice requires that the

di sputed land should be sold to the petitioners and

others residing on the disputed |land. Mreover, the

petitioners have offered to pay the price of Rs.

5,00,000, that is to say Rs. 1,00,000 nore than the

of fer of the respondent No. 2."

At this stage, it nmay be necessary to notice the terns
and conditions wunder which the owners agreed to sell the
properties to the appellant, which may be extracted thus:

"We further understand that a neeting held by you
it has been decided that an offer should be acconpanied
by a Bank Draft ~on State Bank of India of an anpunt
equi val ent to 25% of the offer.

We hereby nmke an offer for purchase of the above
property for Rs. 4,00,000 (Rupees four lacs) subject to
the Vendors’ making out  a good and marketable little
free from encunbrances on behalf of our client Sr
Sadhuram Bansal of No. 23A, Netaji Subhas Road,
Cal cutta-700 001. "The sale will be conpleted within six
nonths or such further extended tine as nay be agreed
upon in one or nore lots by one or nore sale deeds in
favour of our client or his nominee or nom nees.

W hereby  enclose a draft of State Bank of India
for Rs. 1,00,000 drawn -in-your favour as desired by
you.

After hearing fromyou that our client’s offer had
been accepted, we shall forward to you the agreenent
for sale for your approval."

This offer was made by the appellant on Decenber 20,
1982 and at a neeting convened by the receiver the owners
while generally agreeing with the terns of the said offer,
i nposed sone conditions. For instance, M. Mtra, counse
for some of the objectors while indicating his clients’ view
enphasi sed that the acceptance of the offer would be subject
to the buyers agreeing to purchase the |land wth pending
litigation; the exact sentence may be extracted thus:

"My clients have no objection with regard to the

592

acceptance of the said offer of Ms L.P. ‘Agarwalla &

Co. subject to their «clients agreeing to purchase the

same land with pending litigation in respect of the

said property.”

Simlarly, the counsel for the other owners  also
accepted the offer of the purchaser. After having accepted
the offer, it was decided to circulate a draft agreenent for
sale for finalising approval of the owners.

Bef ore proceeding to another inmportant stage in the
case, it may be nentioned that fromwhat has been extracted
above, the offer of the appellant through their attorney (L
P. Agarwalla & Co.) was not accepted unconditionally but
with certain reservations which on a close scrutiny ran
counter to the stipulation nentioned in the offer of the
purchaser. For instance, while the purchaser insisted that
he would buy the properties subject to the vendor’s making
out a good and narketable title free from encunbrances but
this does not appear to have found favour with one of the
owners because the clients of M. Mtra had clearly
indicated that the offer would be accepted only if the
purchasers were prepared to buy the land with the pending
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litigation.

Thereafter, the natter having been placed before the
court, the receiver inforned L.P. Agarwala & Co. that the
of fer of the purchasers was accepted and the bal ance of Rs.
3 lakhs had to be paid at an wearly date. The Latter
informng L.P. Agarwala & Co. was witten by the receiver on
13.1.83. In the context of the circunstances nentioned
above, the term’'at an early date’ had to be construed
literally so as to nean ’'expeditiously and w thout any
reasonable delay’. It cannot be interpreted to give a |ong
rope to the purchaser to deposit the bal ance of the anpunt
whenever he liked. It would have been better if the receiver
could have fixed a particular date by which the bal ance
amount was to be deposited, failing which the contract would
stand cancell ed. Even so, as a corollary of t he
correspondence between the parties, this condition nust be
read into the letter of the receiver. However, the bal ance
of Rs. ~3 lakhs “was never paiduntil the matter canme up to
this Court. In between, the purchasers approached the
receiver to evict the trespassers sumarily even though by
that time the contract had not passed into the donmain of an
executed contract but was only a executory contract and
conferred no title on the purchasers. It seems to us that
the purchasers were nore concerned  wth taking the
possession and evicting the trespassers because they knew
full well
593
that in view of the proceedings under s. 145, it would have
been difficult for themto get the possession and therefore
reserved the bal ance anpbunt of Rs. 3 l|lakhs until they got
t he possession.

They, however, rose up fromtheir deep slunber only
when, they realised that the respondents had made an
application for being arrayed as parties to the suit by
putting forward their case that ~since they were in
possession of the properties and had al so constructed their
own structures, they could not be evicted summarily because
the matter was sub judice

In order, however, to cut. the mtter -short, the
respondents thenselves made a clear offer to purchase the
properties in question by paying Rs -1 |akh nore than the
appel l ant and prayed to the court that their offer should be
accepted. In fact, there was no bar to the receiver in
accepting a higher offer because the appellant’s offer had
not yet been translated into action or beconme operative as
the purchaser had not yet fulfilled the two conditions,
viz., (1) not making the payment of the balance amount of
Rs. 3 lakhs, and (2) not indicating that they would buy the
properties subject to the pending litigation

It was argued by the appellant that so far as he was
concerned, the contract was conplete and could  not be
superseded even if a higher offer was nmade to the receiver.
Thi s argunent cannot be accepted because the purchasers
havi ng thenselves committed a breach of the contract could
not insist that the contract should be enforced w thout
their having conplied with the conditions agreed to between
the parties. Afterall, this was not a court sale where the
hi ghest bid was made and the amount was deposited that the
sal e becane irrevocabl e.

In these circunstances the Division Bench directed that
Rs. 1.25,000 should be paid by the present respondents 1 to
4 on or before 1st August 1983, which it may be noted has
been paid, and thereafter pay the balance sum of Rs.
3,75,000 by 29th August 1983 which could not be paid because
in the neantime special |eave to appeal was granted by this
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Court and a stay was obtained. The Division Bench further
directed that in case paynents were nmde within the tineg,
the property in question should be conveyed to the persons
named in the said order. It was further directed that in
case respondents 1 to 4 conmitted default in paying the
purchase price wthin the stipulated tine, the said order
woul d stand vacat ed

594

and the order of the Learned Single Judge would stand
confirmed, i.e., the sale would be made in favour of the
appel | ant .

Com ng back to the facts, the respondents claimned
before the learned trial « Judge for Investigation of their
right to be in possession of the disputed prenises by virtue
of the leave or |licence granted by one or two of the co-
owners. The investigation-of that point on evidence did not
take place thoughthere  are passing observations in the
decision of the'learned Single Judge that Snt. Ml ati Das
and Jitendra ~Kumar-Das had no title or interest to create
any licence in their favour and that one of themfurther
deni ed having given any such licence. It has to be borne in
m nd that there has been no i nvestigation of t he
respondents’ right to be in the prem ses; even a trespasser
cannot be thrown out of his occupation or possession except,
by due process of Jlaw The owners appeared in these
proceedi ngs and supported the appellant. In fact, in the
affidavit filed on behalf of the Receiver it has been nmade
clear that they leave the matter to this Hon' ble Court.

The appellant’s rights which have not yet crystallised
woul d not be hanpered. Court’s dom nion over the property is
still there. The official Receiver is after all an agent of
the Court as has been held by this Court in a nunber of
cases.

In the case of Everest Coal Conpany (P) Ltd. v. State
of Bihar & Ors., this Court reiterated that when a court
pl aced a Receiver in possession of property, the property
cane under the custody of the court, the Receiver being
nerely an officer or agent of the court.

In Kayjay |ndustries (P) Ltd. v. Asnew Druns.(P) Ltd. &
Os. this Court reiterated the court’s obligation to
exercise discretion to make out a fair sale out of a
bar gai n.

In Tarinl kanmal Pandit & Os. . Praful |~ Kumar
Chatterjee (dead) by Lrs this Court reiterated (at p. 353)
that the receiver was appointed under order 40 Rule 1l and a
property could be sold by the receiver on the direction of
the Court even by private negotiations.

595

If, in these circunstances the court directs that on
paynment of a higher sumof noney for the benefit  of the
owner, and w thout any breach of any legal right of the
i ntendi ng purchaser, the property can be conveyed to persons
in occupation wth |large nunber of famlies, the Court acts
properly and with social well being in mnd

S. S. Ray, appearing for the appellant, submtted
that the entire question was a |egal issue and there was no
warrant for the |learned Judges of the High Court to have
i mported the doctrine of social justice. In our opinion
there appears to be some mi sapprehensi on about what actually
social justice is. There is no ritualistic formula or any
magi cal charm in the concept of social justice. Al that it
neans is that as between two parties if a deal is made with
one party w thout serious detrinent to the other, then the
Court would lean in favour of the weaker section of the
society, Social justice is the recognition of greater good
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to larger nunber wi thout deprivation of accrued |egal rights
of anybody. |If such a thing can be done then indeed socia
justice must prevail over any technical rule. It is in
response to the felt necessities of tine and situation in
order to do greater good to a |larger nunber even though it
m ght detract fromsone technical rule in favour of a party.
Li ving accommpdation is a human problemfor vast mllions in
our country. The owners, in this case, are getting legally
Rs. 1 | akh nore.

We nust renenber that in admnistering justice-socia
or legal jurisprudence has shifted away from finespun
technicalities and abstract rules to recognition of human
bei ng as human bei ngs and as hunan needs and if these can be
fulfilled without deprivation of existing legal rights of
any party concerned, courts  nust lean towards that and if
the Division Bench of the High Court, in the facts and
ci rcunst ances of the case, has leaned towards that, it is
i mproper for this Court in exercise of the discretion vested
under Art., 136 of the Constitution to interfere with that
decision.. W would do well to renenber that justice-social
econom ¢ and political-is preamble  to our Constitution
Admi ni stration of justice can no |onger be nerely protector
of legal rights but ~nust whenever possible be dispenser of
soci al justice.

Call it social justice or solving a socio-economc
problemor give it any other name or nonencl ature, the fact
of the matter is that this was the best -course in the
ci rcunst ances that could have
596
been adopted by the court. Unfortunately, the Single Judge
conpletely ignored the follow ng inmportant facts which have
been indicated by ne earlier:-

(1) that a bulk of the consideration noney, viz.; Rs. 3
Lakhs out of Rs. 4 Lakhs, was not paid by the appellant
even until the tinme when the | earned Single Judge had
passed the order nor was it paid even when the nmatter
was in the H gh Court, and
(2) the learned Single Judge overlooked the fact that
an owner also has a right to inpose certain conditions
and in exercise of that he had inposed the condition
that the purchaser would have to buy the |l and subject
to the pending litigation whereas in the offer nade by
the purchaser he had placed the onus on the owners to
give hima good nmarketable title free fromlitigation

Thus, there was a clear-cut contradiction on this point
whi ch does not appear to have been noticed by the Single
Judge and perhaps not even by the owners because they were
concerned nore in getting the noney as early as possible.
The Division Bench, therefore, accepted the offer of the
respondents and passed the follow ng order

"In the circunmstances, we vacate the ‘said two
orders of the |earned Judge dated May 24, 1983 and My
26, 1983 and set aside the inpugned order dated July
18, 1983 and direct as foll ows;

1. The petitioners shall pay sum of Rs. 1,
25,000/ -to the official Receiver on or before August 1,
1983 and thereafter pay the bal ance sumof Rs. 3, 75000
by August 29, 1983 to the official Receiver.

2. If the aforesaid sums are paid within the dates
mentioned above, the official Receiver shall sell the
land of the disputed prenises No. 7, Duffers Lane,
Li |l uah, How ah to the petitioners and to their
foll owi ng nomi nees who have been residing in the said
prem ses.."

At page 90 in 'The Dictionary of Essential Quotations’
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com
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piled by Kevin Goldstein-Jackson, John Stuart MII aptly
observes thus:

"...the sole end for which manki nd are warranted,
individually or collectively, in interfering with the
liberty of action of any of their nunber, is self-
protection. That the only purpose for which power can
be rightfully exercised over any nenber of a civilised
conmunity, against his will, is to prevent harm to
others. H's own good, either physical or noral, is not
a sufficient warrant."

Striking, therefore, a just bal ance between the clainms
put forward by the appellant and the respondents, we are
convinced that the Division. Bench of the H gh Court was
perfectly justified in _—accepting the offer of t he
respondents for the follow ng reasons:

(1) that the respondents were prepared to pay nuch
hi gher anount than the appellant (i.e. Rs. 1 Lakh nore)
even at the very behest; the appellant did not pay the
bal ance of Rs. 3 |akhs, which was a substantial part of
the consideration, at the earliest nonent as stipul ated
in the agreenent but deposited the anpbunt only when the
case cane up before this Court,

(2) that possession being 9/10th of title and the

respondents being in actual possession of the property

woul d have had no difficulty at _all in becom ng the
owners wi thout any further litigation.

(3) that the respondents were prepared to purchase the

property notw thstandi ng the Ilitigation obvi ously

because if they had becone the owners, no one could
have challenged their title or possession

In such a situation, therefore, in _our opinion, the
Division Bench of the H gh Court has done substantia
justice throwing aboard the technicalities particularly for
the reason that courts frown over a chanpartus litigation or
agreenment even though the sane may be valid. Thus, by its
deci sion the Division Bench got nore noney for the owners on
the one hand and on the other sought to rehabilitate the 38
famlies of the respondent who had already built permanent
structures.
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For the reasons given above, we find ourselves in
conpl ete agreenent with the judgnent of the Division Bench
of the H gh Court which we hereby affirm with the
observations that since the dates nentioned in the Division
Bench’s order have already passed, we nodify the said order
to this extent that as the respondents have already paid a
sumof Rs. 1.25 lakh to the official Re eiver they shall pay
himthe balance of Rs. 3.75 |akhs by August 15, 1984 and
shall also insert a condition that they would be“being the

properties notwithstanding the pending litigation, failing
whi ch the appeal shall stand allowed and the order of the
Singl e Judge stand restored. 1In the circunstances of the

case, we nmake no order as to costs.

VARADARAJAN, J. This appeal by special leave is
directed against the order of a Division Bench of the
Cal cutta High Court dated 25.7.1983 nade in an application
of respondents 1 to 4 for the issue of an interimorder
pendi ng consi deration of the appeal filed against the order
of a |l earned Single Judge of that H gh Court dated 18.7.1983
di smssing their application for bei ng i npl eaded as
defendants in Suit No. 2024 of 1952 on the file of that Hi gh
Court as also in the application of the official Receiver,
Calcutta High Court affirmed by one Ashok Kumar Rai on 20
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5.1983 and for staying and setting aside that Court’s
earlier orders dated 24.5.1983 and 26.5. 1983.

Suit No. 2024 of 1952 was filed in the Calcutta H gh
Court on 28 5 1952 by one Prasad Nath Das, husband of Mal ati
Das and father of the then mnors Prabir, Kumar Das and
Pradeep Kumar Das, for declaration and other reliefs in
respect of certain properties including No. 7, Duffer’s
Lane, Howrah, hereinafter referred to as the ’disputed
property’ against certain persons including one Jitendra
Kummar Das who is the second defendant in that Suit. The
official Receiver of the Hgh Court was appointed as
Receiver in that suit on 11.8.1953 in respect of certain
properties including the disputed property and he took
possession of the disputed property on 13 8.1953. An
application was nmade i n-August 1982 for sale of the disputed
property and distributionof  the sale proceeds ampngst the
parties entitled thereto. On 11.10.1982 C. K. Banerjee, J,
passed an order -in that application for sale of the disputed
property i'n these terns:

“I'n that view of the matter there will be an order
for sale in terns of prayer (a). In the event the
properties are
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sold by private treaty the official Receiver will cal

a neeting of 'the parties and obtain their approval to

such sale by private treaty. The provisional allottees

or any other party to the suit would  be entitled to
bring i ntendi ng purchasers for the said property. There
will also be an order in terms of prayer(b). In the
event the properties are sold the petitioner Ajit Kumar

Das would be paid a sum of Rs. 10000 out of the sale

proceeds subject to adjustnent against hi's share in the

estate. The rest of the sale proceeds would be invested
by the official Receiver in short termfixed deposit in

a nationalised bank for a period not exceeding one year

and to be renewed fromyear to year until  further

orders of Court."

It has to be stated that the learned Single Judge fixed
an upset price of Rs 3,50,000 for the disputed property in
that order and there is no dispute about it. The appel |l ant
Sadhu Ram Bansal offered a sum of Rs. 4,00,000 for the
property to the Receiver by his advocate's letter dated
20.12.1982 enclosing a draft for Rs. 1,00,000 being one
fourth of the ampbunt and saying that the offer is subject to
the vendors nmeking out a good and narketable title free from
encunbrances and that the sale will be completed within 6
nmont hs or such other tine as may be agreed upon in favour of
the appellant or his nom nees. Thereinafter, ‘a neeting was
hel d before the official Receiver on 12.1.1983 in presence
of Prabir Kumar Das and Pradeep Kumar Das and their Counse
as also Jitendra Kunar Das and others. That neeting was
convened in terms of a motion of a meeting dated 23.12.1982
for deciding upon the steps to be taken regarding the
intending offers for the sale of the disputed property. In
that neeting all the three offers received by the Oficia
Recei ver were pl aced before the parties for their
consideration and it was decided that the offer of Rs.
4,00, 000 nade on behalf of the appellant should be accepted
in view of the paynent of Rs. 1,00,000 by bank draft. The
official Receiver thereupon accepted the offer of the
appel l ant and communi cated the acceptance by his letter
dated 13.1.1983 and requested the appellant to deposit the
bal ance of Rs. 3,00,000 at an early date, In view of Court’s
order dated 1.8.1983 another neeting was convened before the
of ficial Receiver on 9.8.1983 and the parties to suit agreed
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inthat neeting to sell the disputed property to the
appellant for Rs 4,00,000 in view of his prior paynent of
Rs. 1,00,000 by bank draft and sending the balance of Rs.
3,00,000 to the official Receiver on 8.8.1983 Subsequently
on the application of the officia
600
Receiver, P. Banerjee, J. of the Calcutta H gh Court passed
an order dated 24 5.1983 directing the police to renove
respondents 1 to 4 fromthe disputed property and put the
of ficial Receiver in possession thereof on the allegation of
the official Receiver that they had trespassed into the
property a few nmonths earlier. That order was nodified on
26.5.1983 as regards the designation of the Deputy I|nspector
General of Police to whomalso the earlier letter dated
24.5.1983 was directed. On 22.6.1983 respondents 1 to 4
namely, Pulin Behari Sarkar, Manik Seal, Gopinath Sarkar and
Sudhansu Binal Dey nmoved the Calcutta H gh Court for being
i mpl eaded as defendants in Suit No. 2024 of 1952 (wongly
nmentioned in that application as Suit No. 2024 of 1982) as
well as .in the application of the official Receiver affirnmed
by one Ashok Kumar Rai on 20.5.1983 and for staying and
setting aside the said orders dated 24.5.1983 and 26.5 1983
as stated above. In -that application respondents 1 to 4
alleged that they came to know fromthe police about the
orders dated 24.5.1983 and 26.5.1983 on 18.6.1983, that Suit
No. 2024 of 1982 (mistake for Suit No. 2024 of 1952) had
been filed by Prasad Nath Das on 28.5.1982 (nistake for
28.5.1952), that the official Receiver had been appointed on
11.8.1982 (mistake for 11.8.1952), that the Court has
granted |l eave to the official Receiver to sell the property
either by public auction or by private treaty subject to a
reserve price of Rs 3,50,000 and that the “offer " of Rs.
4,00,000 nade by the appellant has been accepted and one-
fourth of the anpbunt has already been paid to the officia
Recei ver Respondents 1 to 4 further, stated in| that
application that they are residing on the disputed property
with their famlies under a licence since 1975 and have
constructed pucca huts thereon and that w th know edge of
their continuous possession of the property as |icencees
since 1975 the parties to the suit have filed the suit anong
thensel ves wi thout inpleading them (respondents-1 to 4) as
parties know ng fully well that they —would not get
possession of the sane if they filed the suit agai nst them
This application of respondents 1 to 4 was opposed by
the appellant through a counter-affidavit-of his son Sajan

Kumar Bansal. It was stated in that counter-affidavit inter
alia that in the application filed for grant of |eave to the
official Receiver to sell the disputed property it was
alleged that it was under the wunauthorised and illega

occupation of one Kanal Hosiery claining to be tenant of the
property on a rent of Rs. 100/-per nonth for a long tine and
that no rent has been paid to or collected by the officia

Receiver in the last 20 years. It was also stated in that
counter-affidavit that in
601

the draft agreement for sale it is stated there is
l[itigation for the last 20 years between the officia

Recei ver on the one hand and Kamal Hosiery on the other and
that Second Appeal No 1267 of 1982 filed by Kamal Hosiery
against the official Receiver was pending in the Calcutta
Hi gh Court. Denying that there was any such licence as
clainmed by respondents 1 to 4 it was stated in that counter-
affidavit that in the proceedi ngs taken by respondents 1 to
4 under s. 145 of the Code of Criminal Procedure in the
Court of the Sub-Divisional Executive Magistrate, Sadar
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Howr ah respondents 1 to 4 clainmed to have been in possession
of the disputed property for the Ilast 15 years which will
take us to 1968 and not 1975 It is that application of
respondents 1 to 4 for being inpleaded as parties to Suit
No. 2024 of 1952 and for staying and setting aside the High
Court’s orders dated 24.5.1983 which canme up before Mnjula
Bose, J Three points were urged before that |earned Judge.

The first point urged before the | earned Judge was the
al l eged deliberate omission of the parries to Suit No. 2024
of 1952 to inplead respondents 1 to 4 as parties with the
object of getting a receiver appointed and having the
property sold behind their back. The | earned Judge rejected
that contention of respondents 1 to 4 in these terns:

"I accept the contentions of the | earned Advocate
for the purchaser Sadhu Ram Bansal as also the
contentions of the Learned Advocate for the |earned
of ficial Receiver that deliberate ms-statenments have
been nade in the petitionwith a viewto inpress upon
the Court” that the suit was filed wthout inpleading
the petitioners (respondents 1 to 4) as parties so that
possession could be obtained and an or der of
appoi nt nent of Receiver and |leave to sell the property
could be obtained behind the back of the petitioners
(respondents 1 to 4). It is significant that the
proceedi ngs were ~instituted in 1952 (Suit No. 2024 of
1952) and the official Receiver was appointed as
Receiver as far back as in 1953.  Since that date the
suit property is in the possession of the officia
Receiver as officer of the Court. The petitioners
(respondents 1 to 4) claimto be in possession since
1975 with the leave of one Malati Das and Jitendra
Kumar Das. It is significant that the said Ml ati Das
was brought on record only in the year 1977 after the
death of her husband and in- any event no |eave or
i cence could have been granted by either Ml ati Das or
Jitendra Kumar Das when the
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Oficial Receiver was in possession of ‘the suit
prem ses. On 21.6.1983 Ml ati Das appeared in Court and
deni ed giving any | eave to any of the parties to renmain
in possession of the suit premses. Falsity of the
petitioners’ case is thus prinma facie apparent and it
appears that they have no locus standi to intervene in
this proceeding and seek any order to be -added  as
party-defendants to the suit and/ or any ot her
proceedi ng i n connection therewith."
The second point urged before the | earned Single Judge
was as regards the validity of the orders dated 24.5.1983
and 26.5.1983 nmde for delivery of possession of the
property to the official Receiver with police aid and
wi thout notice to respondents 1 to 4. It was ‘contended
before the |learned Single Judge on behalf of respondents 1
to 4 that those orders made behind the back of respondents 1
to 4 who would be affected thereby are invalid in | aw and
shoul d, therefore, be set aside The |earned Judge rejected
that contention in these terns:

"I n any event the decision reported in A l.R 1957
Cal cutta 252 is an authority for the proposition that
the Court has unfettered discretion and anple power to
do justice The Court is also fortified in its view by
the decision in Hra Lal Patni v. Mokaram Sethiya,
reported in A l.R 1962 SC 21 where the Court viewed
that under order 40 Rule 1 the Court nay renove any
person who interferes or interneddles with the
Racei ver’s possessi on. In ny view different
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considerations apply in cases where property in the
possession of Court through its officers are sought to
be the Receiver of the Court is sought to be interfered
with, and the cases cited are distinguishable. To ny
mnd the orders passed on the 24th and 26th My, 1983
are orders passed by the Court in the course of the
adm nistration of the estate through the agency of the
Receiver and the said orders were passed at the
i nstances of the Receiver in the circunstances stated
inthe affidavit affirned by Ashoke Roy on 4th July,
1953 It is apparent from paragraph 5 (vii) that certain
persons had entered the premses on the 14th March
1983, requiring the official Receiver to take steps
with the police authorities and it appears that his
letters went unheeded requiring an application to be
made for seeking direction upon the police authorities
to renobve the squatters -and thereby assistance sought
inthe administration
603
of .the estate by the Receiver. The case reported in
A l.R 1962 SC 21 Hira Lal Patni- v. Mokaram Sethiya is
an authority in support of this proposition. The order
for police helpthus ~obtained cannot be said to have
been obtained “inproperly or by suppression of any
fact."
The third point urged by respondent 1 to 4 before the
| earned Single Judge was that they were prepared to offer a
sumof Rs. 1,00,000 nore than the anount offered by the
appel l ant and that the property should be ordered to be sold
to them The | earned Single Judge rejected that contention
in these terns:

"The third point ... has no nerit and is not
required to be considered i nasmuch as the Court by its
order dated 11th October, 1982 -directed that the
official Receiver wll sell” the property by public
auction or private treaty to-the highest offerer or
of fers subject to a reserve price of Rs. 3,50,000 and
had directed that in the event the property i's sold by
private treaty the official  Receiver would call a
neeting of the parties and obtain approval for such
sale. It appears fromthe records of the mnutes of the
Receiver’s neeting held on 12.1.1983 that in- the
presence of parties each one of them supported the sale
to Ms L. P. Aggarwal’s client, nanmely, Sadhu ~Ram
Bansal and as such the official Receiver accepted the
offer of the said Sadhu Ram Bansal, after the parties
considered the price offered to be adequate. The case
reported in A Il.R 1970 SC 2037 is an authority in
support of the proposition that once a Court conmes'to a
conclusion that the price offered is adequate no
subsequent hi gher offer can constitute a valid ground
for refusing confirmation. To ny mind although the
transaction in suit does not require to be confirnmed as
the official Receiver was invested with the direction
given on 11th Cctober, 1982 the said decision with the
approval of the parties cannot now be re-opened and/or
reagitated. "

For the above reasons the learned Single Judge
di smssed the petition of respondents 1 to 4 wth costs.
Agai nst that order respondents 1 to 4 filed an appeal before
the Division Bench. In that appeal respondents 1 to 4 nmde
an application for an interimorder, and it canme up for
consi deration before the Division Bench consisting M M
Dutt and C K Banerjee, JJ. After setting out sone facts
leading to the application filled by respondents 1 to 4 for
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bei ng
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added as parties to Suit No. 2024 of 1952 as well as in the
application of the official Receiver and for staying and
setting aside the High Court’s orders dated 24.5.1983 and
26.5.1983 referred to above, what M M Dutt, J. who spoke
for the Bench has stated in the order inpugned in this
appeal is this:

"At the hearing of this application M. Som Nath
Chatterjee, learned Counsel appearing on behalf of the
petitioners has offered to purchase the disputed |and
at a sumof Rs. 5,00,000. It has also been offered by
himthat the petitioners would deposit in Court a sum
of Rs. 1,25,000 being the 25 per cent of the sale price
within a week and~ pay the bal ance sumof Rs. 3,75, 000
within a nonth thereafter.

The application has been vehenently opposed by the
respondent No. 2. the purchaser. M. A C  Bhabra
| ear ned Counsel” appearing for respondent No 2 subnits
that as parties thenselves have agreed to sell the
di sputed land to the respondent No 2 this Court has no
jurisdiction to override the said agreement and direct
the sale of the disputed land to the petitioners. In
our opinion this contention is wthout substance The
sal e has not yet  been conpleted. As stated already
respondent No. /2 paid a sum of Rs. 1,00,000 being 25
per cent of the sale price sonme tinmein January 1983
and since then respondent No. 2 has not paid the
bal ance sum of the sale price. |If the sale had been
conpl eted their “is no question of any offer being nade
by the petitioners for the sale of the disputed land to
them Moreover, the sale wll ~be subject to the
approval of the Court. As the sale has not yet been
conpleted there is no scope for _the approval of the
sal e.

On the other hand, we find that 38 famlies have
been residing in the disputed land. It is submitted by
M. Bhabra that those persons are all trespassers
wi thout any vestige of title. It is, however, the case
of the petitioners that they have been residing in the
di sputed land by meking certain structures under. the
| eave and licence of two of the owners of the -said
prem ses although one of the owners, Sm. Ml ati Das
who is alleged to have granted the licence, has denied
granting of such licence. If the disputed land is sold
to respondent No. 2 then 38 families who have been
resi-
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ding thereon would be evicted with police help. 1n our
opi nion the Court should do social justice and in doing
such justice no technicality of lawwll stand inits
way. Social justice requires that the disputed I|and
shoul d be sold to the petitioners and other residing on
the disputed |and. Moreover, the petitioners have
offered to pay a price of Rs. 5,00,000 that is to say

Rs 1, 00,000 nore than the offer of the respondent No 2.

In the circunstances, we vacate the said two orders of

the | earned Judge dated 24.5.1983 and 26.5.1983 and set

asi de the inmpugned order dated July 18, 1983."

The | earned Judges directed respondents 1 to 4 to pay
to the official Receiver a sumof Rs. 1,25,000 on or before
1.8.1984 and the balance of Rs 3,75,000 by 29.8.1983 and
ordered that on such paynent the official Receiver shal
sell the disputed property to respondents 1 to 4 and their
34 nom nees nmentioned in the inmpugned order wthout any
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ot her descriptive particulars and have observed that in the
event of default in paynent of the sumof Rs. 5,00,000 as
aforesaid their order will stand vacated and the |earned
Singl e Judge’s order dated 18.7.1983 shall stand confirmned.

Thus it is seen that the | earned Judges of the Division
Bench have set aside the inpugned order of the |earned
Single Judge dated 18.7.1983 and directed the sale of the
di sputed property to respondents 1 to 4 and their 34
nom nees subject to the condition that respondents 1 to 4
deposit a sumof Rs. 1,25,000 by 1.8.1983 and the bal ance of
Rs 3,75,000 by 29.8. 1983 towards the sale price of Rs.
5,00, 000 offered by respondents 1 to 4 mainly on the ground
of social justice and incidentally having regard to the fact
that sale has not vyet been approved by the Court without
however deciding the question whether approval of the Court
to conplete the sale of the disputed property by the
official Receiver to the appellant by private treaty subject
to the ~approval of the parties which has been given on
12.1.1983 and - 9.8.1983, as stated above, is necessary or
not. They have at the sane tine observed in their inpugned
order that the order dated 18.7.1983 of the |earned Single
Judge will stand confirmed if respondents 1 to 4 fail to
deposit the sumof Rs. 1,25,000 by 1.8.1983 and the bal ance
of Rs. 3.75,000 by 29.8.1983. The |earned Judges of the
Di vi sion Bench have thus left in tact the order dated
18.7.1983 of the learned Single Judge in the event of
respondents 1 to 4 not taking advantage of ‘the opportunity
given to themin the name of social justice to purchase the
di sputed property for
606
Rs. 5,00,000 by paying that anmbunt 1in two instalnents as
af oresai d Hence this appeal by special leave.

Wth respect to the |earned Judges of the Division
Bench of the High Court | amat a loss to understand how
their order which virtually disposes of the appeal filed by
respondents 1 to 4 against the order of the | earned Single
Judge dated 18.7.1983 declining to add themas parties to
Suit No 2024 of 1952 as well as in the application noved by
the official Receiver in May 1983 and to stay and set aside
the orders dated 24.5.1983 and 26.5.1983 and directs the
sale of the disputed property to respondents 1-to 4 and
their 34 nomnees on paynent of the sumof Rs 5,00,000 in
two instal ments as nmentioned above could be made in an
application which has been filed by respondents 1to 4 for
only an interimorder pending disposal of the nain appea
filed against the order of the |earned Single Judge dated
18.7.1983. | also fail to see what remmins to be done by the
| earned Judges of the Division Bench in the main appea
filed by respondents 1 to 4 against the learned Single
Judge’s order dated 18.7.1983 after the |earned Judges of
the Division Bench have passed the order inpugned in this
appeal before this Court. That appeal before the '|earned
Judges of the Division Bench has now becone totally
redundant and unnecessary, for what respondents 1 to 4
want ed has been ordered in their favour viz, setting aside
the orders dated 24.5.1983 and 26.5.1983 which is one of the
prayers in the application mnade before the |earned Single
Judge and the sale of the property in their favour and in
favour of their nom nees for Rs. 5,00,000 subject to paynent
of that ampunt in tw instalnments within the tine nentioned
above, a relief which was not even prayed for by themin
their application before the learned Single Judge but
granted even before they had been inpleaded as parties in
the suit or in the application filed by the officia
Receiver in My 1983. which prayer was refused by the
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| earned Single Judge and has not been granted even by the
| earned Judges of the Division Bench in their order nade in
the application filed only for interim relief. This nust
strike any one as an extraordinary feature in this case, and
| therefore think it rmust be noticed before proceeding to
consider the nmerits of the case in the light of the
argunents advanced by M. S.S. Ray, Senior Counsel appearing
for the appellant and M. GL. Sanghi, Senior Counse

appearing for respondents 1 to 4 in the appeal. Another
extraordinary feature in this case is that in the nanme of
social justice the |learned Judges of the Division Bench of
the H gh Court have conferred the benefit of purchasing the
di sputed property on ‘rank trespassers, not ordi nary
trespassers in respect of
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property in the possession of some private individual who is
not vigilant about his rights but trespassers in respect of
property which is in- custodia legis through a Receiver who
was vigilant -enough to nove the Court for a direction that
the police to renove respondents 1.to 4 fromtheir unlawfu

possessi on _ of the disputed property and put him in
possessi on thereof after his~ own letters to the police for
help in that behalf did not evoke the necessary response. |

wi Il now proceed to consider how respondents 1 to 4 are rank
trespassers in respect of the disputed property which is in
custodia legis and are contemers who are liable to be

conmitted for contenpt and not persons on whom any benefit
coul d be conferred by any Court of I aw.

M. Ray submtted rightly -that respondents 1 to 4 are
rank trespassers in respect of the disputed property which
is in custodia |legis. The case of respondents 1to 4 is that
they becanme |licencees in respect of the property in 1975
under a |eave granted to them by Mlati ~Das and Jitendra
Kumar Das. This case has been found by Mnjula Bose, J. to
be fal se having regard to the fact that Malati Das cane on
record as a |legal representative of her husband Prasad Nath
Das only in 1977 and she appeared in Court and deni ed having
granted any such licence to respondents 1 to 4. There'is no
docunentary evi dence about the alleged grant of the licence.
If at all, it could only have been oral. Respondents 1 to 4
have not exanined Jitendra Kumar Das  to prove the alleged
grant of the licence. Jitendra Kumar Das is a party to the
approval granted on 12.1.1983 and 9.8.1983 for the sale of
the disputed property by the official Receiver to the
appel l ant by private treaty. It is inpossiblethat such a
val uabl e property has been allowed to be enjoyed by
respondent 1 to 4 for no benefit or consideration to the
owners by any of the owners of the property. Respondents 1
to 4 had no consistent case about when the alleged | eave was
granted. In the present proceedings their stand is that it
was granted in 1975. But in the proceedi ngs before the Sub-
Di vi sional Executive Magistrate, Sadar, How ah under 's. 145
Crimnal Procedure Code they stated that the licence was
granted 15 years prior to the date of that petition which
will take wus to 1968 as stated above. Therefore, factually
the alleged grant of |icence does not appear to be true as
has been found by Mnjula Bose, J. M. Sanghi on the other
hand, contends that the "right" claimed by respondents 1 to
4 has not been gone into or determined and that they are
entitled to the equitable relief granted to them by the
| earned Judges of the Division Bench on the basis of their
adm tted possession of the property. The contention that
their
608
position has not been determined by the | earned Single Judge
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is not correct.

In paragraph 801 and 808 at pages 403 and 407 of
Hal sbury’s Laws of England, Fourth Edition, Volune 39 we
find the foll owi ng passage:

"A receiver is a person appointed for the
collection or protection of property. He is appointed
either by the court or out of court by individuals or
corporations. If he is appointed by the court, he is an
officer of the court deriving his authority fromthe
court’s order. If he 1is appointed out of court, he is
an agent and has such powers, duties and liabilities as
are defined by the instrunent or statute under which he
is appointed and derive fromthe general |aw of agency
....A receiver appointed by the court is in no sense an
agent or trustee for the party at whose instance the
appointnent is made. He is an officer of the court

appoi nted for -~ the benefit- of all the parties to the
action, and  their rights anong thenselves are not
affected.”

In Kerr on Receivers, Fifteenth Edition, we find the
fol |l owi ng passage at page 155:

"A person who disturbs or interferes wth the
possession of areceiver is guilty of a contenpt of
court, and is liable to be commtted. In extrene or
aggravated cases,  the court wll, for the purpose of
vindicating its authority, order a conmittal. The court
is generally satisfied with ordering the party in
contenpt to pay the costs and ~“expenses occasi oned by
his inproper 'conduct, and also the costs of the
application to conmt."

This Court has observed in Everest ~Coal Conpany (P)
Ltd. v. State of Bihar & Others thus:
"When a court puts a Receiver -in possession of
property, the property cones  under court custody, the
Recei ver being nmerely an officer or agent of the court.
Any obstruction or interference with the court’s
possessi on sounds in contenpt of that court. Any |ega
action in respect of that property is in a sense such
an interference
609

and invites the contenpt penalty of likely in

validation of the suit or other proceedings.”

It is not disputed that after the institution of Suit
No. 2024 of 1952 in the High Court, the Oficial Receiver
was appointed as Receiver in respect of the disputed
property on 11.8.1953 and that he took possession of the
same on 13.8.1953 and it continues to be in custodia legis
through the Receiver since then. This has been found by
Monjula Bose, J. in the order dated 18.7.1983.. Wen the
property is in custodia legis neither Milati Das nor
Jitendra Kumar Das, who may have rights of ownership in the
property, could grant any licence in 1975 or at any tinme
after the Receiver had been appointed and possession had
been taken in August 1953. Even if there was such a grant of
licence it isinvalid inlaw. Even if possession of the
property had been obtained by respondents 1 to 4 pursuant to
any such grant of licence it would, in law, be only that of
trespassers. Therefore, even on the admtted case of
respondents 1 to 4 that their possession started in 1975 as
licencees, in the light of the wundisputed fact that the
Recei ver got into possession of the property as far back as
in August 1953 under the orders of the Court, the possession
of respondents 1 to 4 could only be that of trespassers.
They are trespassers who are liable to be conmitted for
contempt of the Court inasnmuch as they are trespassers in
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respect of the property which is in custodia legis. Their
possessi on and conduct have to be frowned upon by the Court
and not treated as grounds for conferring a benefit on them
to purchase the property albeit for a higher anmount than the
amount for which the Oficial Receiver has agreed to sel

the property to the appellant with the approval of the
parties to the suit. The learned Judges of the Division
Bench have treated this illegal act of trespass of
respondents 1 to 4 on the property which is in custodia
legis as the ground for conferring the benefit on themin

the nane of social justice, and it is this order which M.
Sanghi, with all his vehenence, wants this Court to confirm
Inny viewit wll be ‘totally wong to do so. It was

conceded by M. Sanghi that while rendering social justice
no violence to any established and well-known principles of
law could be conmitted. |In these circunstances, | amof the
opinion that no relief could be granted to respondents 1 to
4 who are trespassers-in respect of the property in custodia
legis on 'the basis of their wongful possession which is a
continuing act of contenpt of the Court.

M. ~Sanghi invited this Court’'s attention to the
Cal cutta High
610
Court’s order dated 11.10.1982 for the sale of the disputed
property particularly to the portion thereof which says that
Rs. 10,000 out of the sale proceeds shoul d be paid to Ashok
Kumar Rai subject to adjustnment against his share and that
the bal ance should be invested by the Oficial Receiver in
fixed deposit every time for a term not exceeding one year
A sum of Rs. 1,00,000 was sent by a bank draft to the
of ficial Receiver along with the offer made on behal f of the
appel l ant for purchasing the property for “Rs. 4,00, 000.
According to the offer made in that letter the appellant had
to pay the balance of Rs. 3,00,000 within six nmonths from
13.1.1983. M. Sanghi invited this court’s attention to the
non- paynent of the bal ance of Rs. 3,00,000 until it was sent
to the Receiver on 8.8.1983 in spite of the Receiver asking
for its paynent at an early date by his letter  dated
13.1.1983 by which he had comunicated the approval of the
parties granted on 12.1.1983 for the sale of the disputed
property to the appellant for Rs. 4,00,000 and - submtted
that the appellant has hot conplied with the spirit of the
order for the sale of the property by private treaty. M-
Sanghi next invited this Court’s attention to the fact that
in the parties’ nmeeting held before the Receiver on
12.1.1983 to consider which of the 3 offers nade to the
Oficial Receiver could be accepted M. D.N. Mtra, Advocate
for Prabir Kumar Das and Pradeep Kumar Das had stated that
they have no objection to the sale subject to the appell ant
agreeing to purchase the property subject to  pending
litigation. The pending litigation referred to by M. Mtra
evidently refers to the Ilitigation about the property
pending in Second Appeal No. 1267 of 1982 filed in the
Calcutta High Court by Kamal Hosiery against the Oficial
Receiver. The appellant’s |earned Counsel had earlier
offered in his letter dated 20.12.1982 to purchase the
property for Rs. 4,00,000 subject to the vendors maki ng out
a good and narketable title free from encunbrances. The
Oficial Receiver has not referred to that condition
mentioned by the Advocate for Prabir Kumar Das and Pradeep
Kumar Das that the acceptance of the offer of the appellant
is subject to his agreeing to purchase the property subject
to the pending litigation but he has nerely stated in his
letter dated 13.1.1983 that the appellant’s offer to
purchase the property for Rs. 4,00,000 has been accepted and
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that he should pay the bal ance of Rs. 3,00,000 at any early
date. The parties had accepted the appellant’s offer even in
t he subsequent neeting held on 9.8.1983 after the appell ant
had sent the balance of Rs. 3,00,000 on 8.8.1983 to the
Receiver. M. Sanghi submits that there was a counter-offer
by reason of the statement wmade on behalf of the two
plaintiffs Prabir Kumar Das and Pradeep Kunmar Das in the
neeti ng convened
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by the receiver on 12.1.1983 that the appellant’s offer
shoul d be accepted subject to the <condition that he wll
purchase the property subject to the pending litigation and
that there should have been a fresh acceptance by the
appel | ant thereafter, and he has not done so and therefore
there is no concluded contract. There is no such conditiona
acceptance as the condition required by Prabir Kumar Das and
Pradeep Kumar Das has not been specially comunicated to the
appel l ant by the official Receiver for his acceptance.
Therefore there isno nmerit in this contention of M.
Sanghi .

M. Sanghi® next submitted that respondents 1 to 4 have
offered Rs. 5,00,000 for the disputed property and that
since the owners of the property stand to gain a sum of Rs.
1, 00,000 by accepting that offer, the order for sale of the
property made by the | earned Judges of the Division Bench in
favour of the respondents 1 to 4 and their 34 nom nees
shoul d be confi rmed.

Respondents 1 to 4 are trespassers in respect of the
property which is in.custoda |legis and they are in contenpt
of the Court. They <cannot be allowed to continue to be in
contenpt and wurge it as a ground for obtaining the benefit
of the sale of the property in their favour. " If the
appel l ant has not conplied wth any condition it may be a
ground for the owners and the Oficiall Receiver 'not to
accept his offer and refuse to sell the property to him and
not for respondents 1 to 4 to raiseany objection. The offer
has been accepted rightly or wongly nore than once and
therefore the appellant nay have a right to sue for specific
performance of the contract on the basis of that acceptance
by the Oficial Receiver given with the approval ~of the
parties. The same is the position in regard to the del ay of
about a nonth in paying the balance of Rs. 3,00,000 by the
appellant. In Kayjay Industries (P) Ltd. v. Asnew Druns (P)
Ltd. & Ohers it has been held that the executing court had
conmitted no material irregularity in the conduct of the
sale in accepting the highest offer and concluding the sale
at Rs. 11,50,000 though the market value of the property may
be over Rs. 17,00,000. Jibon Krishna Mikherjee v.. New
Bheer bhum Coal Co. Ltd. & Anr. it has been held that the
sale held by the Receiver appointed by the Court'is not
governed by the provisions of Oder 21 rule 89 of the Code

of Civil Procedure which enables the persons specified in
sub-rule 1 to have the sale held in execution
612

proceedi ngs set aside on the two conditions therein
nentioned being satisfied, nanely, as regards the deposit of
poundage, bal ance of decree anpbunt due etc. In that case, as
in the present case, the Receiver was given liberty to sel
the property by private treaty or by public auction. In
Tarini kamal Pandit & Qthers v. Prafulla Kumar Chatterjee we
find the foll ow ng observation
"The procedure envisaged for sale generally and
sal e of an immovabl e property under Order 21 is sale by
public auction. Sale by a Court through the Receiver
appointed by Court is not contenplated under these




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 23 of 30

provisions..... A Receiver is appointed under Oder 40

Rule 1 and a property can be sold by the Receiver on

the direction of t he Court even by private

negoti ation."

In the present case the property has been agreed to be
sold by private treaty and as required by the order made for
the purpose the approval of the parties has been obtained by
the Oficial Receiver who has been authorised to sell the
property either by public auction or by private treaty. The
Court does not come into the picture in such a case and
there is no need for the Court to approve or confirm such
sale. The parties who are sui juris nust be deemed to have
known their interest best. when they chose to approve the
sale of the property for Rs. 4,00,000 in favour of the
appel l ant not with standing the fact that respondents 1 to 4
had offered to purchase the property for Rs. 5,00,000
therefore, in ny view the |learned Judges of the Division
Bench had no right or justification to alter or nmodify the
earlier order ~nmade for the sale of the property by even
private treaty, which had becone final, or to hold that
subsequent offer nade by respondents 1 to 4 to purchase the
property for Rs. 500,000 should be accepted nerely because
it appears to be advantageous to the owners of the property

in the name of social justice. | am unable to persuade
nyself to hold that the benefit clained on behalf of
respondents 1 to 4-1 would not call it aright, for there is

no corresponding obligation-can be equated with or even
brought anywhere near the social justice nentioned in the
preanmbl e of our Constitution.

For these reasons, | am of the opinion that the |earned
Judges of the Division Bench were not right ininterfering
with the well considered order of thelearned Single Judge
Monj ul a Bose, J. by
613
their order nade in the application of respondents 1 to 4
for a nmere interimorder pending consideration of the appea
preferred by them against that order of the |earned Single
Judge dated 18.7.1983 in the manner done by themwhich has
rendered the main appeal itself  redundant ~and ‘wholly
unnecessary as stated above. The ‘impugned -order ~of the
| ear ned Judges of the Division Bench which purports to stand
on the fragile and imaginary prop of social justice has no
legs in lawto stand and cannot be allowed in | aw to stand.
I would, therefore, allow the appeal and set aside the order
of | earned Judges of the Division Bench and restore that of
the |earned Singl e Judge dated 18.7.1983 with costs
quantified at Rs. 3,000 and payabl e by respondents 1 to 4.

SABYASACH MUKHARJI, J, Wth respect | agree with the

order proposed by Brother Fazal Ali. In view, however, of
the question posed in this case, I would 1like to
recapitulate the facts as | view these and to state the
principles upon which | would like to rest nmy concurrence

with the order proposed. Though the controversy arises in a
l ong pending litigation, the question before this Court lies
within a short conpass.

Prem ses No. 7, Duffers Lane, Howrah, conprising of
about six bighas of land is nearabout Calcutta. It formed
part of the estate of one late Radha Kanta Das, since
deceased. The premses is hereinafter called "the disputed
prem ses". Suit No. 2024 of 1952 was filed in the H gh Court
of Calcutta on May 29, 1952 by one Prasad Nath Das cl ai m ng
a decree for construction of the will and testament of the
sai d Radha Kanta Das since deceased and for declaration that
the purported wll dated My 22, 1952 executed by one
Jitendra Kumar Das, since deceased in respect, inter alia,
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of the disputed premises was invalid, void and for other
reliefs. The O ficial Receiver was appointed receiver over
certain properties belonging to or alleged to have bel onged
to that estate including the disputed prem ses on or about
August 11, 1953. Sonme of the parties to the suit, namely
respondents Nos. 13, 14 and 15 to this appeal took out an
application for granting leave to the Oficer Receiver to
sell the disputed prem ses, as sone of the parties required
i mredi ate funds. An order was passed on COctober 11, 1982 hy
a learned Single Judge of the Hgh Court directing the
Oficial Receiver to sell the disputed prem ses either by a
public auction or private treaty to the highest offerer
subject to a reserved price of Rs. 3,50,000 and the order
further directed that "in the event the property is sold by
private treaty, the Oficial Receiver, H gh Court, Calcutta
would call a nmeeting of the parties and obtain their
approval to such sale by private treaty. The provisiona
allottees or any other party to

614

the suit would be entitled to bring intending purchasers for
the sane."  On Decenber 20, 1982 by a letter, an offer was
made to the Oficial Receiver for purchase of the said
prem ses for Rs. 4,00, 000 on behalf of the present
appel lant. The said letter contained the followng :-

"W nake/ an offer for purchase of the above
property for Rs. 4,00,000 (Rupees four |acs) subject to
the Vendors’ ' nmaking out a good  and marketable title
free from encunbrances. "

A Bank draft for Rs. 1,00,000 in favour of the Oficia
Recei ver was also sent  along with it. At a nmeeting held on
Jan. 12, 1983, the said offer along with two other offers
were consi dered by the representatives ~and advocates
appearing for the different parties in the suit. It appears
that parties nore or |ess agreed that the offer received on
behal f of the appellant was best but one Shri B.N, Mtra,
representing his client observed that it mght be accepted
subject to the appellant’s agreeing "to purchase 'the sane
land with pending litigation in respect of ‘the said
property." It nmay be nentioned that the terns in which the
Oficial Receiver intimted by letter dated January 13, 1983
addressed by the Oficial Receiver to the advocate of the
present appellant contained the follow ng :-

"This is to informyou that your client’s offer of
Rs. 4,00,000 for the purchase of the above prem ses has
been accept ed.

You are, therefore, requested to advise your
client to deposit the balance sumof Rs. 3,00,000 at an
early date.”

It would be relevant to bear in nmind that it was not
conmuni cated that the acceptance of the offer was subject to
the appellant’s agreeing to purchase the |and w th pendi ng
l[itigation in respect of the said land. The offer of the
appel | ant which had been originally comunicated did not
contain any condition that the offer to purchase was subject

to pending litigation. It was, therefore, urged before us
that there was no acceptance of the offer by letter dated
January 13, 1983 because the acceptance was wth a

condition. It was urged that it was really a counter offer.
The Division Bench of the H gh Court cane to the concl usion
that there was no concluded contract. Such a viewis a view
which is possible to take, and as such the Division Bench
proceeded on the basis that there was no concl uded
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bar gai n between the appellant and the parties represented by
the receiver. It may, however, be nentioned that in
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February, 1983, it is stated, certain documents were
forwarded to the appellant’s advocate. It may be nentioned
that in the letter referred to hereinbefore dated Decenber
20, 1982, the appellant had al so stipulated that the sale be
conpleted within six months or such further extended time as
may be agreed upon in one or nore |lots by one or nore sale
deeds in favour of the appellant or his nom nee or nom nees.
The letter dated January 13, 1983 by the Oficial Receiver
al so requested the appellant to deposit the bal ance sum at
an early date. It nmay be nmentioned that the said bal ance sum
was deposited after August, 1983 after the special |eave was
granted in this matter by this Court. It is also significant
to bear in mnd that though the application for sale of the
property in question was nmde because the parties were in
urgent need of noney, ~there does not appear to be any
docunent or |etter asking the appellant for the noney.

It is alleged that in February, 1983, fire broke out in
the factory adjacent to the premises in question and fire
brigade nen had entered into the premses by breaking a
portion of “the well to get access to the pond inside the
di sputed premises. It is the case of the appellant that on
March 14, 1983, the respondents nos. 1 to 4 along with sone
m screants had forcibly entered into the disputed prem ses.
This, however, is disputed by the contesting respondents
nos. 1 to 4 herein, out of whose application to the High
Court for intervention, the order inmpugned was passed by the
Di vision Bench and which is the subject matter of this
special leave, they in their application asserted that they
had come to know about the appointnment of the Oficia
Recei ver fromthe police and they further came to know about
the offer nade by the appellant for the purchase of the
prem ses in dispute. The said respondent alleged that they
along with 38 fanmilies with the |eave and licence of one of
the co-owners were residing in the premses in question
since 1975 and had constructed pucca huts and structures and
in spite of the same, according to the said respondents, the
appellant did not inform the court of the said fact before
obtaining police help against them The said respondents
clainmed that they were |icencees under the original owners,
Smt. Malati Das and Jitendra Nath Das, in certain specified
plots mentioned in their application. They further alleged
that on My 2, 1983, they had cone to know that the
appel l ant had obt ai ned ex-parte order from the Sub-
Di vi si onal Magi strate (Executive) directing t he
Superintendent of Police to restore possession of the
prem ses in dispute by arrangi ng police hel p. The applicants
had
616
filed an application before the |earned Sub-Divisiona
Magi strate under Section 145 of the Code of Crinmina
Procedure with a prayer to recall the ex-parte order
nmentioned hereinbefore and to call for a report fromthe
| ocal police regarding possession of the said applicants in
the said disputed prem ses. The Sub-Divisional Mgistrate,
it was alleged, did not pass any order and was pl eased to
direct to put up the said application on May 7, 1983. Though
no formal order was passed the said application was kept on
record. The applicants further alleged that coming to know
that certain other order mnight be passed, the applicants
noved a revision application under the Crimnal Revisiona
jurisdiction before the Hgh Court and thereafter had
obtained the stay of the order of April 26, 1983 passed by
the |l earned Sub-Divisional Magistrate. The said application
under Section 145 of the Code of Crimnal Procedure is
pendi ng.
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The pendency of the proceedings under Section 145 of
Code of Crimnal Procedure and order, if any, passed thereon
does not in any way affect the title of the parties to the
di sputed premnises though it reflects the factum of
possession. See the decision of this Court in the case of
Bhi nka and Ot hers v. Charan Singh
It is inthis background that the applicants in their
application before the learned Single Judge of the High
Court prayed that their claimto be in possession and their
right to be in possession should be determi ned and as such
they should be added as defendants to the suit and as a
consequence, the order for ©police help granted by the Hi gh
Court in ejecting the applicants should be recalled. The
said application came up to be heard by a learned Single
Judge of the Hi gh Court and by an order passed and judgnent
delivered, the | earned Judge rejected the application
hol ding that the respondents nos. 1 to 4 being the
applicants therein were trespassers and had no right to be
in possession of the premses after the Oficial Receiver
had been ‘appoi nted receiver and further it was held that the
parties had noright to grant any | eave or licence after the
property came under the custody of the Oficial Receiver as
recei ver appointed in the suit. The |I|earned Judge further
held that a sale had been concluded in favour of the present
appel l ant and therefore though noting that the respondents
nos. 1 to 4 being the applicants therein had offered to pay
a sum of Rs. 1,00,000 nore for the purchase of the prenises
in dispute, the learned Judge rejected the said offer and
di smi ssed their application.
617
As mentioned hereinbefore there was an appeal fromthis
decision to the Division Bench of the Hgh Court. The
Di vi si on Bench was of the view that the offer made on behal f
of the respondents nos. 1 to 4 should be accepted. The
Di vision Bench took the viewthat there was no concl uded
contract for sale in favour of the present appellant. The
Di vision Bench was of the view that there was not 't hen any
conpl eted sale. The Division Bench further noted as foll ows
"On the other hand, we find that 38 fam lies have
been residing in the disputed land. It is submitted by
M. Bhabra that these persons are —all trespassers
wi thout any vestige of title. It is however, the case
of the petitioners that they have been residing inthe
di sputed land by making certain structures under the
| eave and licence of two of the owners of the said
prem ses although one of the owners, Snt. Ml ati Das,
who is alleged to have granted the licence, has denied
granting of such licence. If the disputed land is sold
to the respondent No. 2 then 38 fanmilies who have been
residing therein would be evicted with police-help. In
our opinion, the Court should do social justice and in
doi ng such justice any technicality of lawwll not
stand in its way. Social Justice requires that the
di sputed land should be sold to the petitioners —and
others residing on the disputed |land. Mreover, the
petitioners have offered to pay the price of Rs.
5,00,000 that is to say Rs. 1,00,000 nore than the
of fer of the respondent No. 2."
The Division Bench directed that Rs. 1,25,000 should be
paid by present respondents 1 to 4 on or before August 1,
1983 which it may be noted has been paid and thereafter pay
the bal ance sum of Rs. 3,75,000 by August 29, 1983 which sum
however could not be paid because in the neantinme specia
| eave to appeal was granted by this Court and a stay had
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been obtained. It nmay be nentioned that the bal ance of the
consideration of Rs. 3 lacs offered by the present appell ant
has been paid only after the special |eave had been obtai ned
fromthis Court. The Division Bench further directed that in
case payments were nade wthin the tinme, the property in
guestion shoul d be conveyed to the persons named in the said
order. It was further directed that in case the respondents
1to 4 conmitted default in paying a sumof Rs. 1,25,000 or
3,75,000 within the stipulated tine, the said order would
stand vacated and the order of
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| earned Single Judge would stand confirned i.e. sale would
be made to the appell ant.

It is the validity and the propriety of the said order
which is inmpugned in this appeal. The question mainly is
whet her there was a concluded and confirmed sale in favour
of the appellant and if not <could the Court direct the
di sputed prem ses to be conveyed to respondents nos. 1 to 4
for the benefit of 38 famlies relying on social justice.

On t'he question whether in the facts and circunstances
that have happened, the Court could pass the order it had
done, some contentions were urged whether the sale in
guestion was a court sale or a private sale or a sale by the
receiver and whether confirmtion of the court was required
for such a sale. /Sone of the decisions cited at the Bar on
this point have been noted by my Brother. In the view | have
taken it is not necessary in this case to decide whether a
confirmation of sale by the court in the circunstances under
which the property was directed to be sold was necessary or
not, though it may be sufficient to note that there was some
di vergence of opinion on this point. Onthe nature of the
possession by the receiver and how interference with such
possessi on should be dealt with by law have al so been noted
in the observations in Halsbury’' s Law of England, 4th Ed.
Vol ume 39 pages 451 and 452, paragraphs 890 and 891. See
also Kerr On Receivers-15th Edition page 155 and al so Kerr
On Receivers-16th Edition pages (121 and 122. It /is well-
settled that when the propertyis in the custody /' of a
recei ver appointed by the court, the propertyis in the
custody of the court and interference with such possession
shoul d not be encouraged and no party can acquire any title
or right by comng in or over the property which is in the
possession of the receiver wthout |eave or consent of the
receiver or sanction of the court. It was urged that in as
much as no such |eave had been obtained by the respondents
nos. 1 to 4, possession, if any, of the said respondents or
entry into the land by the said respondents . at a tinme when
i ndi sputably there was receiver was illegal. I'n view of the
facts that have happened and in the light of the controversy
before us now, in nmy opinion, it wuld be futile to
determ ne at this stage whether the entry of the respondents
nos. 1 to4 was legal or illegal. It nmay be nentioned,
however, that so long as proceedings under Section 145 of
Code of Crimnal Procedure were pendi ng before the

appropriate court, wi t hout any adj udi cati on of t he
respondents nos.
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l1to 4sright to be in possession and directing that they
be physically ejected by police help wthout hearing them or
wi thout notice to them is not a correct |legal position to
take for court of law admnistering justice. But it is not
necessary for the purpose of this appeal to express any
final opinion on that.

It appears in the background of the facts and
circunmstances of the case that the Division Bench took the
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view that there was no concl uded contract of sale in favour
of the appellant and it appears to us that such a view was a
possible view to be takenin viewof the facts | have
nmentioned and if that 1is so, such a conclusion cannot and
shoul d not be interfered with in appeal under Article 136 of
the Constitution. Assumng even that though not |egally but
as a reality of fact, the respondents nos 1 to 4 were and
are in possession of the dispute premses, they want to
purchase the premses by paying nore than the offer then
made, the offer made by the appellant to purchase the
prem ses in dispute seens to be rather low in the context of
facts and circunstances prevailing in such areas nearabout
Cal cutta. The area conprises of about six bighas i.e. about
120 cottahs of land. It has been suggested in one of the
affidavit on behalf of  respondents nos 1 to 4 that the
prices prevalent in those areas are about Rs. 14,000 per
cottah. Therefore it was suggested that in the transaction
between the appellant and receiver or with the parties,
there is nore than what neets the eye. W, however, need not
specul ate on the same. The facts on which | would like to
rest ny decision are: (1) there is not a concluded contract
in favour of the appellant. This view has been accepted by
the Division Bench. It is a possible view This view should
not be interfered within appeal under " article 136 of the
Constitution; and /(2) the fact is that the respondents 1 to
4 are in possession with [arge nunber of their famlies. The

original entry might be, if their ~version is rejected,
illegal and wi thout the authority of the court as no | eave
was obtai ned but their possession is a reality. 1llegitimacy

of entry does not debar them from offering a higher price in
purchasing a property, contract for sale in respect of which
has not vyet been concluded, and (3) the property is in
custodia legis. Though the court directed the receiver to
sell, as the sale has not been concluded, the court retains
its power to direct its officer to sell to such other person
the transaction of which will apparently benefit the parties
as appearing fromthe facts on record or as fromthe facts
which neet the eye. (4) The factor that |arge nunmber of
people are in possession with their fanilies and concl usion
of sale
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to them would cause non-interference with their continuance
are factors which the court can and should take into
consideration in deciding the controversy in this case. (5)
There has not indeed been any proper adjudication of the
right of the respondents nos. 1 to 4 to be in possession of
the premises in question and even if their entry was tainted

withillegality, it is not of such a magnitude, in view of
subsequent facts that because of illegitinmate entry, they
will be deprived of the right to bargain on proper terns to

purchase the property which is in the custody of the court.
If there has not been any proper sanction of the court, this
is only a procedural irregularity and as is well-settled
that rules of procedures are Hand Maids of justice not their
m stresses.

The appellant in this appeal poses a question whether
the concept of social justice enpowers the court to grant
relief in favour of persons who interfere with the adnitted
possession of the receiver at the expense of the bona fide
purchaser at a court sale. As | see the facts, the basis
upon which this question is posed nanely, that the appellant
is a bona fide purchaser of the property is not correct in
the light of the view taken by the Division Bench. There had
not been, any concluded contract of sale when the Division
Bench passed the order.
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The concept of social justice is not foreign to |ega
justice or social well-being or benefit to the comunity
rooted in the concept of justice in the 20th century. The
chal l enge of social justice as | seeit, is primarily a
challenge to the society at large nore than to the court
i medi ately. Social justice is one of the aspirations of our
Constitution. But the courts, we nust renenber are pl edged
to adm nister justice as by |aw established. In fornmulating
the concept of justice, however, the inarticulate factor
that large nunber of human beings should not be di sl odged
fromtheir possessionif it is otherwi se possible to do so
cannot but be a factor which nust and shoul d influence the
m nds of judges in the facts of this case. It is true that
the persons who were alleged to be in possession are with
uncl ean hands but they cane for shelter and built in
hutments. They do not want to legitinise their stay by
illegal entry, they want to be rehabilitated at conpetitive
bar gai n price. Should they be denied that opportunity on the
ground of / their original illegitimcy ? | amdefinitely of
the opinion that in these circunstances they should not be
so denied rehabilitation. In admnistering justice-justice
according to lawin this case, no law is breached in the
vi ew t aken
621
by the Division Bench~ of the Calcutta Hgh Court. The
American Bar Association in its report in 1964 had observed
that jurisprudence has shifted away from finespun
technicalities and abstract rules to practical justice to a
recogni tion of human beings, as the npbst distinctive and
i mportant feature of the wuniverse which~ confronts our
senses, and of the function of |law as the historic nmeans of
guar ant eei ng that preem nence. (See The Fourteent h Arendnent
Centennial Volune Edited by Bernard Schwartz. page 10). |
therefore respectfully agree with Brother Fazal Ali when he
says that in admnistering justice-social or I egal
jurisprudence has shifted away from finespun technicalities
and abstract rules to recognition of human bei ngs as human
bei ngs.

It is true that original entry was illegal and we are
sonmetines urged "to do a great right, do alittle wong"
(See the plea of Bassanio in Merchant of Venice). In this
case, however, the court has done no |l egal wong at all. The
court has only ignored the non-conpliance of not seeking
court’s leave for the alleged grant of |icence.

In adm nistering justice, or social legal, we do well
to bear in nind the words of Justice Holnmes "The |ife of the
| aw has not been logic: it has been experience. The felt
necessities of the time, the prevalent noral and politica
t heori es, intuitions of public pol i cy, avowed or
unconsci ous, even the prejudices which judges share with
their fellownen, have had a good deal nore to do-than the
syllogismin determining the rules by which nmen should be
governed The | aw enbodi es the story of a nation’'s
devel opnent through many centuries, and it cannot be dealt
with as if it contained only the axions and corollaries of a
book of mathematics. In order to know what it is, we nust
know what it has been, and what it tends to beconme. W nust
alternately consult history and existing theories of
legislation. But the nost difficult Ilabour wll be to
understand the conbination of the two into new products at
every stage. The substance of the lawat any given tine
pretty nearly corresponds, so far as it goes, with what is
then under st ood to be convenient; but its form and
machi nery, and the degree to which it is able to work out
desired results, depend very mnmuch wupon its past." (The
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Common Law by diver Wendell Hol mes-Edited by Mark DeWl fe
Howe- Lecture |-page 1).

The felt necessities of time and in this case the
conveni ence of the situation and the need for adjusting the
rights of a |larger nunber
622
of people wthout deprivation of any accrued right of
anybody would be justice according to | aw. Before we reject
social justice as something alien to legal justice, we
shoul d renenber that a nmeaningful definition of the rule of
| aw must be based on the realities of contenporary societies
and the realities of the contenporary societies are-nmen are

in acute shortage of |iving accommpdation and if they are
prepared to bargain and rehabilitate t hensel ves on
conpetitive terns, they should be encouraged and no

technical rules should stand in their way. That would be
justice ‘by highways’ and not infiltration ‘by bye-Ilanes’.

In‘that view of ~the matter, | hold that there is no
nerit in 'this appeal. | agree with the order proposed by
Brot her Fazal Ali-~ and the reasons given by him
N. V. K. Appeal dism ssed
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