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ACT:

Madras General Sates Tax Act (9 of 1939)-Iron and Stee
(Control of Production and Distribution) Order, 1941-
Supplies effected on orders of Steel Controller whether
"sales’ -Tribunal’s finding that sales were for consunption
in Madras State-To be treated as concl usive.

HEADNOTE

At the instance of the steel controller exercising powers
under the Iron and Steel (Control of Production and
Distribution) Order, 1941, the appellant supplied certain
steel products to various persons in Madras State during the
financial vyears 1953-54, 1954-55 and part of the financia
year 1955-56. The State of Madras assessed the turnover of
the appellant relating to those transactions to sales tax
under the Madras General Sales Tax Act, the lawin force at
that tine. The appellant contended before the authorities
under the Sales Tax Act as well as the High Court that the
transactions were not sales and therefore could 'not be
t axed. The further contention was that there was no
material to showthat the deliveries were for consunption
within the State of Madras so as to becone taxable wthin
the State. Fromthe adverse decision of the Hi gh Court the
appel | ant, by special |eave, came to this Court. |n support
of the contention that the transactions were not sales it
was urged that they were effected under the directions of
the Iron and Steel Controller given under cl. 10B of the
Order and that being so there was no nutual assent between
the parties to the transactions.

HELD: The authority of the controller to pass the orders

in question came fromcl. 5 of the order and not «cl. 10B.
The orders were in respect of goods not yet nmanufactured
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whereas wunder «cl. 10B directions could be given only in
respect of goods already in stock. So far as cl. 5 is

concerned admittedly it does not require the controller to
regul ate or control every facet of a transaction between a
producer and the person to whom he supplies iron and stee

products. [488H 489C H]

In nodern tinmes the doctrine of laisser faire can have only
alimted application. That does not nean that there is no
freedom of contract. So long as nutual assent is not
excluded in any dealing, inlawit is a contract. On the
facts of the present case it was not possible to accept the
contention that nothing was left to be decided” by nutua

assent. On the other hand the controller’s directions were
confined to narrowlimts and there were several nmatters
which the parties could decide by rmutual consent. [490B

491B- C

Kirkness v. John- Hudson & Co.-Ltd. [1955] A.C. 696; Ms.
New India Sugar MIls Ltd. v. Conm ssioner of Sales-tax,
Bi har, | [1963] Supp. 2 S.C R 459; Calcutta Electric Supply
Corporati'on Ltd.~ v. Conm ssioner  of Incone-tax. West
Bengal . 19 I.T-R 406; Ms. Cenent Ltd. v. State of Oissa,
12 S. T.C. 205; State of Madras v. Gannon Dunkerley, [1959]
S.C.R 379; North Adjai Coal Conpany (P) Ltd. v., Commercia

Tax Oficer & Os. 17 S.T.C. 514 and S. K. Roy v. Additiona

Menber, Board of Revenue, West Bengal, 18 S. T.C. 379, refer-
red to.

(ii)From the facts and circunstances the Tribunal rightly
found’ that the supplies were made to stockists in the State
of Madras for

480

consunption in that State. It may be that a small portion
of the supplies had gone out of the State. But that was not
a relevant circunstance. What had to be seen Was whether
the supplies in question were made for consunption ' in the
Madras State. On that question the finding of the Tribuna

was concl usive. [496B- (|

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. ~1968-1970
of 1966.

Appeal s by special |eave fromthe judgnent and order  dated
July 16, 1962 of the Madras Hi gh Court in Tax Cases Nos.
117,118 and 119 of 1959.

S. B. Banerjee and S. N. Mikerjee, for the appellant (in al
the appeals).

K. M Midaliyar, Advocate-Ceneral for the State of WMadras
and A. V. Rangam for the respondent (in all the appeals).
MC. Setalvad, B. Sen, G S. Chatterjee and P. K Bose,

for the Intervener (in C. A No. 1968 of 1966).

The Judgnent of the Court was delivered by

Hegde, J. These appeals by special |eave arise from the
conmon order made by the Madras High Court in T. C Nos. 117
to 119 (revisions Nos. 71 to 73) on its file. The | ndian
Steel and Wre Products Ltd. a joint stock public limted
conpany is the appellant in all these appeals.

At the instance of the steel controller the appellant
supplied certain steel products to various persons in the
Madras State during the financial years 1953-54, 1954-55)
and part of 1955-56 (from April 1, 1955 to Septenber 6,
1955) . The State of Madras assessed the turnovers of the
appel l ant relating to those transactions to sales tax under
the Madras Gen. Sales Tax Act, 1939 (Madras Act 9 of 1939)
(to be hereinafter referred to as the Act), the lawin force
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at that time. The appellant has been assessed to tax on the
basi s of best judgnent. The authorities under the Act have
determ ned appellant’s turnover during the year 1953-54 at
Rs. 3129520/- and levied a tax of Rs. 16298/ 4 annas. During
the financial year 1954-55, its turnover was determ ned at
Rs. 3759216/- . and the assessnment levied is Rs. 58737-12-0.
For the broken period in the financial year 1955-56, the
appel l ant’ s turnover was determ ned at Rs. 1453292/- and the
sane was assessed to tax at Rs. 22707-12-0. Even according

to the appellant, its turnovers during 1953-54 was Rs.
2912533-14-0, in 1954-55, Rs. 3971493/7/- and in 1955-56,
Rs. 1725400/5/ -. Therefore, there is |little room for
controversy about its turnover in the relevant years. The

appel l ant is contesting the right of the State of Madras to
levy tax on the turnovers in question. According to the
appel lant, the turnovers-in question could not have been
considered as sales and consequently they could not have
been Dbrought to tax under the Act. The appellant asserts
that deliveries in question were made under conpul sion of
| aw and there was no agreenent between the parties. They
wer e

481

made in pursuance of the orders of the Controller exercising
powers wunder the lron & Steel (Control of Production and
Di stribution) Order, ~ 1941 (which will  hereinafter be
referred to as the order), which was issued under the
Def ence of India Act 1939. It was argued on behalf of the
appellant that it was the controller who determined the
persons to whomthe goods were to be supplied, the price at
which they were to be supplied, the manner-in which they
were. to be transported, and the node in which the paynent
of the price was to be nade. |In short, it was said that
every facet of those transactions were prescribed by the
controller and therefore those -transactions cannot be
consi dered as sales. On the basis ~of those assertions
support was sought fromthe decision of the House of Lords
in Kirkness v. John Hudson & Co., Ltd.(1) the deci'sion of
this Court in MIs. New India Sugar MIls Ltd. v. Conm s-
sioner of Sales Tax. Bihar(1l), the decision of the Calcutta
High Court in Calcutta Electric Supply Corporation Ltd. v.
Conmi ssi oner of Income Tax, West Bengal (1) the decision of
the Oissa High Court in Messrs. Cenent Ltd. v. The State
of Oissa(l), and a few other decisions. It was further
argued that weven if those transactions are considered  as
sales the State before exercising its taxing power _should
have had in its possession nmaterial to show that the goods
delivered by the appellant were delivered in that State for
consunpti on whi ch circunstance alone can make t hose
transactions sales within that State; as no material/ was
placed on record to show that the goods in question were
delivered in that State for consunption it could “not have
brought the turnovers in respect of those transactions to
tax under the Act. These contentions of the appellant  have
been rejected by the authorities under the Act as well as by
the Hi gh Court. Oher contentions advanced on behal f of the
appel l ant deserve to be sumarily rejected for the reasons
to be mentioned hereinafter.

The principal question that falls for decision in these
appeals. is whether the transactions with which we are
concerned herein are sales. Sec. 2(h) of the Act defines
"sal e’ thus:

" 'Sale’ with all its grammatical variations
and cognate expressions neans every transfer
of the property in goods by one person to
another in the course of trade or business for
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cash or for deferred paynent or other val uabl e
consi deration, and includes also transfer of
property in goods involved in the execution of
wor ks contract and in the, suppl y or
di stribution of goods by a co-operative
society.. club, firmor any association to its
nmenbers for cash or for deferred paynent or
ot her valuable consideration but does not
include a nortgage. hypothecation, charge or
pl edge" (the explanations to that definition

are not relevant for our present purpo

se).

(1) [1955] A.C 696.

(2) [1963] Suppl. 2 S.C.R_459.

(3) 19 1.T.R 406.

(4) 12 S. T.C 205.

482

Thi s wide definition undoubtedly covers those transactions.
But then the power of a State to tax sales is derived from
Entry 54 of List 11 of the VIl Schedule in the Constitution

That entry as it stood at the relevant tinme enpowered the
State to tax on the sal e or purchase of goods. The scope of
the expression 'sale or purchase of goods’ found in entry 48
in List Il of Schedule VIl of the Governnment of India Act
1935 which is in pari materia with the aforenentioned entry
54 came up for interpretation before this Court in State of
Madras v. Gannon Dunkerley(l). |In that case, the question
that fell for decision was whether the words "sal e of goods’
shoul d be given their popul ar neaning or whether they should
have the neaning attached to them under the Sale of Goods

Act . This Court held that the expression 'sale of goods’
was, at the time when the Governnent of India Act, 1935 was
enacted, a term of well recognised |legal” inport in the

general law relating to sale of goods and in the |egislative
practice relating to that topic and must be interpreted as
havi ng the same neaning as in the sale of Goods Act 1930: In
the course of the judgnment, Venkatarana Aiyar, J,who ,spoke
for the Court after exam ning the various decisions cited at
the Bar, observed, as follows:
"Thus, according to the law both of ~ England
and of India, in order to constitute a sale it
i s necessary that there should be an agreenent
bet ween the parties for the purpose of
transferring title to goods which of course
pre-supposes capacity to contract, that it
must be supported by noney consideration and
that as a result of the transaction property
must actually pass in the goods. ' Unless al
these elenents are present, there can ‘be no
sal e. Thus, if nerely title to the /goods
passes but not as a result of any  contract
bet ween the parties, express or inplied, there
is no sale. So also if the consideration for
the transfer was not noney but other valuable
consideration, it nay then be exchange or
barter but not sale. And if under t he
contract of sale, title to the goods has not
passed, then there is an agreenment to sell and
not a conpleted sale."
As laid down by this decision, to constitute a valid sale,
there nust be concurrence of the followi ng elenents viz. (1)
parties conpetent to contract (2) nutual assent (3) a thing
the absolute or general property in which is transferred
from the seller to the buyer and (4) a price in noney paid
or promn sed. Therefore we have to see whether all these
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elements are found in the transacti ons before us. Bef ore
doing so it is necessary to refer to the "order’ and the
manner in which those transacti ons were effected.
During the Wrld War I T iron and steel goods became scarce.
Therefore it becane necessary for the Government to contro
the production and distribution of those goods. |In order to
do so, the
(1) [1959] S.C.R 379.
483
governnment issued the 'order’ on July 26, 1941, and the sane
cane into force on August 1, 1941. The provisions in that
order which are material for our present purpose are set out
her ei nbel ow. -
"2. Definitions In this Oder, unless there
i s anything repugnant in the subject context:

(a) "Controller’ neans the person appointed as
Iron -and Steel Controller by the Centra
Government , and -incl udes any per son
exerci sing, upon authorisation by the Central
Government, ~all or any of the powers of the
Iron and Steel Controller;

(b) ' Producer” neans a person carrying on the
busi ness of manufacturing iron or steel

(c) "Regi'stered Producer’ means a producer who
is registered as such by the Controller

(d) |’ Stockholder’ means a person hol di ng
stocks' of Iron or Steel for 'sale who is
regi stered as stockhol der by the Controller
(e) *Control led St ockhol der’ means a
st ockhol der  appointed by the Controller to
hol d stocks of iron or steel under such terns
and conditions as he may prescribe from tine
to tine.

(f) Pressure Pipes’ include all Pipes and
Tubes 1/8" nom nal bore and above which will
withstand or may ‘be wused for a / working
pressure of 25 | bs. per square inch and above.
3. Application of Order-(1) The provisions of
this Order shall apply to all iron or steel of
t he categories specified in t he Second
Schedule to this Order. (2) A certificate
signed by the Conptroller or by any officer
authorised by himin this behalf, in respect
of any category of iron or steel, shall be
conclusive proof that it is an article to
which this Oder is applicable.

4. Acquisition-No person shall [acquire or
agree to acquire any iron or steel from a
Producer or a Stockhol der except under the
authority of and in accordance wth t he

conditions contained or | incorporate

general or special witten order of the
controller.

5. Disposal -No Producer or Stockhol der shal
di spose of or agree to dispose of or export or
agree to export fromBritish India any iron or
st eel except in accor dance with t he
conditions contained or incorporated in a
general or special witten order of t he
Controller.

10B. Power to direct sal e-The Controller may’
by a witten Order require any person hol ding
stock or iron
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and steel, acquired by himotherwi se than in accordance with
the provisions of Clause 4 to sell the whole or any part of
the stock to such person or class of persons and on such
terns and conditions as may. be specified in the Order

10C. Power to prohibit renoval -The Controller may order any
producer (including a registered producer), any stockhol der
(including a control |l ed stockhol der) or any other person not
to renove or pernit the renoval of any iron or steel
whet her sold or unsold, fromhis stockyard or from any other
part of his prem ses to any place outside the precincts of
such stockyard or premses, except wth the witten
perm ssion of the Controller.

11 AA (3). No producer,  stockholder, or other person
hol ding stocks of iron-and steel shall w thout sufficient
cause, refused to sell any-iron or steel which he is autho-
rised to sell under this Order.

Expl anati on- The ~possibility or expectation of obtaining a
hi gher  price at alater date shall not be deened to be a
sufficient cause for the purpose of ‘this clause.

11B. Power to fix prices-(1l) The Controller may from tine
to tinme by notification in the Gazette of India fix the
maxi mum prices at which any iron or steel may be sold (a) by
a Producer, (b) by Stockholder including a Controlled
St ockhol der and (c) by any ot her person or class of persons.
Such price or prices nmay differ for iron and st ee
obt ai nabl e from different sources and nmay incl ude all owances
for contribution to and paynent fromequalising freight, the
concession rates payable to each pro ducer 'or class of
producer under agreenents entered into by ~the Controller
with the producers from tinme to time. and any other
di sadvant ages.

(2) For the purpose of applying the prices notified under
sub-clause (1) the Controller nmay hinself classify any iron
and steel and may, if no appropriate price has been so
notified, fix such price as he considers appropriate.

(3)No producer or stockhol der or other person shall sell

or offer to sell. (and no person shall acquire) any iron or
steel at a price exceeding the maxinmum prices fixed under
sub-clause (1) or (2).

13. Any Court trying a contravention of this Oder nay,
without prejudice to any other sentence which it may pass,
direct that any Iron and Steel in respect of which the Court
is satisfied that this order has been contravened shall ~ be
forfeited to Hs Majesty."

The appell ant has set out in para 4 of the statement of the
case the procedure adopted for acquiring iron and/

485

or steel products under the order. This is
what is stated therein: -
"That Oder was at all mat eri al times

adnmi ni stered principally by the Iron and Stee
Controller having his office in the city of
Calcutta in the State of Wst Bengal —who

control | ed the entire production and
di stribution of the iron and/ or stee
products. Any party desiring to acquire any

product has to apply to the Controller. Upon
processing such application or requisition
entirely at his option and discretion, the
Control |l er would pass such a requisition an to
the Appellant for manufacture and/ or despatch.
The appell ant has, upon receipt of the said
requisition fromthe Controller to prepare a
Wor ks Order for the manufacture of t he
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products concer ned and to advi se the
Controller; and Ilater on conpletion of the
manufacture the appellant has to nmmke the
product conformto the requisition processed
by the Controller and then deliver t he
requisite quantity in the requisite shape to
the Indian State Railways siding naintained at

t he appel l ant’s own factory site, in
I ndranagar. in the suburbs of Janshedpur, in
t he State of Bihar, and to advise the
requisitionist as well as the Controller

accordingly.."
The correspondence relating to the delivery of
steel goods in pursuance of an order placed by
one K. _Thiruvengadam Chetty & Co. has been
produced by the appellant evidently to show
the manner in which the transactions were
ef fect ed.
On  Decenber 20, 1952. Thiruvengadam Chetty and Co., wote
follows to the Controller:

"From
Name- K. Thi ruvengadam Chetty and Conpany.
Address-Iron Merchants and Tata Scob Deal ers 93,
Rasappa Chetty Street. Madras-3.
Dat e 20t h Decenber 1952.
To
The Iron and Steel Controller
33, Netaji Subas Road, Calcutta.
Through the Director of Controlled Cormpdities,
Mount Road, WMadras.
Dear Sir,
Pl ease place on our behal f and at our risk and account our
or der on Regi stered Producers for naterial as per

specification given below for delivery in such period ,as
you can arrange. W confirmthat this indent is placed

486

subject to the provisions of the Steel Price /Schedule
regarding prices, etc., and the terms and conditions of
busi ness (including paynent) of the registered producers on
whom the order is placed by you and that  delivery or

part/delivery from any such registered producer wll _be
accepted by us. Please direct the registered producers
concerned to send us a copy of the works order in

confirmati on of having booked our | ndent.

Ship to Madras Saltcotaurs.

Send R R to Messrs. K Thiruvengadam Chetty and Conpany,
Iron Merchants, 93, Rasappa Chetty Street, Madras-3, through
your Madras O fice.

Send original and duplicate invoice to Messrs. K. .
Thi ruvengadam Chetty and Conpany, 93, Rasappa Chetty Street,
Madr as-3 through your Madras O fi ce.

Dat e of shipnent desired:

Ex-stock as early as possible.

Quantity Pieoes Section Lengths Conplete description
un-tested of material indented

(1) (2) (3) (4)

CW. QRS. LBs.

100 ... 468 M S. rounnd 1/4" 18 13 B Category

5. 493 " 3/16" 18 do

5 453 " 5/16" 18 do
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Al P.T. free onrail Saltcotaurs and bundling charge
account .
Yours faithfully,
(signed)................
by Partner,

For K. Thiruvengadam Chetty and Conpany."
The Controller forwarded that letter to the appellant wth
the follow ng renarks: -
"The above indent is forwarded to Indian Steel and Wre
Products Linmited, Tatanagar, for delivery in period 1/53 or
subsequently in accordance wth any general or specia
directions of the Iron and Steel Controller.™
It may be noted that the Controller nerely asked the
appel lant to deliver to K. Thiruvengadam Chetty and conpany
the goods ordered "in accordance with any general or specia
directions of the Iron and Steel Controller." Qur attention
was not invited to any general or special order issued by
the controll er excepting that
487
fixing the base price. It is clear that it was left to the
appel l ant - to supply the goods ordered at his convenience.
On the basis of the, above comunication a works order was
issued by the appellant tothe mll superintendent, a copy
of which was sent to Thi ruvengadam Chetty and Conpany. That
order reads: -
"Wrks Order: RS/ MAD/RM 15/53 of 23rd February 1953.
Delivery: P.D.1/53.
Ship to: Saltcotaurs
Book to self. Freight: To pay.
To
The M| Superintendent.
Pl ease supply the followi ng to the Shipping Departnent, MS.
Rounds our usual commercial quality in bundles

in stock | engths of 12/18 feet.

TONS
1/ 4" diameter 10 at Rs. 486 per ton free on rai
3/ 16" 5 at Rs. 493 Saltootaurs, plus bundling.
5/ 16" 5 at Rs. 453 Charge of Rs. 5 per ton.

cc: South India Iron and Hardware - Merchants Association
Armeni an Street, Mdras.

Noti ce to consi gnees.
Delivery nust be taken within three days of the arrival  of
the train at destination, a certificate obtained for any
wongful delivery and a claimpreferred agai nst the Railway
Conpany forthwith under advise to us. In the case of non-
arrival of any consignnent advise should be given us as soon
as a reasonable time for the journey has el apsed.
"All orders booked are subject to our terns of business. and
general understanding in force at the tine of booking the
orders and despatch of goods.’

"All  prices nentioned in the Wrks Orders are subject to
revision, i.e., prices ruling at the time of despatch wll
be charged.’".

The works order in question specifically says that  ’al
orders booked are subject to our ternms of business -and
general understanding in force at the tine of booking the

orders and despatch of goods’. |In fact as seen from the
letter of Thiruvengadam Chetty and Co., dated August 31
1953, the buyers were willing to change by nmutual agreenent
the specifications of the goods to be supplied. This is
what that letter says:

488

agreenment the specifications of the goods to be supplied.
This is what that letter says:
"I'f 1/4" size is not ready, please despatch
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3/ 8" size 20 tons as requested in our previous

letter. Please treat this as very urgent."
Fromthe material on record it is not possible to accept the
contention of M. S.R Bannerjee, |learned counsel for the
appel l ant that the dealings in question were controlled at
every stage, |eaving no room of concensus. Fromthe records
before us all that could be gathered is that the controller
fixed the base price of the 'steel products and determ ned
the buyers. In other respects, the parties were free to
decide their own terns by consent. As seen from the
correspondence referred to earlier, the controller allowed
the appellant to supply the goods ordered either in the

first quarter of the year 1953 or subsequently. In other
words, the appellant coul d supply the goods in question at
its convenience. It was open to the appellant to agree with

its custoners as to the date on which the goods were to be
suppl i ed. From the works order dated February 23, 1953, a
copy of which was sent to one of the appellant’s custoners,
it is clear that all orders booked were subject to
appel | ant’ s~ terns of business and general understanding in
force at  thetine of 'booking the orders and despatch of
goods. It was al so open to the appellant to fix the tine
and mnode of paynent of the price of the goods supplied.
Therefore it would not be correct to contend that the
transactions were conpletely regulated and controlled by the
controller leaving no roomfor nutual assent. In his
revision petition dealing with the question of transport of
the goods supplied the appellant stated that "the transport

of goods was if at all by -virtue of an  independent
arrangenent between the petitioner and the persons to whom
the goods were supplied......... This ~admi ssion clearly

shows that the supplies in question were nmade partly on the
basi s of mutual assent.

It was M. Bannerjee’'s contention-that for finding out the
nature of the transaction we have only to | ook to the order
and not to the docunments produced in the case. According to
him the docunents produced inthis case do not fully
di scl ose the nature of the transactions; the transactions in
guestion had to be effected under the terns of the ~‘order
the order left no roomfor negotiation between the supplier
and its customers and therefore we shoul d conclude that the
transactions in question are not sales. According to M.
Bannerjee all supplies of iron and steel products could be
nmade only in accordance with the directions given by the
controller under cl. 10B of the order. That being so, he
asserted there was no roomfor nutual assent. W - do not
think that this contention of M. Bannerjee is well-founded.
W are wunable to agree with himthat the iron and stee
products could not have been supplied to any person -except
in pursuance of an order nade by the controller wunder cl
10B. We think that supplies by producers can be  nade in
pursuance of an order of the controller under cl.5 W are
not pursuaded

489

by M. Bannerjee's contention that clauses 4 and 5 nerely
prohi bit the prospective buyer and the intending seller from
buying or selling without the sanction of the controller and
that those provisions do not confer power on the controller
to authorise a person to acquire and to permt a producer to
sel | . Those provisions, in our judgnent, by inplication
confer power on the controller to issue the necessary
authority to the buyer and the seller. This conclusion of
ours is strengthened fromthe circunstance that cl.10B was
not a part of the order till 1946. That provision was
inserted in the order by notification No. 1(1)-1(530)-A
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dated May 26, 1946, It is nobody 's case that the provisions
of the order were incapable of being inplenented till that
dat e. The contention of M. Bannerjee that the controller
derives his power to authorise the buyer to buy and the
seller to sell exclusively under cl. 10B, suffers from
another infirmty. Under cl. 10B, the controller gets
power to require any person holding stock of iron and stee

acquired by him otherwise than in accordance with the
provisions of cl. 4 to sell the whole or part of the stock
to such person or class of persons and on such terns and
conditions as may be specified in the order. This cl ause
does not enpower the controller to issue the authority
required under cl. 4. CQur attention has not been invited to
any provision in the order if we exclude from consideration

cl. 4, under which the controller could have the power to
authorise the buyer to buy iron and steel products.
Therefore, it is obvious 'that he gets that power fromcl. 4,
itself. The | anguage enpl oyed in clauses 4 and 5is sim-
| ar. If the controller gets power to authorise a buyer to
buy iron ‘and steel products under cl. 4, there is no reason
why he 'should be held to have no power under cl. 5 to
aut hori se a producer or stock-holder to dispose of his stock
of iron and steel products. Further, under cl. 10B, the

controller can only require any person holding stock ' of
iron and steel to sell the whole or part of his stock to
such person or class of persons and on 'such terns and
conditions as nay be specified in the order. That cl ause
does not enmpower. him to direct ~any nanufacturer to
manuf acture any steel or iron product and to di spose of the
same to any person. In other words, a direction under cl
10B can only be given to a person hol ding stock of iron and
steel But under <cl.5 he can authorise a producer or a
st ockhol der to di spose of any iron or steel whether the sane
is in stock or not in accordance w'th the conditions
contained or incorporated in a special or general witten
order issued by him In. the instant case, as can be
gathered fromthe correspondence already referred 'to, the
order issued by the controller could be conplied with' only
after manufacturing the required material. Hence, the order
i ssued by the controller could not have been issued under
cl. 10B. 1In this viewof the matter it is not necessary for
us to find out the true scope of cl. 10B.So far as «cl.5
is concerned. admttedly, it does not require the controller
to regulate or control every facet of a transaction between
a producer and the person to whom he supplies iron and stee
products.

490

It is true that in view of the order, the area within which
there can be bargai ning between a prospective buyer and an
intending seller of steel products, is greatly reduced.
Both of themhave to conformto the requirenents- of the
order and to conply with the terms and conditions contained

in the order of the controller. Therefore they could
negotiate only in respect of matters not controlled by the
order or prescribed by the controller. It is true, in these
ci rcunst ances, the doctrine of |aisser faire can have only a
limted ap. plication. That is naturally so. In certain
quarters the wvalidity of that doctrine is, seriously
chal | enged. Under the existing econonic conpul sions-al

essential goods being in short supply-in a welfare State
like ours, social control of many of our economic activities
is inevitable. That does not nmean that there is no freedom
to contract. The concept of freedom of contract has
undergone a great deal of change even in those countries
where it was considered as one of the basic economc
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requirenents of a denocratic life. Full freedomto contract
was never there at any tine. Law invariably inposed sone
restrictions on freedomto contract. But due to change in
political outlook and as a result of economic conpul sions,
the freedomto contract is now being confined gradually to
narrower and narrower limts. This aspect is vividly
brought out in the 'Law of Contract’ by Cheshire and Fif oot
(6th ed.) at p. 22. Dealing with the question of freedomto
contract, the |earned author observes.
"As the nineteenth century waned it becane
ever cl earer t hat private enterprise
predi cated sone degree of economic equality if
it was to operate without injustice. The very
freedom to contract with its corollary, the
freedom to conpete, was nmerging into the
freedom to -conbine; and in the last resort
conpetition and conbi nati on were inconpati bl e.
I ndi vi dual i sm was \yi el ding to nonopoly, where
strange things mght well be done in the nane
of “liberty. The twentieth century has seen
its progressive -erosion on the one hand by
opposed theory and on the other by conflicting
practice. The background of the law, soci al
political and econom c, has changed. Lai sser
faire as an ideal has been supplanted by
"social’ security’; and social security suggest
status' rather than contract. The State nay
thus ' conpel persons'to make contracts, as
where, by a series of Road Traffic Acts from
1930 to 1960, a notorist nust- insure against
third-party risks-, it may, as by ‘the Rent
Restriction Acts, prevent one party to a con-
tract fromenforcing his rights under it; or
it may enpower a Tribunal either to reduce or
to increase the rent payable under a
ease. In
many instances a/ statute prescribes the
contents of the contract. The Moneyl enders
Act, 1927, dictates the terns of any |oan
caught by its provisions; the Carriage of
Goods by Sea Act, 1924, contains six pages of
rules to be incorporated in every contract for
"the carriage of goods by sea fromany port in
Geat Britain or Northern
491
Ireland to any other port; the Hire Purchase
Act 1938 inserts into hire-purchase  contracts
a nunber of ternms which the parties are
forbidden to exclude; successive Landlord and
Tenant s Act from 1927 to 1954 contain
provi si ons expressed to apply 'notw thstandi ng
any agreenent to the contrary.".
It would be incorrect to contend that because [|aw inposes
some restrictions on freedomto contract, there is  no
contract at all. So long as nmutual assent is not conpletely
excluded in any dealing, inlawit is a contract. Onh the
facts of this case for the reasons already nentioned, it is
not possible to accept the contention of the ,learned
counsel for the appellant that nothing was |left to be decid-
ed by nutual assent. On the other hand, we agree with the
| earned Advocate GCeneral of Madras and M. Setalvad who
appeared for. the State of Wst Bengal, the intervener, that
the controller’s directions were confined to narrow limts
and there were several natters, which the parties could
deci de by mutual assent.
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We shall now proceed to examine the principal decisions
relied upon by the | earned counsel for the appellant. In
Kirkness v. John, Eudson & Co. Ltd.(1), the material facts
were these: On January 1, 1948, railway wagons owned by John
Hudson & Co., the tax payers’. then under requisition by the
M nister of Transport. were acquired, by the British
Transport Comm ssion under s. 29 of the Transport Act, 1947.
Under s. 30 of that Act, conpensation becanme payable by the
Conmission to the tax payers. The amobunt paid as conpen-
sation was substantially higher than the witten down val ue
of the wagons for incone tax purposes and as the tax payers
had received all owances under r. 6 of the rules applicable
to Cases | and 11 of Sch., D to the Income Tax Act 1918,
they were assessed under s. 17 of the Incone Tax Act 1945 to
give effect to a balancing charge in respect of the excess
of the original cost of the wagons over the witten down
val ue. The Court of Appeal held that the transfer of’
wagons .under s. 29 of the Transport Act 1947 was not a sale
at common | aw, since it did not involve a nutual assent and
a price;, it was an acquisition authorised by a statute and
not a conpulsory purchase. Therefore, the wagons were not
machi nery or plant which had been 'sold” within the meaning
of s. 17(1) (a) of the Act of 1945 and no, bal ancing charge
could be rmade under the sub-section. This, decision was
affirmed by the House of Lords by a mpjority. Speak--
in,, for the ngjority, Viscount Sinonds observed:

"My Lords, in nmy opinion the conpany’s wagons,

were not sold, and it would be a grave m suse

of language, to say that they were sold. To
say of a man who has had his ~property taken
from him against hiswll and

awar ded

conpensation in the settlenment of which be has
had no voice, to say of such a nman that he has
sold his’ property appears to ne to be as far
fromthe truth as to

(1) [1955] A.C 696.

492
say of a man who has been deprived of his
property w thout conpensation that ~he has
given ' it away. Alike in the ordinary use of
| anguage and in its |legal —concept a -sale
connotes the nmutual assent of two parties. So
far as the ordinary use of |anguage is
concerned it is difficult ~to avoid being
dogmatic, but for my part | can only echo what
Singleton L.J. said in his admrably clear
judgrment: "What woul d anyone accustoned to the

use of the words ,sale’ or 'sold answer? It
seens to-ne that everyone nust say ' Hudsons
did not sell’. | amcontent to march-in step

wi th everyone and say ' Hudsons did not | sell’
Nor is a different result reached by an
attenpt to analyse the legal concept. Vhen
Benj am n said in the passage quoted by
Singleton and Birkett L. JJ. from his well-
known book on Sale, 2nd ed., p. 1, that by
the conmmon | aw a sal e of personal property was
usually termed a 'bargain and sale of goods’,
he was by the use of the word ’'bargain’
per haps unconsciously enphasizing that the
consensual relation which the word ' bargain’
i mports is a necessary elenent in t he
concept’, "

From the facts set out above it is clear that the House of

been
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Lords was dealing with a conpul sory acquisition and not

sal e. Therefore -that decision is of no assistance to the

appel | ant .

In Messrs. New India Sugar MIIs Ltd. v. Conmm ssioner of
Sal es Tax, Bihar(1), this Court was called upon to consider
whet her ,certain transactions effected under the Sugar
Control Order 1946 were sales. By a mpjority this Court
held that they were not sales. The facts as found by the
H gh Court and accepted by this Court ,are found at pp. 463
and 464 of the report. They are as foll ows:
"The admitted course of dealing between the
parties was that the Governnment of various
consum ng States used to intinmate to the Sugar
Controller ' of India fromtime to time their
requi r enent of sugar, and simlarly t he
factory owners.  used to send to the Sugar
Controller~ of India -statements of stock of
sugar held by theni. On a consideration of the
requisitions received fromthe various State
Governments and al so the statenents of stock
received fromthe various factories, the Sugar
Controller” used to nmake allotnents. The
allotment order was addressed by ’'the Sugar
Controller to the factory owner,
ting him
to supply sugar to the State Governnment in
guestion in accordance with- the despat ch
instructions received from the - conpet ent
officer of the State Governnent. - A copy of
the :allotnent order was sinmultaneously sent
to the State Governnent concerned, on receipt
of which the conpetent authority of the State
CGovernment sent to the factory concer ned
detailed instructions about the destination to
(1) (1963) Supp. 2 S.C.R 459,
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which the sugar was to be despatched as also
the quantities of sugar to be despatched to
each pl ace. In the case of the Madr as
Government it is admtted that it also laid
down the procedure of paynment, — and the
direction was that the draft should be sent to
the State Bank and it should be drawn on Parry
and Conpany or any other party which had been
appoi nted as stockist inporter on behalf of
t he Madras Covernnent."
On the basis of those facts, the Court . came to the
concl usion that there was no room for nutual assent in those
transactions. The facts of the present case are naterially
different fromthe facts of that case. Hence the ratio of
that decision does not apply to the facts of the  present
case. Whet her in a given case there was nutual assent or
not is a matter to be decided on the facts of that case.
In Calcutta Electric Supply Corporation Ltd. v. Conm ssioner
of I ncone Tax, West Bengal (1). the facts were: The assessees
were an electric supply conpany. During the war the
government requisitioned an electricity generating plant of
the assessees under r. 83(1) of the Defence of India Rules.
The CGovernnent wanted to acquire that plant. As the
assessees were not willing to sell the plant, they required
the government to re-exanine the position and to rescind the
order depriving them of the plant, but the governnent
refused to re-consider that decision. The anpbunt which the
assessees received as price or conpensation for the plant
exceeded the witten down value of the plant by Rs.

direc
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3,27, 840/ -. The taxing authorities treated the excess as
assessees’ profits wunder s. 10(2) (vii) of the Indian
I ncome Tax Act 1922 and assessed that anpunt to tax. On a
reference wunder s. 66(1) of that Act, as to whether the
amount in question can be considered as assessees’ profit,
Harries, C. J. and Banerjee, J. held that the transaction by
which the governnent acquired the plant coul d-not be
regarded as a sale within the nmeaning of s. 10(2) (vii) and
therefore the sum of Rs. 3,27,840/- was not taxable as
profit under that provision. The Court further observed
t hat the ordinary meaning of the word ’'sale’ is a
transaction entered into voluntarily between two persons
known as buyer and seller by which the buyer acquires the
property of the seller for an agreed consideration known as
"price’. The rule laid down in that decision is the same as
that laid down by the House of Lords in Kirkness v. John
Hudson & Co. Ltd.(2). In this case also the Court was
deal ingwith a conpul sory acqui sition and not sale.

In Ms. Cenent Limted v. The State of Oissa(3), the Court
was dealing wth transactions effected under the Cenent
Control Order— 1956. Therein the  assessee conpany. a
manuf acturer of cement, was required to sell cement to the
State Trading Corporation On paynent of stipulated price.
a. 3 of the Cement Control Order provided "Every producer
shall sell (1)(a) the entire quantity of . cenent held in
stock by himon the date of the comencenent

(1) 19 I.T.R 406,

(2) [1955] A.C. 696.

(3) 12 S. T.C 205.
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of the order, and (b) the entire quantity of cement which
may be produced by himduring a period of two years fromthe
date of conmencenent of this order to the  Corporation and
deliver the same to such person or persons as  may be
specified by the Corporation in this behalf from tine to
time, (2) notw thstanding any contract to the contrary,
every producer shall dispose of cenent lying in stock wth
hi m or produced by him in accordance with the provisions of
sub-cl. (1) and shall not dispose of any cement in
contravention thereof". d. 6(1) was to the effect that the
price at which a producer may sell cement shall be specified
in the schedule. The sales in this case were effected under
the aforementioned clauses 3 and 6. It is under those
circunstances that the Court cane to the conclusion that the
transactions in question were not sales but were in the
nature of compul sory transfer of title. This case again is
of no assistance to the appellant.

The appellant’s learned counsel also read to us the
decisions in North Adjai Coal Company (P) Ltd. v. Commercia
Tax O ficer and others(l) and S. K Roy v. Additiona
Menber, Board of Revenue, West Bengal (2). On the facts of
those cases, the Court cane to the conclusion that the
transactions in question were- not sales.

For the reasons already stated, we are unable to accept the
contention that the transactions with which we are concerned
in these cases are not sales. Qut of the four elenents
nent i oned earlier, three were adnittedly est abl i shed,
nanely, the parties were conpetent to contract, the property
in the goods was transferred fromthe seller to the buyer,
and price in noney was paid. The only controversy was
whet her there was nutual assent. Qur finding is that there
was nutual assent in several respects. Hence, we agree with
the High Court that the transactions before us are sales.
That takes us to the next contention by the appellant i.e.
that there was no material to conclude that the goods were




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 16

delivered in the State of Madras for consunption. There is
no dispute that the goods in question were delivered in the
State of Madras. The dispute centres round the question
whet her it is proved that they were del i vered for
consunption in that State. The |learned counsel for the
appel | ant conceded that actual consunption within the State
need not be proved. Al that is required to be shown is

that they were delivered for consunption in the State. The
only question is whether there was any material to support
the conclusion of the Sales Tax Appellate Tribunal, the

final fact finding authority, that the goods were delivered

in the Madras State for consunption in that State. The High

Court rightly proceeded on the basis that "the burden is

certainly upon the State to establish facts upon which a

subj ect can be taxed under a financial enactnent." But it

accepted the finding of the Sales Tax Appellate Tribuna

that fromthe facts and circunstances established it is a

reasonabl e i nference to draw

(1) 17 S.T.C 514.

(2) 18 s. T.C. 379.

495

that the goods were delivered for consunption in the Madras

State. This aspect was dealt with by the Tribunal in para 1

1 of its order dated April 17, 1959. On that question this

is what the Tribunal says:
“I't wi/ll be an onerous task to pursue the
subsequent history of every inter-State sale
transacti ons to find  out whet her after
successive change of hands the’ goods left the
state; ~but it wll be permssible in such
cases to consider the broad pattern of the
transaction, the surrounding circunstances and
any other relevant date to draw a reasonable
conclusion therefrom~ In the cases before us,
it is admitted that “the sales were in
pur suance of a scheme-of internal distribution
under the control (order applicable’ to the
whole of India. That there was necessity to
draw up such a scheme, indicates that the
goods were essential goods, that the supply
was inadequate to neet the demand, — and that
unl ess there was control and restriction in
distribution it was likely that the  goods
woul d pass into the black market, and woul d be
sold at exorbitant rates. |t is ~pernissible
i nference t hat control | ed stocki st s,
regi stered stockists and registered dealers,
who are the principal buyers from the
appel l ants and who coul d be expected to / have
been given quotas in the scheme of controlled
di stribution, would be people expected to neet
the |local demand for the consunption 'of the
controlled goods. It is also well known to
people famliar wth the operation of a
controlled schene and distribution of goods
that quotas are given agai nst proved denmands,
and that it is not part of the schene of
di stribution to provide for goods sold in one
State being exported to other states inside
the Union territory because each State has got
its own quota of goods and list of <controlled
stockists, registered stockists and so on
Therefore we infer fromthe analysis given of
the transactions by the appellants, that the
sal es to various groups of pur chasers,
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regi stered stockists and controll ed

st ocki sts
and so on are all intended to neet the |oca
demands for steel products and not for re-
export. An anal ysis of the amount concerned

in each of these transactions show that the
quantity of steel involved would not be |arge
in each individual case, a circunstance again
point to the inference that the sales were
intended to neet the requirements of the
consunmers in Madras State. In the- case of
sales to local Governnent departments, it is
obvious that sales were intended for interna
consunpti on and not reexports".
Strangely enough, the  H gh Court at the first instance
thought that this finding was unsupported by evidence.
Consequently it remanded the case back to the Tribunal for a
fresh finding on'that aspect
496
after giving both the parties opportunity to adduce further
evi dence oral and docunentary. No fresh material was placed
before the tribunal after the case was sent back to it. But
on the basis of the material already on record, the tribuna
again came to the very conclusion that it had come earlier
When the cases again cane back to the Hgh Court. that
finding was accepted as correct. In our opinion, the Hgh
Court was not right in rejecting that finding at the first
i nstance. The finding of the tribunal is a reasonable
findi ng-. The inferences drawn by it are reasonabl e
inferences from the facts proved or admtted. It is
reasonable to assune that the supplies of iron and stee
products were being nade to stockists in a State for

consunption in that State. It nay be, as found in this
case, that a small portion of the supplies had gone out of
the State. But that is not a relevant circunstance. What

we have to see is whether the Supplies in question were made
for consunption in the Madras State. On that question the
finding of the Tribunal is conclusive.
The contentions of the appellant that the findings of the
tribunal about the quantum of the turnover were not based on
any evidence, or that those findings were arrived at .in
violation of the principles of natural justice or that the
deci sion of the Hi gh Court is perverse, are wholly untenable
contenti ons. At the tinme of the hearing no reasons were
advanced in support of those contentions. Hence those
contentions do not nmerit any detail ed exan nation
In the result, these appeals fail and they are di sm ssed
with costs-hearing fee, one set.

Appeal s di sm ssed
G C
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