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These two appeal s arise fromthe sane Judgnent passed by the Division
Bench of High Court of Gujarat whereby the respondents herein were acquitted
of the charges framed agai nst themunder Sections 144, 148, 302 read with
Section 149 and Section 135 of Bonbay Police Act. Ampng the five
respondents, the 5th respondent passed away during the pendency of the
appeals. Al the respondents were found guilty by the Addl. Sessions Judge,
Surat for all the offences charged against themand for the main of fence under
Section 302 read with Section 149, they had been sentenced to undergo
i mprisonnent for life.

In the appeal filed by these respondents, the H gh Court was of the view
that the prosecution failed to bring hone their guilt. Accused no. 5 was the
pat ernal uncle of deceased Natwarlal Bhanubhai. Accused No. 2 is the son-in-
| aw of accused no. 5. Accused No. 1 is a brother of 'Accused No. 2. Accused
no. 3 and accused no. 4 are cousins of -accused no. 2. The prosecution case
was that on 13th Novenber, 1985, all the accused formed thenselves into an
unl awful assenbly and went to the house of the deceased and forcibly took him
to a nearby Babul tree and caused hima series of injuries and he died on the
spot. PW7 is the wi dow of deceased and PW4 is the son of the deceased. At
the tinme of the incident, some children were playing in the nei ghbourhood. On
seeing the assault, they nmade a noi se and after hearing the noise, PW2, PW3
and PW 11, the brother of the deceased cane to the place of occurrence. . PW
11 took the injured Natwarlal Bhanubhai to the G vil Hospital at Surat where the
Doct or examnmi ned hi mand declared himto be dead.

Fromthe side of the prosecution, PW7 and PW4 were exam ned as

eyewi tnesses. PW 11, who gave the FI statenent deposed that he had seen the
accused persons at the place of the incident. The H gh Court held that there
were certain infirmties in the prosecution case, and hence the accused persons
were not guilty of the offences charged agai nst them

The | earned Counsel for the appellant subnmitted that PW7 and PW4 who
clainmed to be eyew tnesses cannot be believed for various reasons. It was
submitted that the incident happened on 13.11.1985 but these two w tnesses
were questioned by the Investigation Oficer only on 15.11.1985. No proper
expl anati on was given by the Investigation Oficer. There is evidence to show
that the Investigation Oficer had visited the house of the deceased on the very
next day. It seens that there was an attenpt by the prosecution to show that PW
7 the widow of the deceased was unconsci ous during this period and therefore,
she coul d not be questioned by the Police. But they could have questioned PW
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4, the son of the deceased at |east on the very next day. The delay in questioning
these witnesses by the Investigation Oficer is a serious nistake on the part of
the prosecution. W do not think that the H gh Court erred in disbelieving these
Wi t nesses.

PW 11, the brother of the deceased gave the FI Statenent wherein he
stated that he was the eyewitness. He gave a detail ed account regarding the
al | eged manner in which the incident happened but when he was exanm ned as a
wi tness, he stated that he cane to the scene of occurrence only after the incident
and the accused were found standi ng near the deceased with various weapons.
Therefore, the evidence of PW11 also is tainted with certain enbellishnents.
The | earned Counsel for the respondents pointed out various infirmties in the
prosecution case. According to PW7 and PW4, the accused cane to their
house, pulled the deceased out of the house and took himto a nearby babul tree.
Wiy the accused who were arnmed with weapons did not assault the deceased at
the house itself still remained a nystery? This caused some suspicion as the
def ence version was that the deceased was having an affair w th another woman
and in that connection, there was a quarrel and he nust have been done away
with by 'sone other assailants and they brought the dead body near the Babu
tree and left it there.

Thi s bei ng an appeal against acquittal, this Court would be slowin
reversing the finding entered by the H gh Court unless there is perverse and
erroneous appreci ation of evidence. |If the H gh Court, for acquitting the accused
has given certain tenable reasons, this Court would not be justified in interfering
with such acquittal. /W do not think that the Hi gh Court has taken a view which
was not plausible in view of the overall evidence given by the prosecution
Though, the prosecution could establish a serious and strong suspi ci on agai nst
the respondents, we do not think-that this case calls for reversal of the Judgment
of the Hi gh Court.

The appeals filed by the de-facto conpl ai nant and by the State are
di sm ssed accordi ngly.




