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Cl VI L APPEAL NOS. 4558, 4557 and 4559 OF 2005

[@S.L.P. (CIVIL) NOS. 8230, 18958 OF 2003 & 48 OF 2005]

S.B. SINHA, J :

Leave granted in S.L.Ps.

These appeal s invol ving conmon questions of fact and | aw were
taken up for hearing together and are being disposed of by this conmmon
j udgrent .

The basic fact of the matter is .as under:

The Life Insurance Corporation (for short "the Corporation") was

created under the Life Insurance Corporation Act, 1956 (for short "the Act").
It floated a "Sal ary Savings Scheme" which envisaged a |life insurance

policy for the salaried class enpl oyees a proposal wherefor was made to the
concerned enpl oyers. Although the Schene as such is not on records of the
case, the sane has been referred to at sone detail in the judgnent of this
Court in Delhi Electric Supply Undertaking Vs. Basanti Devi and Anot her
[(1999) 8 SCC 229] and we intend to refer thereto in extenso as it throws
consi derable light on the issue which falls for our deternination,.

The Corporation issued a brochure in relation to the said Schene
wherein it was stated:

"It is a sinple, econom cal plan whereby your

enpl oyees may obtain life insurance protection for
their famlies and retirement incone for

t hensel ves under advant ageous conditions which

m ght not be available to themotherwise. This it
acconpl i shes by savings autonmatically deducted
fromtheir pay and remtted to us once a nonth.

This is not a group insurance. Each enpl oyee

owns his policy individually, is entitled to all its
benefits and can continue the policy in the event of
any change in enpl oynent.

Under this plan, you as an enployer give facilities
to the representatives of LIC to contact your

enpl oyees to offer life insurance cover to them
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Prem um anmounts, if an enpl oyee agrees to insure
under this plan, are to be deducted every nonth
fromthe enployee's salary, in the sane manner as
the enpl oyee’s provident fund. Al the anpunts so
collected are paid to the Corporation by one
cheque by the enployer. This ensures for the

enpl oyee regul ar paynent, nonthly, of his

prem uns at concessional rates. Deduction of
prem um fromthe salary or wages of an enpl oyee
and its renmittance to the Life Insurance
Corporation is so beneficial that the recently
amended Paynment of Wages Act and the M ni num
Wages Act make it legally permssible for an

enpl oyer to do so. On your part, all that the plan
involves is a little extra accounting which you wll
surely consi der worthwhil e because of the...."

The enpl oyer concerned in terns of the said schene was addressed a
| etter by the Corporation which is as under

"Dear M Enpl oyer,
The Sal ary Savi ngs Schenme of Life |Insurance

Cor porati on has proved of considerable value to
many organi sati ons/and which we believe will be

of keen interest to you and your enpl oyees.
The general need on the part of the average

enpl oyee for nore adequate protection of his
dependants is recogni sed as well ‘as'the desirability
of his adequate provision for his own retirement.
The Schene is very sinple. Al that we need is the
cooperati on by your Payroll Departnent. They

have to nake t he deductions of the prem umon the
enpl oyee policy-hol der’s authorisation and remt
themregularly to LIC along witha reconciliation

st at enent .
Your enployee will, | amconfident, appreciate the
benefits of your Salary Savings Schene. It will be

a practical denmonstration of your personal interest
in the welfare of those who help to make your
conpany successful. Mreover, it is intune with
the present social trend.
May | discuss the natter with you with a viewto
wor ki ng out detail s?

Yours very truly,

sd/ -

(Branch Manager)"

[ Emphasi s suppli ed]

In the event, the enployer and the enpl oyee agreed to the said offer
nade by the Corporation, the former woul d express its agreenment thereto - in
the follow ng terns:

"Dear Sir,
Re: Sal ary Savi ngs Schene
PA Code No.

In order to make the benefits of your Salary

Savi ngs Schene avail able to our enpl oyees, we
agree to make the payroll deductions authorised in
witing by our enployees, in anounts sufficient to
pay the prem uns included under your Sal ary

Savi ngs Schene.

2. * * *

3. It is also understood that no form of individua
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prem um due notice or receipt will be issued by

you.

4. It is also understood that the enpl oyee policy-
hol ders shall have the right to discontinue
participation in the Scheme at any time. If an

enpl oyee exercises this right or if he is term nated,

we will notify you in witing at the office where
the remttance is forwarded and thereafter will not
be responsible for collecting his preniuns.

5. * * *

6. * * *

7. In all transactions made by us pertaining to this
Schene and any policies i'ssued by you thereunder
we shall act as the agent of our enployees and not
as your agent for any purpose.

Yours truly

sd/ -
Si gnature of enpl oyer”
[ Enphasi s suppl i ed]

The acceptance letter issued by the concerned Branch Manager of the
Corporation envisaged that it was for the enployer to deduct prem um from
the salary of the enployee and to remit the same to the Corporation. In
ot her words, the responsibility for collection of the prem um by deducting
the same fromthe salary of the enpl oyee and naki ng over the sane to the
Cor porati on was of the enployer. Sone of the clauses of the letter of
acceptance are as under:

"(a) The enployer will receive list of premuns to
be deducted call ed as denmand invoice in duplicate
each nmonth on the specified date.

(b) One copy of the invoice is to be returned al ong
with the renmittance. The second copy is to be

retai ned by the enployer for his record.

(c) It is necessary to informLIC when an

enpl oyee | eaves the service or is transferred from
one departnent to another

(d) Reconciliation statenent in a specified formto
be supplied by LIC will acconpany the statenent.

(e) The Corporation will nake changes in the

i nvoi ce based on the information received fromthe
enpl oyer regarding transfer in, transfer out and
exits.

(f) Deductions nade in each nonth will have to be
remtted to us within a week fromthe date of
maki ng deductions along with a copy of invoice

and a reconciliation statement. Mike your cheque
payabl e to the Life Insurance Corporation of I|ndia
and send it along with the copy of invoice with
reconciliation statenent drawn in the form
suggested in (d) above to the appropriate Branch
Ofice. Wile checking out staterment if you find
that an item cannot be paid, rule through the item
on the original statement and note the reason for
non- paynent against the itemin the remark

colum. If you find that an addition is to be nade,
make the addition at the end of the statement

gi ving policy nunmber, name, anount and the

reason for addition. If the enmployee is transferred
fromone departnment to another, the names of the
departments concerned and code nunber nust be
st at ed.

(g) In order to bring the invoices up to date, it is
desirable that the enployer inforns us of all the
changes in the staff immediately as soon as they
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occur. The enployer need not wait to incorporate
those in the invoice. The changes comunicated to
us through invoice are received date (sic) and the
nanes of enpl oyees continue to appear in the

wrong invoice in the neanwhile."

The enpl oyer thereafter addressed a letter to each of the enpl oyee
inform ng himof the Scheme stating:

"Real i sing that an adequate savi ngs and
protection schene will nean so nuch to you and
your famly we have arranged for the benefits of
the Sal ary Savings Schenme of the Life |Insurance
Corporation of India for all enployees who desire
its privilege. The premiumw | be automatically
deducted from your sal ary once -a nonth and
remtted to the Life Insurance Corporation."”

The enpl oyer, thus, accepted the sole responsibility to collect the
premumfromits enployees and remt the same by neans of one cheque to
the Corporation. It is also evident fromthe tenor of the correspondences
passed between the Corporation and the enpl oyer that the Schenme was as
much as that of the enployer as that of the Corporation

It is not in dispute that for the said purpose a reconciliation statenent
was sent in the form prescribed by the Corporation and no i ndividua
prem um noti ce was required to be sent to any enpl oyee and, furthernore,

no recei pt was to be given therefor. It was also for the enployer to inform
the Corporation about the changes in the staff as soon as they occured

i ncludi ng the factum of cessation of enploynent. The concerned enpl oyee

was never made aware of the correspondence between the Corporation and

t he enpl oyer.

Acircular titled "Salary Savings Scheme Endorsenent” was al so
i ssued which is in the followi ng terns:

"This policy having been issued under the
Corporation’s Salary Savings Schene, it is hereby
decl ared that the instal ment prem um shall be
payabl e at the rate shown in the schedul e of the
policy so long only as the life assured continues to
be an enpl oyee of his present enployer, whose
nane is stated in proposal and prenmiuns are
coll ected by the said enployer out of the salary of
the enployee and renmitted to the Corporation
wi t hout any charge. In the event of the Iife assured
| eaving the enpl oynent of the said enployer or
the prem um ceasing to be so collected and/or
remtted to the Corporation, the life assured nust
intimate the fact to the Corporation and in the
event of the Salary Savings Scheme being
wi t hdrawn fromthe said enpl oyer, the
Corporation shall intimte the fact to the life
assured and all premuns falling due on and after
the date of his |eaving enploynment of the said
enpl oyer, or cessation of collection of the
prem unms and rem ttance thereof in the nmanner
aforesaid, or withdrawal of the Salary Savings
Schene as the case may be, shall stand increased
by the inposition of the additional charges for the
nont hl y payment that has been wai ved under the
Sal ary Savi ngs Scherme at 5% of the prem um
excl usi ve of any prem um charged for doubl e
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acci dent benefits or extended pernmanent disability
benefits and any ot her extra prem unms charged.
During the period in which premumis renitted to
the Corporation through the enployer, the

instal ment premumw Il be deermed to fall due on
the 20th day of each nonth instead of the due date
wi thin nmentioned."

For one reason or the other, the enployers did not deduct the prem um
fromthe salary of the concerned enpl oyee.

Upon the death of the concerned enployee, his heirs and | ega
representatives either filed wit petition in the Hi gh Court or filed
applications before the District Consuner Forum constituted under the
Consumer Protection Act, 1986.

The Hi gh Court in the wit petition in the case of Rajiv Kumar

Bhasker which-is subject matter of Cvil Appeal No. 6028 of 2002 and

Di strict 'Forum State Conm ssion or National Conm ssion in other cases
foll owi ng the decision of this Court in Basanti Devi (supra) allowed the
sane.

In C Shakuntala & Anr. [Civil Appeal No. 2357 of 2003], the District

Forum hel d that both the Corporation and the enpl oyer were jointly and
severally liable to pay the assured anobunt to the concerned enpl oyee in
view of the deficiency in service. The said order having been set aside by the
State Conmi ssion, the Corporation as al so the Enployer (BHEL) preferred
appeal s before the National Commi'ssion which in view of the decision of

this Court in Basanti Devi (supra) set aside the order of the State

Conmi ssion. A Special Leave Petition was filed by Deputy Manager

(Finance Adv.), BHEL being Civil Appeal No. 2357 of 2003 wherein a

menor andum of cross objection has been filed by the Corporation

The contentions of M. G L. Sanghi, |earned senior counsel appearing
on behal f of the Corporation are as under

(i) The enpl oyer, in view of the Schenme, not being the agent of the
Cor poration, Basanti Devi (supra) requires reconsideration
(ii) As the policy was issued in the nane of the individual enployees, in

the event of non-paynment of the requisite premi umeither by the enpl oyee or
the enpl oyer, the same would result in |apse of the policy. The claimnts \026
Respondents were, therefore, not entitled to the sum assured.

(iii) The Corporation being only a comercial undertaking and as in
pursuance thereof, it had nerely extended the facility of collection of
prem um payabl e by the enpl oyees through the enployer, the same would

not make it liable to pay the assured sumin terns of the policy having
regard to the default in making paynment of the amount of prem um

(iv) The enpl oyer acted only as the agent of the enployees and not that of
the Corporation for any purpose and, in that view of the matter, the

Cor poration would not be liable to pay the assured anount.

M. L. Nageshwar Rao, |earned senior counsel appearing on behal f of

the Appellant in Cvil Appeal No. 2357 of 2003, would contend that having
regard to the decision of this Court in Basanti Devi (supra), the Nationa
Conmi ssion nmust be held to have committed an apparent error in affirmng
the judgment of the District Forumas the enployer cannot be nade liable to
pay the ampount under the policy.

The Sal ary Savi ngs Scheme, as noticed herei nbefore, provides for a
tripartite arrangenent.

The Corporation itself had approached the enpl oyers and they agreed
to such proposal; upon acceptance whereof by the Corporation, the enployer
addressed a letter to the concerned enpl oyees giving details about the
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Schene. In the letter of the Corporation, it was projected that it was the
schene of the enployer itself. The enployers were, thus, allured to ask
their enpl oyees to agree to the proposal, on the prem se that the sane woul d
amount to a practical denonstration of their interest in the welfare of those
who help to make the comnpani es successful and, furthernore, which would

also be in tune with the 'present social trend

The enployers in terns of this tripartite arrangenent accepted the
responsi bility of deducting the premumfromthe salaries of the sane and
send the sane to the Corporation by one cheque. As noticed hereinbefore,
the concerned enpl oyees woul d have no know edge about the contents of
correspondence passed between the Corporation and their enpl oyers.

Par agraph 3 of the enployer's letter to the Corporation indicates that

no form of individual prem umdue notice or receipt would be issued by the
Cor poration which clearly shows that the entire responsibility was thrust
upon the enployer by the Corporation.

An agency can be created expressly or by necessary inplication. It

may be true that the enployers in response to the proposal made by the
Corporation stated that they would act as agents of their enployees and not
that of the Corporation. But, the expression "agent" in such circunstances
may not nean to be one within the neaning of the Life Insurance

Corporation of India (Agents) Regulation, 1972 made in ternms of Section 49
of the Act; but would nmean an agent in ordinary sense of the term An

enpl oyer woul d not be an agent in terns of the said Regulation on the

prem se that it was not appointed by the Corporation to solicit or procure
life insurance business. The enployers had no duty to discharge to the
Corporation either under the Act or the rules and regul ations franmed

t hereunder but keeping in view the fact that the Corporation did not nake
any offer to the enpl oyees nor woul d directly nake any commruni cati on

with them regardi ng payment or non-paynent of the prenium or any ot her
matter in relation thereto or connected therewith including the [ apse of the
policy, if any, it cannot be said that the enployer had no role to play on
behal f of the Corporation.

In a plain and sinple contract of (insurance either the Corporation or

the agent, on the one hand, and the insured, on the other, is liable to comply
with their respective obligations thereunder. |n other words, when a contract
of insurance is entered into by and between the insurer and the insured no
third party would have any role to play, but the said principle would not

apply in a case of this nature. |In a schene of this nature, the enployers were
to nake all endeavours to inprove the service conditions of the enpl oyees

and discharge its social obligations towards them ~So far as the enpl oyees
are concerned, they could not approach the insurer directly, and, thus, for al
intent and purport they were to treat their enployers as 'agents’ of the
Corporation. The Schene clearly and unequivocal |y denonstrates that not

only the contract of insurance was entered into by and between the enpl oyee
and the insurer through the enpl oyer but even the terns and conditions of

the policy were to be performed only through the enpl oyer.

In that limted sense, the enployers would be the agents of the insurer
In Bowstead & Reynol ds on Agency, Seventeenth Edition, at page 307, it is
st at ed:

"Where a person, by words or conduct, represents

or permits it to be represented that another person
has authority to act on his behalf, he is bound by
the acts of that other person with respect to anyone
dealing with himas an agent on the faith of any
such representation, to the sane extent as if such
ot her person had the authority that he was
represented to have, even though he had no such
actual authority."
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Section 182 of the Indian Contract Act, 1872 reads as under

"' Agent’ and 'principal’ defined \026 An 'agent’ is a
person enployed to do any act for another, or to
represent another in dealings with third persons.

The person for whom such act is done, or who is

so represented, is called the "principal’."

The definition of 'agent’ and ’'principal’ is clear. An agent would be a
person enployed to do any act for another, or to represent other in dealings
with third parties and the person for whom such act is done or who is so
represented is called the principal. It may not be obligatory on the part of
the Corporation to engage an agent in ternms of the provisions of the Act and
the rules and regul ations franed thereunder, but indisputably an agent can be
appoi nted for other purposes. Once an agent is appointed, his authority may
be express or inplied in terns of Section 186 of the Contract Act.

For creating a contract of agency, in view of Section 185 of the Indian
Contract Act, even passing of the consideration is not necessary. The
consi deration, however, so far as the enployers are concerned as evi denced
by the Schenme, was to project their better inage before the enpl oyees.

It is well-settled that for the purpose of determi ning the | egal nature of
the rel ationship between the all eged principal and agent, the use of or

om ssion of the word "agent" is not conclusive. |If the enployee had reason
to believe that his enployer was acting on behalf of the Corporation, a
contract of agency may be inferred.

In Basanti Devi (supra), this Court stated the law thus:

"\ 005For mati on of the contract of insurance is
between LI C and the enpl oyee of DESU. Schene

has been introduced by LIC purely on business
consi derations and not for any particul ar benefit of
i nsurance conferred on the enployee working in

an organi sation. Though in the pro forma letter
witten by DESUto LIC it is nentioned that

DESU woul d be an agent of its enployee and not
that of LIC but this understandi ng between LIC
and DESU was not conmuni cated or nmade known

to the enployee. As far as the enployee is
concerned he is told that premumw || be deducted
fromhis salary every nonth and remtted by

DESU to LI C under an agreenent between LIC

and DESU. For the enpl oyee of DESU, therefore,
DESU had inplied authority as an agent of LICto
collect premumon its behalf and then pay to LIC
There is nothing on the record to show that Bhim
Si ngh was ever nade aware of the fact that DESU
was not acting as an agent of LIC. Rather in the
nature of the Schene, the enpl oyee was nade to
believe that it is the duty of the enployer though
gratuitously cast on himby LICto collect prem um
by deducting fromthe salary of each enpl oyee
covered under the Schene every nonth and to

remt the same to LIC by nmeans of one

consol i dated cheque. Now it could be said that
DESU woul d not be liable as an agent of its
principal, i.e., LIC and also it was rendering
service of collecting the premumand remtting the
sanme to LIC free of any cost to the enployee. As
to what is the arrangenent between LIC and

DESU t he enpl oyee is not concerned. In these

ci rcunst ances DESU cannot perhaps be held liable
under the Act\ 005"
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We, with respect agree with the said observations and, thus, are
unable to accept the contention of M. Sanghi that the natter be referred to a
| arger Bench

We may, furthernore, observe that having induced the enployer to

act as a nodel enployer and discharge its social obligations vis-‘-vis its
enpl oyees it may not be permissible for a "State’ within the nmeaning of
Article 12 of the Constitution to contend at this belated stage that in the
event of default on the part of the enployer, it may get itself discharged
fromits contractual obligations in such a cavalier nmanner

The Schenme clearly provides that in the event of cessation of

enpl oyment the concerned enployee if continues his enpl oynent under a

new enpl oyer, the forner enployer has to informthe Corporation

t hereabout. Furthernore, upon retirenent or in situations other than taking
up of any job with any other enployer, the enpl oyee would be entitled to
continue withthe policy but therefor, he will have to pay a higher prem um
Even at that stage, the Corporati on wuld have a duty to informthe

enpl oyee concerned towards his right. Even in case of non-paynent of
prem um for any reason whatsoever, in view of the object the Schene seeks

to achieve, it was the duty of the insurer to informthe enpl oyee about the
consequences of non-receipt of such premumfromthe enployer. The
Corporation has failed or neglected to do so. |In that view of the natter, we
do not find any reason to take a different view

In terms of the Schene, significantly the enployee for all transactions

was required to contact his enployer only. I'n view of our findings

af orenmenti oned, the Corporation, thus, cannot be permtted to take a

different stand so as to nake the enpl oyee suffer the consequences

emanating fromthe default on the part of the enployer. |If for sonme reasons,
the enployer is unable to pay the salary to the enpl oyees, as for exanple, its
financial constraints, the enployee may be held to have a legitimte
expectation to the effect that his enployer would at |east conply with its

sol emn obligations. Such obligations having been undertaken to be

perfornmed by the enployer at the behest of the Corporation as its agent

having the inplied authority therefor, the Corporation cannot be pernitted to
take advantage of its own wong as also the wong of its agent.  In any

event, the enployer was obligated to informthe enpl oyee that for some

reason, he is not in a position to performhis obligation whereupon the latter
could have paid the premumdirectly to the Appellant herein

In South Sydney District Rugby League Football Cub Ltd. vs. News
Ltd. and Others [177 ALR 611], a simlar question cane up for
consideration. In that case there existed an exclusionary provision contained
in clause 2.2 in the agreenent entered into by the parties thereto to the
foll owi ng effect

"NRL will act solely as an i ndependent contractor.

Nothing in this agreement will constitute, or be construed
to be or create, the relationship of enployer and

enpl oyee, principal and agent, trustee and beneficiary,
joint venturers or partnership between the partners and
NRL. "

Construing the said clause it was held that by conduct of the parties a
rel ati onship was designed in which, at the level at which NRL was to
performits part in the operation of the business of the Appellant therein
NRL represented the partnership’s business, and invited participation
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therein by clubs etc. The Court held that by reason thereof a fiduciary
rel ationship cane into being which was in substance that of an agency,
stating

"There are several ancillary matters to which
should refer briefly. First, I have not referred directly to
an argunent advanced by News and NRLI to the effect
that the recitals in the services agreenent cannot in any
way be used to contradict cl. 2.2. | do not for one
nonent cast doubt on the |ong-established proposition
that in the construction of an instrunent the recitals are
subordinate to the operative part so that where the
operative part is clear, it is treated as expressing the
intention of the parties and it prevails over any
suggestion of a contrary intention afforded by the recitals
: see 10 Hal sbury’s Laws of Engl and, 1st ed, 1909, para
803; Norton on Deeds, 2nd ed, 1928, p. 197. The question
is not whether the intent of cl. 2.2 was clear. It is
whet her, i'n the context of the factual relation
consensual ly created, it was effective in its purpose.

Secondl y, having found NRL to be the
partnership’'s agent, |I' do not thereby suggest that any
particul ar contract ‘entered into by NRL did, or for that
matter did not, bind the partnership. That question is one
of fact in each instance and raises issues that go far
beyond what is of present concern.”

A somewhat simlar view was taken by the House of Lords in
Branwhite vs. Worcester Wrks Finance Ltd. [(1969) 1 AC 552] in the
following terns

"I'n the Garnac case Lord Pearson with the concurrence
of the House, used these words :

"The rel ationship of principal and agent can

only be established by the consent of the principa
and the agent. They will be held to have consented
if they have agreed to what ampunts in law to such
a relationship, even if they do not recognize it
thensel ves and even if they have professed to

di sclaimit\005But the consent nust have been given
by each of them either expressly or by inplication
fromtheir words and conduct."

The significant words, for the present purpose, are

"if they have agreed to what anbunts in law to such a
relationship." These | understand as pointing to the fact
that, while agency nust ultimtely derive from consent,
the consent need not necessarily be to the relationship of
princi pal and agent itself (indeed the existence of it may
be deni ed) but may be to a state of fact upon which the

| aw i nposes the consequences which result from agency.

It is consensual, not contractual. So interpreted, this
fornulation all ows the establishment of an agency
relationship in such cases as the present."

Yet again in Armagas Ltd. vs. Miundogas S.A. [(1986) AC 717], the
House of Lords pointed out that even in absence of any express contract of
agency in relation to the transaction nade with the third party, ostensible
authority may be presuned, stating

"\ 005Cst ensi bl e authority cones about where the principal
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by words or conduct, has represented that the agent has
the requisite actual authority, and the party dealing with
the agent has entered into a contract with himin reliance
on that representation. The principal in these
circunmstances is estopped from denying that actua
authority existed. In the commonly encountered case, the
ostensible authority is general in character, arising when
the principal has placed the agent in a position which in
the outside world is generally regarded as carrying
authority to entered into transactions of the kind in
guestion. Ostensible general authority may al so arise
where the agent has had a course of dealing with a
particul ar contractor and the principal has acquiesced in
this course of dealing and honoured transactions arising
out of it."

In Gurtner and Ot hers vs. Beaton and Qthers [(1993) 2 Lloyd' s
Rep. 369] ‘their Lordships quoted with approval the followi ng dicta from
Freeman & Lockyer vs. Buckhurst Park Properties (Mangal) Ltd. [(1964) 2

QB 480] :

"The representation which creates "apparent”
authority may take /'a variety of forns of which the
conmonest is representation by conduct, that is, by
permtting the agent to act in sone way in the conduct of
the principal’s business with other persons.”

It was further held:

"I'n applying that principlethe correct approach is
to consider the whole of the conduct of O eanacres Ltd.
inthe light of all the circunstances in order to determ ne
whet her that conduct ampunted to a hol ding out by them
of M. Beaton as having the necessary authority : see per
Lord Justice Browne-WIkinson in The Raffaella at p. 41.

It is not right to concentrate on the use of the word
"usual Il y" by Lord Justice Diplock in Freeman & Lockyer

at p. 503 and to treat it as decisive in this case on the
ground that an aviation manager cannot be regarded as
"usual Il y" having authority to make a contract for air tax
wor k when the aviation business of which he is nanager
does not include such work."

Agency as is well-settled, is a |l egal concept which i's enpl oyed by the

Court when it becones necessary to explain and resol ve the probl ens

created by certain fact situation. 1In other words, when the existence of an
agency rel ationship would help to decide an individual problem and the

facts permits a court to conclude that such a relationship existed at a materia
time, then whether or not any express or inplied consent to the creation of

an agency may have been given by one party to another, the court is entitled

to conclude that such relationship was in existence at the tinme, and for the
purpose in question. [See "Establishing Agency" by GHL Fridman \ 026 1968

(84) Law Quarterly Review 224 at p 231].

For the reasons aforenentioned, the appeals preferred by the
Cor poration including the cross objections filed by it in Gvil Appeal No.
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2357 of 2003 are dism ssed and Civil Appeal No. 2357 of 2003 is allowed.

However, in the facts and circunstances of the case, there shal
as to costs.

be no order




