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Judi ci al precedents are available in [arge nunbers in
regard to the irksome issue of inter-se seniority between
the direct recruits and pronotees. One direct recruit
judicial officer, said to be aggrieved by the issuance of a
Notification dated 13th Decenber, 1990 in the matter of
revision and refixation of the dates of confirmation of
Districts/Additional District and Session Judges in Haryana
Superior Judicial Service has brought this matter before
this Court wunder Article 32 of ‘the Constitution. On an
analysis of the factual details, it can undoubtedly be said
that the nmatter itself has a. chequered career. The
appel l ant joined the service on 2nd May, 1983 as a direct
recruit Additional District & Sessions Judge in Judicia
Service on probation for a period of 2 years. The
contextual facts depict that shortly after joining the post
and during the probationary peri od, the petitioners
services were ternmnated and in accordance with the existing
Rul es, the recomrendation for such term nation was duly sent
to the State Governnent but the State CGovernment in its turn
however requested for a further probationary period of one
year. Subsequently however, upon the expiry of the extended
period the petitioners services were termnated and it is
against the termnation order, that the petitioner noved
this Court wunder Article 32 of the Constitution. By an
order dated 26.5.1988 this Court however did set aside the
or der of termnation and a direction was issued for
reinstatement of the appellant with continuity of service
together with all arrears of salary, allowances and other
benefits and in terns therewith petitioners service was
confirmed with effect from2nd May, 1986. Subsequent to the
pl acenent of the petitioner as above (i.e. to say from
2.5.1986), the petitioner however, noved an interlocutory
application in the Cvil Appeal No.811 of 1988 and this
Court on 11th Septenber, 1990 passed an order to the effect
that the petitioners entitlenent for confirmation from 2nd
May, 1985 cannot be doubted and the Hi gh Court was not right
in confirmng the petitioner with effect from 2nd My, 1986
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and it is on this perspective a further direction was issued
by this Court for confirmation of the petitioner with effect
from 2nd May, 1985 within two nonths and the same was duly
conplied with recording the confirmation as directed. The
petitioner however nmoved once again this Court, under
Article 32 which is presently under consideration inter alia
for issuance of a Wit of Certiorari for quashing the order
or notification dated 13.12.1990 regardi ng the placenent of

the petitioner in the seniority list. |Incidentally, it is
convenient to note at this juncture that the petitioner has
been placed at SI. No.27 in the seniority list. It is also
convenient to note that whereas the petitioner clains
pl acenent imediately after SI. No.18 i.e. Shri Krishan

Kant in the pleadings before this Court but there is slight
shift in the stand during the course of hearing since the
petitioner (appearing in person) contended that as a natter
of fact, the placenent should have been immediately
after Shrii M K. Bansal at SI.No.20. Sl.No.19 and before Shri
A.S.Garg who i's placed at The second Wit Petition presently
under consideration also contain two other prayers t he
first being for issuance of a proper wit striking down Rule
10 (2) regarding the date of confirmation of direct recruits
and portion of Rule 12 regarding fixation of seniority on
the date of confirmation as being violative of Articles 14
and 16 of the Constitution and secondly for issuance of a
Wit of Mandamus directing the Respondent No.1 to refix the
seniority of the petitioner in accordance with the rules
after giving sane interpretation which had been given for
the petitioners and respondents-in the case of H L. Randev
& O's and for appropriate placenent of the petitioner being
senior to Respondent No.3 to 9 wth all consequentia
benefits. As noticed above the petitioner during the course
of hearing w thdrew the nanes of Respondent No.3 Shri MK
Bansal as al so Respondent No.9 Shri B.L. Qulati and prayed
for striking off the same fromthe Cause Title of the
petition and in terns therewith this Court directed
wi thdrawal of the nanmes as prayed for by the petitioner
The principal grievance thus pertains to placenment of
Respondent MNos.4 to 8. It will not be out of -context to
note that Respondent Nos.4 to 8 have all retired from the
Judicial Service and the petitioner hinself is to retire
shortly. Bef ore proceeding with the matter further, a 1ook
at the prayers of the Interlocutory Application .in the
earlier disposed of appeal noted above would be convenient
at this juncture: a) to fully inplenment the judgnent
passed in Cvil appeal No.811 of 1988 deci ded on 26.5.1988.

b) to confirmthe petitioner |Ishwar Chand Jain at |east wth@@
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effect from2.5.1985 and to fix the seniority accordingly. @@
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c) torevise the ACR for the year 1984-85 suitably i.e.
fromC (unsatisfactory) to B plus (Good) in the Iight of

the judgment of this Honble Court. d) to pass such ' other

further orders as this Honble Court may deem fit and proper

in the circunstances of the case. It is in regard to the

prayer (b) that Shri Mahabir Singh, |earned Advocate
appearing for the Respondents contended as a prelininary
i ssue for consideration that since the petitioner has prayed
f or fixation of seniority in earlier Interlocutory
Application, question of further fixation would not arise
and the present application is barred under the doctrine of
res judicata or constructive res judicata or principles
anal ogous thereto. W are, however, not inpressed with the
prelimnary objection of the |earned Advocate since the
seniority list wunder challenge in the petition is of 13th
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Decenmber, 1990 and the earlier petition was filed on 7th
July, 1990 and the order thereon was passed on 1lth
Septenber, 1990. In the premnmi ses, question of the chall enge
bei ng barred by the doctrine of res judicata or constructive
res judicata or under any principles anal ogous thereto does
not and cannot arise and as such the prelimnary objection
of M. Mahabir Singh fails. Turning attention on to the
nerits of the matter, be it noted that prior to the
conpletion of the probationary period the rules stood
amended and M. Mahabir Singh, Advocate for the Respondents
contended that it is the earlier rule which ought to be
treated as the governing rule in the matter of placenent of
the petitioner in the seniority list and it is on this
score, the petitioner while conceding the factum of the
earlier rule being the governing rule, contended that Rule
10(2) and a portion of Rule 12 however ought to be decl ared
as invalid sincethe sane is violative of Articles 14 and
16. Rule 10 (2) and Rule 12 as the Rules then stood and

before amendnment read as below  Ru le 10. Probati on
(1) (2) On the conpletion of period of probation
the Governor ~may, in consultation with the H gh Court

confirm a direct recruit on a cadre post with effect froma
date not earlier than the date on which he conpletes the
peri od of pr obati on. 12. Seniority: - The
Seniority-inter-se/ of ~ the substantive nmenbers of the
service, whether direct recruits or pronotee officers, shal
be determined with the reference to the respective dates of
their confirmation; ' (Enmphasis supplied)

Provided that the seniority, inter-seof substantive
nmenbers of the Service having the same date of confirmation
shall be deternmined as foll ows: -

(i) 1in the case of direct recruits, the older in age

shall be senior to the younger; (ii) in the case of
promotee officers, in accordance with the seniority in the
Punj ab Cvil Service (Judicial Branch) as it st ood

i medi ately before their confirmation; (iii) in the case of
promotee officers and direct recruits, the older in age
shall be senior to the younger

The wvalidity of Rule 10(2) also that —of enphasised
portion of Rule 12 as above, are under challenge in this
Wit Petition.

In order however to appreciate the submissions made by
the parties and for effective adjudication of the disputes
between the parties it would be convenient to (note Rules
2.1, 2.2 and 2.6 at this juncture and the sane read as
bel ow

Rules 2.1 Appointnent to the Service neans an
appoi ntnent to a cadre post, whether on pernanent, tenporary
or officiating basis or on probation

Rul es 2.2 Cadre post nmeans a pernmanent post in the
servi ce.

Rul es 2.6 Menber of the service neans a person
a) who, imediately before the comencenment of these

rules, holds a cadre post, whether on permanent, tenporary
or officiating basis, or on probation or
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b) who is appointed to a cadre post in accordance wth
the provisions of these rules;

These rules, however, stood anended as noticed above
and excepting the amendnent to Rule 2.2 there is not rmuch of
a change introduced by the anmendnent to the rules since the
amendnments pertain to the alteration of nunber fromearlier
Rule 2.6 to present 2.5. Definition of Cadre post in
terns of Rule 2.2 however has wundergone a substantive
change: whereas in the earlier rule Cadre post nmeant a
permanent post in the service, under the new and existing
Rul e. Cadre post neans a post whether permanent or
temporary in the service as regards seniority in terns of
Rule 12. The amendnment seenms to be rather drastic in the
sense that whereas the earlier Rule 12 specifically
provided, that the seniority-inter-se would be dependant
upon reference to the respective dates of their confirmtion
for both direct recruits and pronotee officers, the
amendnment' _introduced the Ilength of continuous service
i nstead of dates of confirmation. (Enphasis supplied)

Turning on to the issue of the validity of the rules,
it has been contended by the petitioner that the portion of
Rul e 12 of the Rules, which nakes the seniority dependant on
the date of the confirmation, is |iable to be quashed being
arbitrary and violative of Article 14 of the Constitution.
The petitioner contended that his entitlenent for assigning
of seniority should be next to Shri Krishan Kant Agarwal as
the other respondents being respondent Nos.3 to 8 were not
nmenbers of the cadre on the date of joining the service by
the petitioner i.e. on 2.5.83 while under the Notifications
Nos. 606 and 607 dated 13.12.1990 confirmation. of the
petitioner with effect from2.5.85 and fixation of his
seniority next to Shri RD Aneja and Ors. cannot but be
ascribed to be illegal and void being contrary to the Punjab
Superior Judicial Service Rules (as applicable to Haryana on
2.5.83) and in fact runs contrary to the directions issued
by this Court in the Interlocutory Application No.1A'in CA
No. 811/ 88. The petitioner contended that the petitioner is
entitled to be confirnmed with effect from2.5.83 and have
his seniority fixed next to Shri KK Agarwal and the
seniority has to be assigned on the date of pronotion/date
of joining service since the appointnent of the petitioner
was on a vacant post on 2.5.83 and in the cadre having a
total strength of 27 candi dates and having regard to the
ratio between the direct recruits and pronotees, the forner
were entitled to 9 posts whereas pronotees were entitled to
18 posts and since respondent Nos. 3 to 8 do not /cone
within those 18 pronotee officers and Shri KK Agarwal /bei ng
placed at ItemMNo.18 in the list of pronpbtee officers there
exists no nmanner of doubt as to the placenment of the
petitioner before respondent Nos. 3to 8 as pronotee
of ficers. M. Mahabi r Singh on the other hand contended
that at the time of appointnment of the petitioner along with
two others in the Haryana Superior Judicial Service there
were 27 permanent posts in the cadre. According to Rule
8(2) of the Punjab Superior Judicial Service Rules, 1963 (as
applicable to the State of Haryana) in force on the rel evant
date, the nunber of posts to be manned by the direct
recruits were nine. There were only 6 direct recruits in
the service they being (1) Sh. NS Rao, (2) Sh. SK Jain
(3) Sh. R K Nehru (4) Shri Surinder Sarup (5) Sh. B.L
@Qulati and (6) Sh. V.M Jain. At the tine of appointmnent
of the petitioner along with two others in the Haryana
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Superior Judicial Service, only 24 officers (18 pronotees
and 6 direct recruits) were working agai nst the permanent 27
cadre posts nmeaning thereby that 3 pernmanent posts were
lying vacant. It my also be stated that prior to the
amendnment rmade in Rules 2(2) and 12 of the Punjab Superior
Judicial Service Rules, 1963 (as applicable to the State of
Haryana) with effect from19.3.1984 only pernanent posts
were treated as cadre posts and seniority of nmenbers of
Haryana Superior Judicial Service was to be determned with
reference to the respective dat es of confirmation.
Incidentally, factors relating to confirmation in service of
the officers of the Haryana Superior Judicial Service stand
settled by the decision of this Court in B.S. Yadav and
Os. v. State of Haryana and Os. (AR 1981 SC 561) and
the directions for confirmation in service of the officers
as contained therein are sunmarised as below. (i) A nenber
of the service who had been appointed thereto by pronotion
would if he was otherwise fit for confirmation, was to be
confirmed with effect fromthe date on which vacan cy becane
avai l able in the quota of pronotees: (ii) a direct recruit
coul d not be confirmed against a post available in the quota
of direct recruits froma date earlier to the date on which
he had satisfactorily conpleted his period of probation of
two vyears. Incidental 'y, according to the instructions
contai ned in Haryana Government |etter No.6817-2GS|-76/ 28957
dat ed 29.10. 1976 the policy of the State Governnent has been
that the tenporary posts which have been in existence in the
per manent departments for five years or nore and the work of
which is of a continuous nature, woul d be made permanent by
the Admi ni stration - Departnent after obtaining form

concurrence of the Finance Departnment. On the wake of the
observations and the directions of the Constitution Bench in
Yadavs case (supra) Sh. [IC Jain, the petitioner  having

joined Haryana Superior Judicial Service on 2.5.1983, could
not be confirmed earlier to 2.5:1985 i.e. on conpletion of
two vyears period of probation. It may also be stated that
the Haryana Governnent vide their letter dated 24.12.1981
converted one post of District & Sessions Judge wi'th effect
from24.12.1981 into cadre (permanent) post thereby revising
the cadre strength from 18 to 19 of permanent” posts.
Against this post, Sh. RK CGupta (since retired) was
confirmed. Simlarly the Haryana Government vide their
letter dated 1.6.1982 converted 8 tenporary posts into
permanent raising the cadre posts in the service from19 to
27. Qut of these 8 pernanent posts, 3 posts were kept
vacant for direct recruits to conplete their quota and
agai nst 5 remmining posts S/ Sh. O P. GQupta (since

retired), RC Jain (since expired), I.P. Vasi shth, =N K
Jain and OP. Gupta-I11 were confirned with effect  from
1.6.1982 as the records depict. In the neantinme Sh. B. S.

Yadav, Sh. O P.Gupta and Sh. K L. Wson retired from
Har yana Superior Judicial Service with ef f ect from
31.7.1982, 31.12.1982 and 31.5.1983 respectively and agai nst
these posts S/ Sh. Krishan Kant, MK  Bansal and A S.  Garg
were confirned. The Haryana Governnent vide their |letter
dated 10.11.1988 converted 1 tenmporary post of Joint Lega

Remenbrancer into permanent one with effect from 1.6.1983
and Sh. MS. Nagra, was confirned against this post. The
Haryana CGovernnent vide their letter dated 14.11.1983
converted 3 tenporary posts into permanent raising the cadre
posts in the service from 28 to 31. Qut of these 3
per manent posts, 1 post was kept vacant for direct recruits
to conplete their quota and against 2 remmining posts S/ Shri

S. B. Ahuj a and Gorakh Nath were confirned with effect from
14.11. 1983. One permanent post in the cadre of pronotee
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of ficers becane available on the untinely death of Sh. V.K
Jain (1) on 22.11.1983 and agai nst this pernmanent post Shr

R D. Aneja was confirmed with effect from22.11.1983. The
petitioner Shri 1.C  Jain was confirned on 2.5.1985 i.e.
on conpletion of two years period of probation agai nst one

of the permanent posts lying in the quota of direct recruits
with effect from 14.11.1983 in accordance with t he
guidelines of this Court, referred to above. Thus, the
petitioner had been given confirmation on the due date.

Incidentally be it noticed that the petitioner on 7th
July, 1990 moved this Court as and by way of an
Interlocutory Application in a disposed of matter being
Cvil Appeal No.811 of 1988 decided on 26.5.1988 for an
order to confirmthe petitioner at least with effect from
2.5.1985 and to fix the seniority accordingly. The other
prayers are not being taken note of by reason of the fact
that the same are not rel evant for the present purpose. In
that Interlocutory Application, however and for the prayer
as noted above, this Court observed having regard to the
earlier decision as bel ow

In view of the above observation there was no adverse
entry against the petitioner for the year 1984-85. The
petitioner was in normal course entitled to confirmtion
with effect from2.5. 1985 as no adverse material was there
against the petitioners work or conduct. But the High
Court has confirmed the petitioner with effect from2.5.1986
on the premse that the probationary period was extended.
No order of the H gh Court extending probation. has been
pl aced before wus. Since the initial period of two vyears
probationary period had been conpleted the petitioner is
entitled to be confirned with effect from 2.5.1985. The
H gh Court was not right in confirming the petitioner w.e.f.
2.5.1986. W accordingly, direct the H gh Court to consider
the appellants case for his confirmation w. e.f. 2.5.1985
within two nonths and if necessary it may hear the officers
(on adnministration side) who nay be affected’ by such
decision. The application is accordingly disposed of.

The confirmation thus stands effective from2nd My,

1985 and not 2nd May, 1986 as was offered. It is in terns@@
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of this order that a Notification dated 13th Decenber, 1990
was published recording the placenment of the officers and as
per the date of the confirmation being 2.5.1985 as directed
by this Court, the Petitioner was placed at item No.27, i.e.
i mediately after Shri Gorakhnath and Shri Aneja but before
Shri MC.  Agrawal. S/ Shri Gorakhnath and Aneja havi ng been
confirmed on 14.11.1983 and 27.11.1983 respectivel y, cannot,
but be treated as senior. This Court has already dealt with
the issue and it is on the basis of the directions contained
therein that the gradation |ist has been prepared and we see
no reason to interfere with the sane. The contention  of
pl acenent imediately after Sh. Krishan Kant at No.19 and
before Shri MK  Bansal or Sh. AS Garg in our view does
not and cannot arise in the contextual facts having regard
to the decision of this Court as noticed above. It is not
the date of joining which ought to be taken note of but date
of confirmation and in any event since the issue has been
dealt with by this Court once before, question of reopening
of the same would not arise. It is on this score, however,
that M. Mahabir Singh contended that the sane is barred by
the doctrine of res-judicata: whereas it can not be said to
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be strictly within the anbit of the doctrine but no further
relief can be granted to the petitioner by reason of the
finding of this Court in the absence of which, the decision
of this court in Chandra Kishore Singhs case (L. Chandr a
Ki shore Singh v. State of Mnipur: 1999 (8) SCC 287) could
have had some application, wherein this Court in paragraphs
14 and 15 of the Report (page 303), observed as bel ow -

14. Seniority itself based upon length of service is
an acquired right of an enployee which entitles himto be
consi dered for further promption. It is generally regul ated
by service rules. Such rules normally provide for
det er m ned seniority wth reference to the dat e of
appointnent to the class, category and grade to which the
appointnent is nmade. It is determined only on the basis of
the length of service. Such length of service nmay be on the
basis of the difference of continuous officiation or on the
basis of the difference of continuous officiation or on the
basis 'of # the difference of substantive appointnment in the
cadre or. _grade or service which may be reckoned from the
date of confirmation on the basis of ‘regularisation

15. It is ‘now well settled that even in cases of
probation or officiating appointnments which are followed by
a confirmation unless a contrary rule i's shown, the service
rendered as officiating appointnment or on probation cannot

be ignored for  reckoning the length of conti nuous
officiating service for deternining the place in the
seniority list. Were the first appointment is nade by not

following the prescribed procedure and such appointee is
approved later on, the approval would nmean hi's confirnmation
by the authority and shall relate back to the date on which

hi s appoi ntnment was nade and the entire service will have to
be conputed in reckoning the seniority according to the
l ength of continuous officiation. In this regard we fortify

our view by the judgment of the Court in G P. Doval .
Chi ef Secretary, Government of U P. [1984 (4) SCC329]

The probati onary period in t he matter under
consi derati on however cannot be considered by reason of the
settlenment of the issue as above and also the factumof a
contra service rule Incidentally be it noted that the
original two year probationary period was extended by the
State CGovernnent for one year nore, by reason wherefor, this
Court on a petition under Article 32 by the Petitioner
redressed the grievance by recording that substantive
pl acenent of the Petitioner ought to be from 2.5 1985 and by
reason of the finding and observation of this Court as
regards substantive appointnent neither any continuous
of ficiation nor any probationary period can be considered to
ascribe seniority to the petitioner herein. The direction
to the H gh Court by this Court to consider the appellants
case for confirmation with effect from2.5.1985 answers all
the queries raised in the matter, as such we need not even
delve into the wvalidity of the rules as raised by the
petitioner herein and thus would | eave the questions open
Significantly, petitioners rank and file has been
determined by this Court at his own instance and having
gained the desired objective, we should have thought that
the litigatious spirit would die down or be at its |owest
ebb at |east but unfortunately and we say so since we fee
it expedient to record that the spirit continued unabated
and undaunted and resultantly the instant proceeding, which
is, toput it very mldly, a total abuse of the process of
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court. The petitioner herein, has been able to persuade
this Court in the earlier matter to redress his grievances
and even after obtaining the fullest benefit, the denand
still remains to be insatiable, which in our view runs
counter to all known principles of judicial ethics. Before
we part with the judgment and record our conclusion in the
matter we would wish to highlight one aspect of the nmatter
whi ch needs to be considered with care and caution so far as
the judicial officers are concerned. Judiciary is one of
the three organs of the State and owes constitutiona

responsibility. Responsi veness to the needs of a |Iitigant
to have the matter disposed of expeditiously cannot be
decried in any way and in any event is the need of the day.
The petitioner herein has been in the judicial service since
1983 (if that date had to be taken note of) and a |ong
period of seventeen years has been spent nore in the |aw
courts in ventilating the personal grievance rather than
redressing the grievances of the litigant public. Al of us
owe a duty to the public at |arge and one need not take the

extreme. recourse unless placed against a wall. There night
be sonme grievances here and there or sone dissatisfaction
about service conditions but that wll not otherw se

aut hori se a judicial officer to indulge in fancifu
litigations. Wth these observations we do feel it inclined
to record our opinionin the matter to the effect that the
wit petition has no nerit and as such the sane stands
di smissed with costs assessed at Rs. - 2000/- to be paid to
the Legal Aid Conmittee of this Court:




