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ACT:

Custonms Act, | 1962--Sections 110(2), 111(d), 111(o) &
124A--1ssuance of a notice for extension of tinme beyond six
nmont hs under Proviso to Sec. 110(2) to a person from whose
possessi on goods have been seized--Held to be necessary but
subject to the need for mmintaining confidentiality of
i nvesti gation.

HEADNOTE:

Acting on the basis of the information contained in an
advertisenent in a newspapers offering the sale of ~ inported
manual and electric typewiters, ‘adding and -calculating
machi nes, the custonms authorities raided the premises of Ms
Typewiters and Stationary Operation Private Ltd., Calcutta
on 5th May, 1966 and recovered fifteen typewiters, adding &
cal cul ating machines. On inquiry it was learnt that the said
nmachi nes had been sold to the Conpany by R N. Bagh, who  in
turn disclosed that the machines in question had been  pur-
chased from crew menbers of the vessels. On 7.5.66 the
custonms authorities searched the business prem ses of the
Conpany and found several machines fromthe docunents seized
during the search it came to light that there was a conspir-
acy between the Respondents and sone of the crew nmenbers of
certain vessels whereunder it had been agreed “that the
Respondents would | ook after the famlies of the crew mem
bers in India and the crew personnel would draw their  ‘wages
abroad in foreign currency and after purchasing the said
machi nes. would supply to the Respondents after clearance
under the concessions provided under the Baggage Rul es.

The goods in question were seized on 5/7th May, 1966 and
as required by Rule 124(a) of the Custons Act, notices as to
why the goods should not be confiscated were due to issue
within six nonths thereof. Section 110(2) of the Custons Act
provided that if a notice as contenplated by Section 124(a)
is not issued within a period of six nonths as provided
thereunder, the goods shall have to be returned to the
person from whose possession, they were seized. However a
proviso to Sec. 110(2) nmkes a provision that the period of
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on sufficient cause being shown, by the Collector for a
peri od not exceedi ng six nonths.

The officers of the Custonms Departnent showed cause to
the Additional Collector of Custonms, Calcutta for extension
of time to serve a show cause notice on Respondents and
extension of six nmonths was granted for the purpose under
the proviso to Section 110(2) of the Custons Act. No notice
of the proceedings relating to the said extension was given
to the persons from whose custody the goods were seized.

On 6th Decenber 1966, the Assistant Collector of Custons
i ssued a notice to each of the Respondents calling upon them
to show cause why the goods should not be confiscated.

On April 18, 1967, the Respondents filed a Wit Petition
in the High Court at Cal cutta challenging the proceedings
initiated against themby Custonms Authorities. The |earned
Si ngl e ~Judge of the H gh Court who heard the Wit Petition
held that the Order of extension to be nade under Section
110(2) of the Custons Act is not an admnistrative order but
a quasi judicial order and as the order has been passed ex-
parte w thout notice to the owner of the goods, it was in
breach of principle of Natural Justice. The order of exten-
sion was accordingly quashed and it was held that the owner
was entitled to the return of his goods.

The appellants ,appealed to the Appellate Bench. The
appel l ate Bench allowed the appeal in part, quashed the
order of extension dated 3rd Novenber, 1966 directed the
appel l ants to restore the machi nes and docunents seized from
the Respondents. However the Customs Authorities were per-
mtted to initiate and conplete such —other ~proceedi ngs
agai nst the Respondents as were open to themin ‘law. The
appel l ate Bench was of the opinion that the decision in
Assistant Collector of Custons v. Charan Das, [1971] 3 SCR
802 | ays down the correct |aw and notice of extension should
have been given to the owner of the goods before the O der
of extension had been passed.

Hence this appeal by the Custons Departnent.

At the hearing of the appeal Respondents placed reliance
upon Charan Das Mal hotra, (supra). Reference was also made
to the decision in Ms Lokenath Tolarametc. v.B.N Rangwani
JUDGVENT:
appeal were of the opinion that the view taken in the said
two cases required reconsideration and the
284
appeal has been referred to a | arger Bench for a decision on
the question whether the Collector is bound to issue notice
to the persons from whose possession the goods were seized
and to give himan opportunity to nmake his representation on
the point whether the tine for issuing notice under ~ Section
124(a) of the Act shoul d be extended beyond six nonths.
Partly allow ng the appeal this Court,

HELD: The words "on sufficient cause being shown" in the
proviso to Section 110(2) of the Custonms Act indicates that
the Collector of Custonms nust apply his mnd to the point
whet her a case for extending the period of six nobnths is
made out. [289E- F]

The right to notice flows not fromthe mere circunstance
that there is a proceeding of a judicial nature, but indeed
it goes beyond to the basic reason which gives to the pro-
ceeding its character, and that reason is that a right of a
person nmay be affected and there nay be prejudice to that
right if he is not afforded an opportunity to put forward
his case in the proceeding. If the notice is not issued in
the confiscation proceedings within six nonths fromthe date
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of the seizure the person from whose possession the goods
have been seized becones inmediately entitled to the return
of goods. It is that right to the imedi ate restoration of
goods upon the expiry of six nonths fromthe date of the
seizure that is defeated by the extension of time under the
provio to Section 110(2). [289H;, 290B-C]

There can be no right in any person to be inforned
m dway, during an investigation, of the material collected
in the case against him Wile notice nay be necessary to
such person to show why tine should not be extended, he is
not entitled to information as to the investigation which is
in process. [290H 291A]

The person from whose possession the goods have been
seized is, therefore, entitled to notice of the proposa
before the Collector of Custons for the extension of the
original period of six nonths nentioned in Section 110(2) of
the Customs Act and he'is entitled to be heard wupon such
proposal but subject to the restrictions in regard to the
need for maintaining confidentiality of the investigation
proceedi ngs. [ 292D E]

Ganeshmul-— Channilal ~Gandhi & Anr., v. Collector of
Central Excise and Asstt. Col l'ector, Bangalore, A l.R 1968
Mysore 89, Sheikh
285
Mohamed Sayeed v. Assistant Collector of Custonms for Pre-
ventive & Ohers, AIl.R 1970 Calcutta 134 and Karsandas
Pepatlal Dhineja & Os., v. Union of India & Anr., [1981]
E.L.T. 268 not applicable.

&

CIVIL APPELLATE JURI SDI CTION: Civil Appeal No. 1529 of
197 1.

From t he Judgnent and Order dated 31.7.70 of the Cal cut-
ta H gh Court in Appeal No. 29 of 1969.

G Ramaswany, Additional Solicitor general, A/K ' Gan-
guli, P. Parnmeshwaran and A K Srivastava for the Appel-
| ant s.

D.N. Mukharjee and P.K. Ghosh for the respondents.
The judgrment of the Court was delivered by

PATHAK, CJ. This appeal by certificate granted by the
H gh Court of Calcutta is directed against the judgnent
dated 31 July, 1970 of that H gh Court partly allowing a
wit petition arising out of proceedings under the Custons
Act, 1962.

On 5 May, 1966. noticing an advertisement in a newspaper
offering inported nmanual and electric typewiters, adding
and cal cul ating nmachines, the Custons authorities raided the
prem ses of Messrs. Typewiters and Stationery Operation
Private Limted, Calcutta, on the same day and ‘recovered
fifteen typewiters, adding and cal culating machines. The
machi nes had been sold to the conpany by R N. Bagh, who in
turn disclosed that he had purchased them from the crew
nmenbers of sone vessels. On 7 May, 1966, the Customs O fi-
cers searched the residence and busi ness prem ses of Messrs.
Central Typewiter Conpany and recovered several typewiters
and calculating and adding nmachi nes. From sone docunents
sei zed during the raid and statenents recorded, it appeared
that there was a conspiracy between the respondents and sone
of the crew nenbers of certain vessels where it was agreed
that the respondents would | ook after and naintain the
famlies of the crewnenbers in India while they were
abroad, woul d advance them noney and the crew nenbers would
draw their wages abroad in foreign currency and purchase




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 9

wi th those nbneys second-hand typewiters, adding and cal cu-
lating machines and then bring themto India and deliver
them to the respondents after clearance under the conces-
sions provided in the Baggage Rules in order to circunvent
the restrictions inposed under the Inport Trade Contro
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Regul ations. It appeared that during the period 1961 to 1965
about 200 pieces of typewiters, adding and calculating
machi nes had been acquired by the respondents for a sum of
about Rupees one | akh and out of which forty six had been
sol d.

The goods were seized on 5/7 May, 1966 and notices were
due to issue under s. 124(a) of the Custons Act, 1962 within
six nmonths fromthat date. Meanwhile, the Subordinate Ofi-
cers, Custons Departnent, showed cause to the Additiona
Coll ector of Custons, Calcutta (who had the sanme powers
under the Act as the Collector) for granting an extension of
time for  serving the show cause notice. On 3 Novenber,
1966, the Additional Collector granted an extension of tine
for a further six nonths in terns of the proviso to s.
110(2) of the Custonms Act, 1962.

On 6 Decenber, 1966 the Assistant Collector of Custons
i ssued notice to each-of the respondents calling upon himto
show cause why the said seized machi nes should not be con-
fiscated wunder s. 111(d) and s. 111(o) of the Custons Act,
1962 read with s.3(2) of the Inmport and Export Control Act,
1947 and why penal action should not be taken against the
respondents under s. 112 of the Custonms Act, 1962.

On 18 April, 1967, the respondents filed a wit petition
in the Hgh Court at Calcutta challenging the proceedings
initiated against themby the custons authorities including
the seizure of the machines. On 11 Decenber, 1968 a | earned
Single Judge of the Hi gh Court repelled the contention of
the appellants that the proceeding was~ administrative in
nature and held that the order of extension to be made under
s. 110(2) of the Custons Act was a quasi-judicial order and
as the order had been nade ex-parte and without notice to
the owner of the goods it was in breach of the principles of
Natural justice and therefore void. He observed that as the
order, noreover, was not comunicated to the respondents
before the expiry of six nonths fromthe date of seizure,
the order of extension was invalid and the respondents  had
beconme entitled as of right to the return of the goods. The
wit petition was allowed, and the proceedings initiated by
the respondents against the appellants were quashed by the
| earned Single Judge by his judgnent and order dated 11
December, 1969.

The appel | ants appeal ed to the Appell ate Bench and. the
Appel | ate Bench of the High Court by judgnment dated 31 July,
1970 allowed the appeal in part, quashing the order of
extension dated 3 Novenber, 1966 and directing the appel-
lants to restore the machi nes and docu-
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ments seized fromthe respondents. The Customs authorities
were permtted to initiate and conpl ete such other proceed-
i ngs agai nst the, respondents as were open to themin | aw.

The appel | ants now appeal to this Court in so far as the
judgrment and order of the Appellate Bench proceeds agai nst
them

Section 110(1) of the Custonms Act, 1962 provides that if
the proper officer has reason to believe that any goods are
liable to confiscation under that Act he nay seize such
goods. Section 110(2) provides:

"Where any goods are seized under sub-section
(1) and no notice in respect thereof is given
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under clause (a) of Section 124 wthin siXx
nont hs of the seizure of the goods, the goods
shall be returned to the person from whose
possessi on they were seized:

Provided that the aforesaid period
of six nmonths may, on sufficient cause being
shown, be extended by the Collector of Custons
for a period not exceeding six nonths."

Section 124(a), to which reference has been nade in s.
110(2), provides that no order confiscating any goods or
i mposing any penalty on any person shall be nade under
Chapter XIV unless the owner of the goods or such person is
given notice in witing informng himof the grounds on
which it is proposed to confiscate the goods or to inpose a
penalty and is given an opportunity of naking a representa-
tion in witing, and is also given a reasonable opportunity
of being heard in the natter.

It is apparent that goods |iable to confiscation my be
sei zed by virtue of 's. 110(1) but that those goods cannot be
confiscated or penalty inposed without notice, opportunity
to represent and to be heard to the owner of the goods or
the person on whom penalty is proposed. This notice nust be
given within six nmonths of the seizure of the goods, as
envisaged by s. 110(2) of the Act, and if it is not, the
goods nust be returned to the person fromwhom the goods
were seized. The proviso to s. 110(2) of the Act allows the
period of six nmonths to be extended by the Collector of
Custons for a period not exceeding six nmonths on sufficient
cause being shown to himin that behalf.

The Appel | ate Bench of the H gh Court is of opinion that the
288

deci si on-of the Hi gh Court in Assistant Collector of Custons
v. Charan Das Malhotra, [1971] 3 SCR 802 lays down the
correct law and applies to the facts of this case, that
there is a duty on the part of the Collector of Custons to
act judicially in exercising the power conferred under the
proviso to s. 110(2) of the Act and that, therefore, notice
shoul d have gone to the owner of the goods before the exten-
sion was ordered under the proviso. |t has been held further
that the order of extension should have been conmmunicated to
the owner and as that was not done the order was ineffec-
tive.

When this appeal came up for hearing before a Bench of
this Court, reliance was placed by |earned counsel for -the
respondents on Charan Das Mal hotra, (supra). That deci sion
was rendered by two | earned Judges of this Court. Reference
was also made in Ms Lokenath Tolarametc. v.B. N~ Rangwan
and Ohers, [1974] 2 SCR 199 which was a decision rendered
by four |earned Judges of this Court, and in which reference
was nmade to Charan Das Mal hotra, (supra). The | earned Judges
hearing this appeal were of the opinion that the view taken
in the two cases required reconsideration, and therefore
this appeal was referred to a | arger Bench for a decision on
the question whether the Collector is bound to issue notice
to the persons from whose possession the goods are seized
and to give himan opportunity to nmake his representation on
the point whether the tinme for issuing notice under s.
124(a) of the Act shoul d be extended beyond six nonths. That
i s how the appeal has conme before us.

In Charan Das Mal hotra, (supra) the Court referred to
the consideration that seizure was authorised under s.
110(1) on the mere "reasonable belief" of the concerned
officer, that it was an extraordi nary power and that there-
fore Parliament had envisaged a period of six nonths from
the date of seizure for conpleting an enquiry on whether the
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goods shoul d be confiscated and that if the enquiry was not
conpleted within that period the goods nust be returned. In
some cases it is possible that the enquiry requires | onger
than six nmonths, and accordingly power was conferred on the
Col l ector, an officer superior in rank and al so an Appellate
Authority wunder s. 128, to extend the time subject to two
conditions, that it did not exceed one year, and that suffi-
cient cause nust be shown for such extension. The Court
observed that the Coll ector was not expected to propose the
extension nmechanically or as a matter of routine but only on
being satisfied that facts exist which indicate that the
i nvestigation could not be conpleted for bona fide reasons
within the time provided in s. 110(2), and that therefore
ext ensi on of the period has beconme neces-

289

sary. The Collector, the Court enphasized cannot extend the
time unless he is satisfied on facts placed before him that
there is sufficient cause necessitating extension, in which
case the burden of proof would clearly lie on the Custons
aut horiti'esapplying for extension to show that such exten-
sion was necessary. Taking these consideration into record
the Court held that the words "sufficient cause bei ng shown"
required an objective exam nation of the matter by the
Col lector. It was pointed out that ordinarily on the expiry
of the period of 'six nonths fromthe date of seizure the
owner of the goods would be entitled as of right to restora-
tion of the seized goods, and that right could not be de-
feated without notice to himthat an extension was proposed.
The Court rejected the contention that the continuing inves-
tigation would be jeopardi sed if such notice was given. The
Court held that the power under the proviso to s. 110(2) was
guasi-judicial, at any rate one requiring a judicial ap-
proach, and consequently the person fromwhomthe goods were
seized was entitled to notice before the period  of six
nmont hs envi saged by s. 110(2) was extended. The point was
considered again in Ms. Lokenath Tolarametc. v.B. N Rang-
wani and Ot hers, (supra) by a Bench of four Judges of this
Court and the Court referred to the view taken in Charan Das
Mal hotra, (supra) but it declined to interfere because the
appel lants in that case had thenselves waived notice con-
cerni ng extension of the tine. The Court did not specifical-
Iy give the stanp of approval to the | aw laid down in Charan
Das Mal hotra, (supra).

There is no doubt that the words "on sufficient cause
being shown" in the proviso to s. 110(2) of the Act indi-
cates that the Collector of Customs rnust apply his nind to
the point whether a case for extending the period of six
nmonths is made out. What is envisaged is an objective . con-
sideration of the case and a decision to be rendered  after
considering the material placed before himto justify the
request for extension. The Custons O ficer concerned who
seeks the extension nmust show good reason for seeking the
extension, and in this behalf he would probably want to
establish that the investigation is not conplete and it
cannot vyet be said whether a final order confiscating the
goods should be nade or not. As nore time is required for
i nvestigation, he applies for extension of time. The Collec-
tor nust be satisfied that the investigation is being pur-
sued seriously and that there is need for nore tine for
taking it to its conclusion. The question is whether the
person claimng restoration of goods is entitled to notice
before tinme is extended. The right to notice flows not from
the mere circunmstance that there is a proceeding of a judi-
cial nature, but indeed it goes beyond to the basic reason
whi ch gives to the proceeding its character, and that
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reason is that a right of a person may be effected and there
may. be prejudice to that right if he is not accorded an
opportunity to put forward his case in the proceeding. In
the other words, the issue is whether there is aright in a
person from whose possession goods are seized and which
right may be prejudiced or placed in jeopardy unless he is
heard in the natter. It cannot be disputed that s. 110 sub-
s. (2) contenplates either notice (within six nonths from
the date of seizure) to the person from whose possession the
goods have been seized in order to determ ne whether the
goods shoul d be confiscated or the restoration of the goods
to such person on the expiry of that period. If the notice
is not issued in the confiscation proceedings within six
nonths fromthe date of seizure the person fromwhose pos-
session the goods -have been seized becones inmediately
entitled to the return of the goods. It is that right to the
i medi ate restoration of the goods upon the expiry of six
nonths from the date of seizure that is defeated by the
extension of tinme under the proviso to s. 110(2). Wen we
speak of the right of the person being prejudiced or placed
in jeopardy we necessarily envisage sone damage or injury or
hardship to that right and it becones necessary to inquire
into the nature of such damage or injury or hardship for any
case to be set up by such person nust indicate the damage or
injury or hardship apprehended by such ‘person. |In the
present case, one possibility is that the person from whose
possessi on the goods have been sei zed may want to establish
the need for imedi ate possession, having regard to the
nature of the goods and the critical conditions then pre-
vailing in the nmarket or that the goods are such as are
required wurgently to neet an enmergency in relation to a
vocational or private need, and that any delay in ‘restora-
tion would cause nmaterial damage or _injury or hardship
ei t her by reason of sone circunstance special to the person
or of market conditions or of any particular quality of
requirement for the preservation of the goods. But /it wll
not be open to himto question whether the stage of the
investigation, and the need for further investigation, cal
for an extension of time. It is inpossible to conceive that
a person from whose possession the goods have been seized
with a viewto confiscation should be entitled to know  and
to nonitor, how the investigation against himis proceeding,
the material collected against himat that stage, and what
is the utility of pursuing the investigation further. ~These
are matters of a confidential nature, knowl edge of which
such person is entitled to only upon the investigation being
conpl eted and a decision being taken to issue notice to show
cause why the goods should not be confiscated. There can be
no right in any person to be infornmed mdway, during an
investigation, of the material collected in the case against
him Consequently, while notice nmay be necessary to such
person to show why
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time should not be extended he is not entitled to informa-
tion as to the investigation which is in process. In such

ci rcunst ances, the right of a person, fromwhose possession
t he goods have been seized, to notice of the proposed exten-
sion nust be conceded, but the opportunity open to him on
such notice cannot extend to information concerning the
nature and course of the investigation. In that sense, the
opportunity which the | aw can contenpl ate upon notice to him
of the application for extension nust be linmted by the
pragmatic necessities of the case. If these considerations
are kept in mnd, we have no doubt that notice must issue to
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the person from whose possession the goods have been seized
of the proposal to extend the period of six nonths. In the
normal course, notice must go to such person before the
expiry of the original period of six nonths. It is true that
the further period of six nonths contenplated as the nmaxi mum
period of extension is a short period, but Parlianment has
contenpl ated an original period of six nmonths only and when
it has fixed upon such period it nmust be assuned to have
taken into consideration that the further detention of the
goods can produce danage or injury or hardship to the person
from whose possession the goods are seized.

We have said that notice must go to the person, from
whose possession the goods have been seized, before the
expiry of the original period of six nonths. It is possible
that while notice is issued before the expiry of that peri-
od, service of such notice nmay not be effected on the person
concerned in sufficient time to enable the Collector to make
the order of extension before that period expires. Service
of the notice may be postponed or del ayed or rendered inef-
fective by reason of the person sought to be served attenpt-
ing to avoid service of notice or for any other reason
beyond the <control of the Custons authorities. In that
event, it would be open tothe Collector, if he finds that
sufficient cause has been made out before himin that behalf
to extend the tine beyond the original period of six nonths,
and thereafter, after notice has been served on the person
concerned, to afford a postdecisional hearing to him in
order to determ ne whether the order of extension should be
cancelled or not. Having regard to the seriousness and the
magni tude of injury to the public interest in the case of

the illicit importation of goods, and having regard to
consi derations of the danage to economic policy underlying
the fornmulation of inport and export planning, it seens

necessary to reconcile the need to afford an opportunity to
the person effected with the larger considerations of public
i nterest.

Qur attention has been drawn to Ganeshnul Channil al /Gandh
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and another v. Collector of Central Excise and Asstt. Col-
lector, Bangalore, A I.R 1968 Mysore 89 where the High
Court of Mysore has held that no notice is necessary to the
person from whose possession the goods are seized when the
Col l ector proceeds to consider whether the original ~period
of six nonths shoul d be extended. Reliance has also been
pl aced on Shei kh Mohammed Sayeed v. Assistant Collector of
Custons for Preventive and others, A l.R 1970 Calcutta 134
whi ch proceeds on the view that the Collector hasto satisfy
hi nsel f only subjectively on the point whether extension is
called for. In Karsandas Pepatlal Dhineja & O hers v. =~ Union
of India and Another, [1981] E.L.T. 268 the High Court de-
fined the inplications of the use of the words "on suffi-
ci ent cause being shown" in a statutory proceeding. None of
these cases convince us that the person from whose posses-
sion the goods have been seized is not entitled to notice of
the proposal to extend the period.

In our opinion, the person fromwhose possession the
goods have been seized is entitled to notice of the proposa
before the Collector of Custons for the extension of the
original period of six nonths nmentioned in s. 110(2) of the
Customs Act, and he is entitled to be heard upon such pro-
posal but subject to the restrictions referred to earlier in
regard to the need for mmintaining confidentiality of the
i nvestigation proceedings.

The appeal is allowed accordingly and to the extent set
forth in our judgnment the orders of the H gh Court are
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nodi fied, but there is no order as to costs.

Y. Lal Appeal al -
| oned.
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