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Dr. ARIJI T PASAYAT, J.
1. Leave granted.

2. Challenge in this appeal is to the judgnent rendered by a
Di vi sion Bench of the Allahabad H gh Court dism ssing the
appeal filed by the appellants. Before the High Court three
persons had filed the appeal. During the pendency of the
appeal , appellant no.2 Ram Prasad di ed. Therefore, the appea
was held to have abetted so far he is concerned.

3. The appel l ants were found guilty of having comrtted an
of f ence puni shabl e under Section 302 read with Section 34 of
the I ndian Penal Code, 1860 (in short 'IPC ) and each was
sentenced to undergo inprisonment for life. Appellant-Sewa

Ram and t he deceased-accused Ram Prasad were further

convicted for offence punishabl e under Section 323 read with
Section 34 | PC and each was sentenced to undergo RI' for six
nonths and to pay a fine of Rs.500/- with default stipulation

4. The conviction was recorded by |V | earned Additi onal
Sessions Judge, Pillibhit, in Sessions Trial No. 249 of 1980.

5. Prosecution version as unfolded during trial is as foll ows:

The conpl ai nant Shaukat Ali, son of Nathu Bux, resident
of Barhara, P.S. Bisal pur, was doing service at the house of
Jagan Nath, Prasad resident of village Chandpura who was
related to Snt. Genda Devi, wi dow of Jwala Prasad Kurm ,
resi dent of Naugamia, P.S. Bilsanda, who is hereinafter
referred to as the 'deceased’. Litigation was goi ng-on between
Sm. Genda Devi and her step daughter Snt. Savitri Devi, who
was living as wife of Ram Prasad of vill age Naugam a. On
22.8.1980, the conplai nant Shaukat Ali along with Jagan
Nat h and Snt. Genda Devi had gone to Tehsil Bisal pur in
connection with the litigation and they were returning from
Tehsil to village Chandpura at about 4 0 'clock and when they
reached the outskirts of village Kangawan near the sugar cane
field of Babuji at 6 'O clock Sm. Genda Devi was goi ng ahead,;
behi nd her was the conpl ai nant and behi nd hi m was Jagan
Nat h. Suddenly accused Ram Prasad, Sewa Ram and
Par meshwari having 'Lathis’ in their hands and accused
Sunder Lal having ’'Kanta' in his hand suddenly came out from
the sugar cane field and began to beat Snt. Genda Devi on
whi ch the conpl ai nant and Jagan Nath cried for help
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Accused Ram Prasad and Sewa Ram then beat the

conplainant with ’'Lathis’. The conpl ai nant and Jagan Nath

ran away towards the village Kangavan and t he accused ran

away towards east. The conpl ai nant and Jagan Nath saw Snt

Genda Devi and found that she had died in the paddy field.

The accused persons had nmurdered Snmt. Genda Devi due to

enmty of litigation. Thereafter the conplainant inforned the
residents of village Chandpura and the ' Chaukidar’, Pradhan

and other people of the village, who came with the

conplainant to the spot. It had fallen dark and due to fear, he
at once did not come to the police station to |odge the F.1.R
and remai ned sitting the whole night |ooking after the dead
body. In the next norning on 23.8.1980, the conpl ai nant

| odged the F.1.R (Ex. Ka. 3) at the Bisal pur police station. The
crinme was registered as crine No. 247 under Sections

302/323 1.P.C. at the Bisalpur police station and the S.O Ram
Lakhan Singh was entrusted with the investigation of the case.
The details were entered in the GD., a copy of which is Ex.Ka.
4. The 1.0. along with the S. 1. Sahabdin arrived at the spot
and prepared i nquest report (Ex. Ka. 8) of the dead-body of

Sm. Genda Devi. The dead-body was seal ed and sanpl e sea

was preserved, which is Ex. Ka. 11. The 1.0. nade spot

i nspection and prepared the site-plan Ex. Ka. 5. The post
nortem of the dead-body of Sm. Genda Devi was conducted

by Dr. V.P. Agarwal. The conpl ai nant Shaukat Ali who

received injuries was al so examined at the P.H C. Bisalpur. Hs
injury report is Ex. Ka.l. After conpletion of the investigation
the 1.0. subnmitted charge-sheet against the accused persons.
Finding a prima-facie case against the accused persons,

they were charged under Section 302 read with Section 34

I.P.C. and Section 323 read with Section 34 |.P.C. The charges
were read over and explained to the accused persons who

pl eaded not guilty and clainmed to be tried.

In support of the prosecution version Shaukat Ali,

(P.W1), Dr. C. K Chaturvedi (PW2) who conducted the nedica
exam nati on of Shaukat Ali and Jagan Nath(P.W3), Dr. V.P
Agarwal , (PW4) who conducted post nortem of the deceased
Sm. Genda Devi, A C. Pancham Singh (PW5), Constable
Ranpal Sharma, (PW6) and S.1. Ranlakhan Singh (PW7)

who conducted investigation were produced. The accused were
exam ned who denied the allegations and contended that they
have been falsely inplicated in this case due to enmty.

6. Shaukat Ali the informant (PW) and Jagan Nath (PW
3) clained to be eye-witnesses. The trial Court relying on the
versi on of the eye-w tnesses recorded conviction and inposed
sentenced as aforesaid. Before the H gh Court the stand was
that there was inordinate delay in dispatching special report
to the Magistrate. In addition, it was subnitted that the
doct or who conducted the post-nortem noticed seventinjuries
and out of themthree were incised wounds and injury 3, 4, 5,
and 7 were |l acerated wounds. It was subnmitted that the three
accused persons who preferred appeal before the H gh Court
were holding |athies and the Kanthi was held by Sewa Ram

who had been acquitted. Therefore, it was subnmitted that

of fence under Section 302 | PC was not made out.

7. The case of the prosecution was that in view of the
factual background of fence puni shabl e under Section 302
read with Section 34 IPCis nade out. The H gh Court, as
not ed above, dism ssed the appeal filed by the appellants.

8. In support of the appeal |earned counsel for the appellant
submitted that even if prosecution version is accepted in
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totality, offence under Section 302 is not nade out, much |ess
by application of Section 34 |PC

9. Learned counsel for the respondent\026State supported the
j udgrment of the Hi gh Court.

10. As rightly held by the High Court the evidence of the eye-
witnesses PW 1 and 3 suffered fromno infirmty. The tria

Court was, therefore, justified in convicting and hol di ng

appel lants guilty.

11. So far as the question as to whether Section 302 will be
applied so far as appellants are concerned, it is to be noted
that the trial Court and the H gh Court considered their cases
in the background of Section 34 |PC

12. Section 34 has been enacted on the principle of joint
liability in the doing of a criminal act. The section is only a
rul e of evidence and does not create a substantive offence. The
distinctive feature of the section is the elenment of participation
in action. The liability of one person for an offence commtted
by another in the course of crininal act perpetrated by severa
persons arises under Section 34 if such crimnal act is done in
furtherance of a common intention of the persons who join in
conmitting the crinme. Direct proof of common intention is

sel dom avai | abl e and, therefore, such intention can only be
inferred fromthe circunstances appearing fromthe proved

facts of the case and the proved circunstances. |In order to
bring hone the charge of common intention, the prosecution

has to establish by evidence, whether direct or circunstanti al
that there was plan or neeting of mnds of all the accused
persons to conmit the offence for which they are charged with
the aid of Section 34, be it pre-arranged or on the spur of the
nonent; but it nust necessarily be before the comm ssion of

the crime. The true concept of the section is that if two or
nore persons intentionally do an act jointly, the position in
law is just the same as if each of them has done it individually
by hinself. As observed in Ashok Kumar v. State of Punjab
[1977(1) SCC 746] the existence of .a conmon intention

anmongst the participants in a crine is the essential el enent

for application of this section. It is not necessary that the acts
of the several persons charged with conmm ssion of -an of fence
jointly must be the sanme or identically simlar. The acts may

be different in character, but nust have been actuated by one
and the same common intention in order to attract the

provi si on.
13. The section does not say "the comon intentions of all™",
nor does it say "an intention comon to all". Under the

provi sions of Section 34 the essence of the liability is to be
found in the existence of a commopn intention animating the
accused leading to the doing of a crimnal act in furtherance of
such intention. As a result of the application of principles
enunci ated in Section 34, when an accused is convicted under
Section 302 read with Section 34, in law it neans that the
accused is liable for the act which caused death of the

deceased in the same manner as if it was done by him al one.

The provision is intended to neet a case in which it nmay be
difficult to distinguish between acts of individual menbers of a
party who act in furtherance of the comon intention of all or
to prove exactly what part was taken by each of them As was
observed in Chinta Pulla Reddy v. State of A P. [1993 Supp.(3)
SCC 134]. Section 34 is applicable even if no injury has been
caused by the particular accused hinsel f. For applying Section
34 it is not necessary to show sone overt act on the part of the
accused.

14. The above position was highlighted in Grija Shankar v.
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State of U P. [2004(3) SCC 793].

15. When the factual background is considered in the |ight of
the principles highlighted above, the inevitable conclusion is
that the appellants have been rightly convicted in ternms of
Section 302 read with Section 34 | PC

16. The appeal is without nerit and is di sm ssed.




