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V. N. Khare, R P. Sethi

JUDGVENT:
JUDGEMENT
V. N. KHARE, J.
The appellant is the husband who is in appeal. The

respondent is his wife. The appellant and the respondent
were nmarried accordiing to Hindu rites and custonms on 26-8-388
at Hyder abad. The marri age was al so consumat ed. Duri ng
Cctober 1988, while the couple were in a honeynoon, it is
all eged that the respondent told the appellant that she was
forced into marriage by her parents, while she was nore
interested in her career rather than a married life, as she
had studied MSc. in electronics. 1t is also alleged by
the appellant that on 15.10.88, on a petty quarrel, the
respondent wal ked out of his house and it was after great
per suasi on she was brought back to his house. The 'very next
day of the said incident, the respondent was taken by her
parents to their house and despite request by the appellant
and nenbers of his famly, she did not return for about
two-and-a-half nonths to the house of the appellant. During
that period, there was a reconciliation, as a result of
which the respondent was sent to the house of the appellant
on the condition that she should be sent to.the house of her
parents on every Thursday and taken back on Saturday to
facilitate her to perform Santoshi mata Puja on every Friday.
According to the appellant, this arrangenment also did. not
suit the respondent and all the time she conplained of
deprivation and expressed her desire to return to her
parents house pernanently. On 8-3-89, it is alleged that
the respondent in privacy took out her Mngal sutra and threw
it at the appellant, and on the very next day, she went to
her parents place and thereafter she never returned to the
appel | ants house, despite several requests.

Thereafter, there wer e sever al neeti ngs for
reconciliation which failed. It is also alleged that the
respondent got a conplaint |odged through her uncle who was
then posted as Superintendent of Police, with the Wnens
Protection Cell, CI D, Hyderabad against himand his father
and other nenbers of his famly as a result of which they
had to seek anticipatory bail fromthe court. Subsequently,
again, efforts were made for reconciliation but they did not
fructify and under such circunstances, the appellant filed a
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petition before the Judge, City CGvil Court, Hyderabad for
di ssolution of narriage by granting decree of divorce on the
grounds of nental cruelty and desertion. The grounds of
cruelty were attributed to three acts of the respondent.

Firstly, while in privacy, the respondent took out her
Mangal sutra and threw it at the appellant; secondly, the
respondent kept, naintained and preserved the copies of the
letters sent by her to the appellant which shattered the
mut ual confidence between the couple; and thirdly, that the
respondent | odged a conplaint through her uncle against the
appel l ant and the other nenbers of his famly u/s 498A |1PC
with the Wmens Protection Cell, Hyderabad, for which they
had to obtain anticipatory bail fromthe court. Accor di ng
to the appellant, all these three acts of the respondent
constituted nental cruelty upon himand thus was entitled to
a decree of divorce. The wife filed counter affidavit to
the petition filed by her husband wherein she admitted that
while /in privacy she took out Mangal sutra and that she
mai ntai ned and preserved the copies of letters sent by her
to her  ‘husband. However, she denied having |odged any
conplaint-_with the Wrnens Protection Cell, Hyderabad or
threw Mangal sutra at the faceof her husband. The appel |l ant
exam ned hinmself as well as his witnesses in support of his
allegation and filed the letters sent by the respondent to
him which were exhibited as Exts. Al to Al0. The Fourth
Additional District Judge, City Cvil Court, found that the
acts of the respondent in taking out Mangalsutra and
throwing it at the husband, keeping and maintaining the
copies of letters sent to her -husband and |odging of
conplaint wth the Women Protection Cell constituted menta

cruelty wupon the husband and as such the appellant was
entitled to decree of divorce. However, the trial court
found that the wife did not desert the appellant.

Aggri eved, the respondent filed an appeal before the
Andhra Pradesh Hi gh Court. The Hi gh Court, on appreciation
of evidence found, that the incidents alleged by the
appel l ant were blown out of proportion and in fact /those
incidents did not constitute nmental cruelty. Consequently,
the decree of the trial court was reversed and the appea
was allowed. It is against this judgnment the appellant is
i n appeal before us.

Learned counsel appearing for the appellant urged that
the view taken by the H gh Court that since the parties
after the incident of 8th March, 1989, cohabited and it
therefore amounts to condonation of guilt of the wife is
based on no evidence, and as such the said finding suffers
from legal infirmty. It is true that the H gh  Court
recorded the following finding in its judgment - the /very
adnmission in the petition of the respondent that he did not
make an issue of the incident and cohabited with the
appel l ant, thereafter constituted condonati on.

On a perusal of the petition filed by the appellant,
what we find is that in the petition for divorce, the
appel l ant has alleged that on 8th March, 1989, his wife took
out her Mangalsutra and threwit at him and thereafter
finally deserted him W further find that the appellant
and his wtness in their testinmony nowhere admtted that
after the date of the incident i.e. on 8th March 1989 the
wi fe and the husband cohabited. The respondent also in her
evi dence never stated that she cohabited with her husband
after the date of incident. It is, however, correct that
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the appellant in connection with the incident of 8th March
1989 stated that he did not make an issue out of the said

incident as it would have disturbed the peaceful life of his
famly. But, he would never forgive his wife for the said
act . We, therefore, do not find any evidence of the fact

that the parties cohabited after 8th March, 1989, as the
wife stated to have left the house of the appellant after
that date. In the absence of such evidence, the finding of
the Hgh Court that since the parties cohabited after 8th
March, 1989 and as such sanme woul d constitute condonation of
guilt, is unsustainable.

It was then wurged that the view taken by the Hi gh
Court that the incident of throwi ng of Mangal sutra by the
wife as alleged by the appellant has not been substantiated
and further the removal of Mangal sutra by his w fe would not
amount to mental ~ cruelty within the nmeaning of Section
13(1) (ia) of Hi ndu- Marriage Act, is erroneous. The
appellant / in~ his “petition as well as in his evidence,
al | eged that his wife after taking out her Mangal sutra threw
at him The wi fe in her-counter affidavit and statenent
adnmitted that she renpved the Mangal sutra but denied that
she had ever thrown the Mangal sutra at her husband. As
stated above this incident took place in privacy. There was
no other witness to the incident. The respondent very wel |
coul d have denied the alleged incident. ~ But she admitted to
have renpbved the Mangal sutra only to please her husband.
Moreover, when the wife was being cross-exanmned before the
trial court no question was put to her about throw ng of
Mangal sutra at the appellant. ~For all these reasons we find
that testinmony of the respondent was rightly believed by the
High Court while disbelieving the incident of throw ng of
Mangal sutra by the respondent, as alleged by the appellant.

Coming to the second linmb of the argunent whether the
renoval of Mangal sutra by the respondent constituted nenta
cruelty upon the husband, |earned counsel for the appell ant
submitted that Mangalsutra around the neck of a wife'is a
sacred thing which synbolises the continuance of married
life and Mangalsutra is removed only after the death of
husband. Thus, the renoval of Mangal sutra by the
respondent-wi fe was an act which refl ected nental cruelty of
hi ghest order as it caused agony and hurt the sentinents of
the appel |l ant.

Before we deal with the submi ssion it is necessary to
find out what is nmental cruelty as envi saged under section
13(1)(ia) of the Act. Mental cruelty broadly means, . when
either party causes nental pain, agony or suffering of such
a magnitude that it severs the bond between the wife and
husband and as a result of which it becones inpossible for
the party who has suffered to live with the other party. In
other words, the party who has cormitted wong is not
expected to live wth the other party. It is in this
background we have to test the argunent raised by the
| earned counsel for the appellant. The respondent after
having adnitted the renmoval of Mangal sutra stated, that
while in privacy the husband often used to ask her to renove
the chain and bangles. She has also stated that in her
parents house when her aunt and nother used to go to
bat hroom they used to take out Mangal sutra fromtheir neck
and therefore she thought that she was not doing anything
wrong in renoving Mangal sutra when she was asked to do so by
her husband. She also stated that whenever she renoved
Mangal sutra, she never thought of bringing an end to the
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married life and was still wearing her Mangal sutra; and it
is when her husband nade hue and cry of such renoval of
Mangal sutra, she profusely apologized . From all these

evidence the High Court concluded that the incident was
bl own out of proportion and the appellant attenpted to take
advantage of the incident by picturising the sane as an act
of cruelty on the part of the wfe. The guestion

therefore, arises whether the renoval of the Mangal sutra by
the wife at the instance of her husband would anount to
mental cruelty wthin the neaning of Section 13(1)(ia) of

the Act. It is no doubt true that Mangal sutra around the
neck of a wfe is a sacred thing for a HHndu wife as it
synbol i ses continuance of married life. A Hndu wfe

renoves her Mangal sutra only after the death of her husband.
But here we are not concerned with a case where a wife after
tearing her Mngal sutra threw at her husband and wal ked out
of her husbands house. Here is a case where a wife while

in privacy, occasionally has been renmoving her Mngal sutra
and bangles on asking of her husband with a viewto please
hi m If- _the renoval of Mangal sutra was sonething wong
amounting to nmental cruelty, as submitted by |earned counse

for the appellant, it was the husband who instigated his
wife to commt that wong and thus was an abettor. Under
such circunstances the appellant cannot be allowed to take
advantage of a wong done by his wife of which he hinself
was responsible. I'n such a case the appellant cannot be
allowed to conplain that his wife is guilty of committing an
act of mental cruelty upon him and further by such an act,
has suffered nental = pain and agony as a result of which
married |ife has broken down, and he is not expected to live
with his wfe. It also appears to us that, whenever the
appel | ant asked her wife for renoval of ‘her Mangal sutra, the
respondent never conprehended that her husband at any point
of time would react to such occurrencesin the way he did.
Under such circunstances, the appell ant was not expected to
have made an issue out of it. W are, therefore, of the
vi ew that renoval of Mngal sutra by the respondent woul d not
constitute nental «cruelty wthin the neaning of Section
13(1)(ia) of the Act.

The next ground of act of cruelty attributed to the
wife relates to her preserving and mai ntaining copies of her
letters sent to her husband. Learned counsel urged that the
act of the wifes preserving copies of such letters has
shaken the confidence of the husband whi ch anmounts to nenta
cruelty upon her husband, as according to him copies of
such letters were preserved knowingly to use them as
evidence in future and such an action definitely amunts to
nmental cruelty.

The view taken by the Hgh Court was that nere
retention of copies of the letters would not amunt to
mental cruelty. W also find that if the wife had any
intention to use copies of those letters she would have
filed the sane before the trial court. Excepting filing a
counter affidavit the respondent-wi fe did not file any copy
of the letters sent to her husband, whereas the husband has
filed all the letters sent to himby his wife in the court
which were exhibited. The respondent wife in her testinony
stated that she wote several letters to her husband, but
her husband did not reply any of themand as such she
started preserving the copies of the letters sent by her to
her husband. This act of the respondent, according to us,
is a nost natural behaviour of human being placed in such
ci rcumst ances. Thus, we find nere preserving the copies of
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the letters by the wife does not constitute an act which
amounts to nental cruelty, and a result of which it becones
i npossible for the husband to live with his wife. e,
therefore, reject the subm ssion of |earned counsel for the
appel | ant .

The | ast act of the respondent, which according to the
| earned counsel for the appellant, anpbunts to nental cruelty
is that she lodged a conplaint with the W nen Protection

Cell, through her wuncle and as a result of which the
appellant and the menbers of his fanmly had to seek
anticipatory bail. The respondent in her evidence stated

that she had never | odged any conplaint against the
appellant or any nenbers. of his famly wth the Wnen
Protection Cell. However, = she stated that her parents
sought help from Wrmen Protection Cell for reconciliation
through one of her rel ative who, at one tine, happened to be
the Superintendent of Police. It is on the record that one
of the functions of the Wonen Protection Cell is to bring
about reconciliation between the estranged spouses. There
is no evidence on record to show that either the appellant
or any menber of his family were harassed by the Cell. The
Cell only made efforts to bring about reconciliation between
the parties but failed. ~Qut of panic if the appellant and
nmenber s of his /famly sought anticipatory bail, the
respondent cannot be blanmed for that. Thus, we are of the
opi nion, that representation nmade by the parents of the
respondent to the Cell for reconciliation of the estranged
spouses does not ‘~ampunt to nental cruelty caused to the
appel | ant .

For all these reasons, we do not find any nmerit in
this appeal. The appeal is accordingly dism ssed. There
shall be no order as to costs.




