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ACT:

Fi nance Act, 1959 as amended by Finance Act 1960-Section
19(4) - Scope and effect-Wether a conpany decl aring divi dends
for previous years out of the profits of the accounting year
in question, is exenpt fromdeducting tax at source under
the section.

HEADNOTE:

The assessee, a public linmted conpany paid dividends for 3
earlier years to the preference share hol ders out " of the
profits nmade in the accounting year ended on June 30, 1960.
The assessee did not deduct any tax at source from the
di vi dends al ready decl ared as paid. The assessee contended
that the dividends were declared in respect of previous
years relevant to the assessnent year 1959-60 ‘and the
earlier vyears and under s. 19(4) of 1959-Act, the conpany
was exenpt from deducting tax at source for those 'years.
The [|.T.0O and the appellate authorities held against the
assessee but on a reference to the High Court, ~the High
Court held in favour of the assessee.

In appeal to this Court, it was contended by the Revenue
that wunder the provisions of the conmpany |aw, dividend can
be declared and paid only out of profits of a  particular
year, that since there was no profit during the three vyears
in question it could not be said that the dividend declared
in 1959-60 was in respect of the previous 3 years in
guesti on. In the eye of law, the dividend which were
declared and paid in 1959-60 could only be dividend in
respect of that year only, and could not be dividend in
respect of earlier years in which the preference @ share
hol ders were entitled to the sane but were not paid.

Di sm ssing the appeal

HELD : (1) The word ’'dividend as understood in conpany |aw
is not applicable in the present case because, a good part
of s. 19(4) woul d becone otiose if the word ’dividend is
gi ven its technical neaning in accordance with its
signification in Conpany Law. [785 A-B]

(ii)The | anguage of s. 19(4) is quite cl ear and

unanbi guous. I n plain | anguage, the |egislature had enacted
that any dividend decl ared or payable before June 30, 1960
in respect of any previous year etc. would be exenpt from
the operation of the amendnments contained in the sections by
which the obligation was inposed on the conmpany to deduct
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the tax at source. The |anguage used in s. 19(4) applied to
paynments, the right to receive which had been acquired in
the previous years on account of the dividend of the
preference shares and the said expression is wi de enough to
i ncl ude paynments relating to the undischarged liabilities in
respect of those previous years. [784 H, 785 B-(

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 13144 of
1971 and 139 of 1969.
Appeal s by special |eave/certificate fromthe judgnent and
order dated Cctober 7, 9, 1967 of the Bonbay Hi gh Court in
| ncome-tax Reference No. 105 of 1962.
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S Mtra, K S Suri, RN Sachthey, and B. D. Sharna,
for the appellant (in-both the appeals).
M C. Chagla, R Panjwani, J. B. Dadachanji, 0. C. Mathur
and Ravinder Narain, for the respondent (in both the
appeal s).
The Judgnent of 'the Court was delivered by
Gover, J. Cvil appeal No. 1344 of 1971 is by Special Leave
from a Judgnent of the Bonmbay Hi gh Court in an inconetax
ref erence. The other appeal was brought by certificate
against the sane Judgnent. But the certificate being
defective for wants of reasons, the same had to be revoked.
The assessee is a public Iimted conpany which was incorpor-
ated on March 25, 1955. Part of its paid up capita
consi sted of 60,,000 six per cent (free of tax) cunulative
preference shares of Rs. 100/- each. As the conpany did not
nmake profits out of which it could distribute dividend no
di vidend was declared on the preference shares during the
years of account ended on June 30, 1956, June 30, 1957 and
June 30, 1958. During the account year ended on June 30,
1960, the conpany made profits. On February 9, 1960 the
Board of Directors of the conpany passed the follow ng
resolution :-
" That di vi dends on 60, 000 Cumul ati ve
Pref erence shares of Rs. 100/ each in respect
of the years ended 30th June, 1956, and 1957
remaining in arrears be paid at the rate of 6
% (free of tax) out of the profits of the
current year ending, 30th June, 1960."
The dividends were distributed in accordance wth the
resol ution of April 25, 1960. On May 30, 1960. the Board of
Directors passed a simlar resolution for distributing the
di vidends on the preference shares in respect of the  year
ended on June 30, 1958. These dividends were actually /paid
from June 24, 1960 onwards. Adjustnents with regard to
these dividends were nmade in the bal ance-sheet prepared as
at June 30, 1960.
The Finance Act, 1959 (Act 12 of 1959) made certain changes
in the schenme of taxation of a incorporated conpany and  of
its share-holders. The main changes were (i) reduction _in
the rate of tax levied on the conpany, (ii) taking away the
credit given till then to the share-holder for incone-tax
paid by the conmpany on the dividends declared and (iii)
i mposition of an obligation on the conmpany to deduct tax at
source on dividends declared by the conpany which was to be
remtted to the Government. The duty to deduct tax was
i nposed by Section 18 (3D) and (3E) of the Inconme-tax Act,
1922 (hereinafter called the Act) which were introduced by
Section 9 of Act 12 of 1959 which
782
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was brought into force with effect from April 1, 1959.
However, an exenption was provided fromthe operation of the
provi si ons of t he anmended sections under certain
circunstances by Section 19(4) of Act 12 of 1959. That
provision as amended retrospectively by the Finance Act,
1960 was in the following termns: -
"Notwi t hstandi ng anything contained in sub-
section (2) or sub-section (3), in relation to
di vidend declared or payable by a conmpany on
or before the 30th day of June, 1960, in
respect of any previous year relevant to any
assessnment . year prior to the assessment year
1960-61, the Income-tax Act shall have effect
as if the amendnments contained in section 5,
section 7, section 9, section 14, section 15,
section 16, and section 18 had not been nade."
The assessee did  not deduct any tax from the dividends
decl ared on February 9, 1960 and May 30, 1960 and paid from
April 24, 1960 and June 24, 1960 onwards respectively. In
the course of the assessnent for 1960-61 nade on the conpany
the I nconetax O ficer called upon the assessee to show cause
why it should not be treated as an assessee in default under
section 18 ( 7 ) of the Act in respect of the taxes which
according to himshould have been deducted and paid but
which were not paid. The assessee subnmitted that the
di vidends were declared in respect ~of previous years
relevant to the assessnment year 1959-60 and the earlier
years and that under section 19(4) of Act 12 of 1959 there
was no obligation to deduct tax fromdividends declared in
respect of those years. This objection based on section
19(4) of Act 12 of 1959 was over-ruled by the Incone-tax
Oficer. He held that the assessee was 1iable under section
18 (7) of the Act for paynent of tax amounting to Rs.
2,32,748-70 P. The assessee appealed to the Appellate
Assi stant Conmm ssi oner but that appeal failed. There was a
further appeal to the Appellate Tribunal. The Tribuna
upheld the orders of the departmental authorities. Ther e-
upon the assessee noved the Tribunal for submitting, a
Statenment of the case and referring the following question
of law to the High Court
"Whether in view of section 19 (4) of the
Fi nance Act, 1959 (as amended by the Fi nance
Act, 1960) there was any obligation to ~deduct
tax under section 18 (3D) and (3E) from the
di vi dends decl ared on February 9, 1960 and
May 30, 1960 so as to justify the order under
section 18(7) of the Incone-tax Act, 1922, on
failure to do so ?"
the High Court answered the question in favour of the
assessee and agai nst the Revenue.
783
The, whol e controversy centres on the true interpretation of
section 19(4) of Act 12 of 1959 as anended by the Finance
Act of 1960. The assessee clainmed that that section was
enacted to give exenptions with regard to such dividends
which were in respect of the earlier years and which were
declared between the dates April 1, 1959 when the new
obligation of deducting a tax at the source was inposed and
June 30, 1960. According to the Tribunal,. the dividends
decl ared on February 9, 1960 and May 30, 1960 were divi dends
in respect of the year 1959-60 and were in respect of the
previous year relevant to the assessnment year 1960-61
These dividends were not entitled to any exenption under
section 19(4) of Act 12 of 1959.
Section 19(4) lays down two conditions. The first is that
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the dividend nust be declared or payable by a conmpany on or
before June 30, 1960. The second is that it should be in
respect of any previous year relevant to any assessnent year
prior to the assessnent year 1960-61. The only dispute is
confined even with regard to the above two conditions to the
meaning of the words "in respect of" in section 19(4). In
ot her words the point for determnation in the present case
i s whether the dividends declared by the conmpany on February
9, 1960 and on May 30, 1960 and paid out by it from Apri
25, 1960 and June 24, 1960 onwards were dividends in respect
of the previous years relevant to the assessment years which
were prior to the assessnent year 1960-61. As has been
observed by the Hi gh Court the resolutions of the conpany,
its annual report and accounts, the notice of the annua
general meeting setting out the agenda, all showed that the
di vidends were referred to as the dividends paid on the
preference shares for the accounting years ended on June 30,
1956, June 30, 1957 and June 30, 1958. The argunent on
behal f = of the Revenue, however, has been that under the
provi si ons of the conpany |aw, dividend can be declared and
paid only out of profits of a particular year. As there
were no profits during the three years in question it could
not be said that the dividends declared by neans of the
resol uti ons passed on February 9, 1960 and May 30, 1960 and
paid were in respect of the years which had ended on June
30, 1956, June 30, 1957 and June 30, 1958. In the eye of
| aw, the dividends which were declared and paid in the vyear
of account 1959-60 could only be dividends in respect of
that year and they coul d not be dividends in respect of any
earlier years in which the preference share-holders were
entitled to the sane but were not paid. ~The -argunent on
behal f of the Revenue, in other words has been that the so
cal l ed dividends which were declared and paid for the three
years in question were paynents only of such anounts as were
due to the preference share-holders as arrears. It is not
di sputed that a preference share-holder is entitled to the
paynment of the dividend whenever the conpany has profits
even though it
784
has not earned profits in any earlier year when the dividend
becane due. But it is contended when such a paynent is nade
later it ceases to have the character of a dividend and is
just a bare paynent of what had becone due to the preference
sharehol der. Qur attention has been invited by the |earned
counsel for the Revenue to the statement in Buckley on the
Conpany Acts, Thirteenth Edition(1l), to the follow ng effect
",In the absence of anything to the contrary
in the regul ations, nmenbers are entitled to
profits in proportion to their shares in the

undert aki ng. The conpany may, if it ~has or
can acquire power so to do, issue preference
shares. VWher e it is intended t hat a

deficiency in a fixed preferential dividend in
any one year shall be made good out of profits
of a subsequent vyear, it is comonly -and
conveniently expressed as a cunul ati ve
preference di vi dend. But t he wor ds
"preference di vi dend, " wi t hout addi ng
"cumul ative", bear, in the absence of anything
to the contrary, the same neaning. There is.
no magic in a year; a preference dividend is a
thing to be paid out of the proper fund,

viz., the profits before the ordinary share
cones into receipts "Arrears of dividend" and
"back dividends" are inaccurate expressions".
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In Pal mers’ Conpany Law, 17th edition, it is stated that the
,term "cumul ative preferential dividend" neans a dividend
payable out of the profits generally in priority to the
subordinate class or classes of shares so that if the
profits of one year are not sufficient to pay the dividend
for that year, the deficiency accunulates as agai nst
subsequent profits and has to be paid before any dividend
can be paid on the subordinate class or classes.

There can be no manner of doubt that so far as conpany |aw
is concerned the correct position is the one suggested on
behal f of the Revenue and divi dend woul d be payable only for
the wyear in which profit is nade. That expression may not
be appropriate for the deficiency which accunulates on
account of non paynent of dividend in a particular vyear
because no profits have been nmade by the conpany. But we
are not concerned with the connotation of the expression
"dividend" as it is understood.in conpany |law. The Act 12
of 1959 introduced the changes which have already been
adverted 'to and an obligation was inposed upon the conpany
to deduct ~tax -on dividends. Section 19(4) contains an
exenption-_and t he | anguage appears to be unanbi guous. We
apprehend that the exenpti on-would be rendered neaningless
and nugatory if the interpretation sought to be placed by
the Revenue were to be-accepted. In plain |anguage the
| egislature has enacted that any dividend declared or
payabl e before June 30, 1960 in respect of
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any previous year etc. would be exenpt fromthe, operation
of the anmendments contained inthe sections by which the
obligation was inposed on the conmpany to deduct the tax. A
good part of section 19(4) woul d becone otiose if "dividend"
is given its technical neaning in _accordance wth its
signification in the conpany law. W invited the |earned

counsel for the Revenue to give us any illustration of the
actual operation of sub section 4 of section 19. He was
unable to give us any satisfactory or cogent illustration

W entirely concur in the viewof the High Court that the
| anguage used in section 19(4) applies to paynents, the
right to receive which had been acquired in the previous
years on account of the dividend of the preference shares
and that the said expression is wide -enough to include
payments relating to the " undi scharged liabilities in
respect of those prior years". The answer returned by the
Hi gh Court is affirned.

In the result, the appeal by special |leave fails and it is
di smissed with costs. As regards the appeal by certificate,
the sane is dismssed for the reasons already stated. There

will be no order as to cost in that appeal
S.C Appeal s
di snmi ssed

-L3Sup.C.1./72
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