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ACT:

Punjab Civil Service Rules: Volunme 1l Rule 2.2--
Gover nnment Servant--Prosecution for offence commtted while
in service after retirement--Wiether thereis immunity if
the cause of action arose four years before the institution
of proceedings.

%
Words and Phrases: ‘“Conditions of service --Meaning of.

HEADNOTE

On the basis of a vigilance enquiry against Kailash
Nat h, respondent, pertaining to the purchase of sign boards
by him while working as Executive Engineer in the State
Public W rks Departnent, a First  Information Report was
| odged against himin August 1985. The respondent chal'l enged
the F.1.R in the High Court on the ground that the same
havi ng been | odged about three years after his retirement in
Oct ober 1982 and about six years after the event of purchase
in 1979. was in the teeth of proviso (3) to Rule 2.2(b) of
the Punjab Cvil Service Rules, Volune Il, which provided
that no judicial proceedings if not instituted while the
officer was in service, shall be instituted in respect of a
cause of action which arose or an event which took place
nore than four years before such institution., The  same
ground was taken by Mangal Singh M nhas, respondent, when a
challan was fil ed agai nst him

The Hi gh Court, relying on its earlier decision, quashed
the First Information Report and the challan.

Dismissing the State appeal against Kailash Nath and
allowing it against Mangal Singh Mnhas, this Court,

HELD: (1) Any rule franed under Article 309 has to be
confined to recruitment and conditions of service of persons
mentioned therein.[916E]

(2) The expression "conditions of service" neans al
those conditions which regulate the holding of a post by a

person right from the time of his appointment till his

retirement and even beyond it,in matters |ike pension etc.
PG NO 911
PG NO 912

(3) Rule 2.2. isin Chapter Il of the Punjab G vi
Service Rules which deals with ordinary pension. There can
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be no manner of doubt that nmaking provision with regard to
pension falls within the purview of "conditions of service".
[ 918D

(4) Wiether or not a governnent servant should be
prosecuted for an offence commtted by himobviously cannot
be treated to be sonmething pertaining to conditions of
service. [917D]

(5) Even on a plain reading of Rule 2.2, it is apparent
that the intention of framng the said rule was not to grant
imunity from prosecution to a governnment servant, if the
conditions mentioned therein are satisfied. [918(C

(6) Making a provision that a governnment servant, even
if he 1is guilty of grave misconduct or negligence which
constitutes an of fencepuni shabl e either under the Penal Code
or Prevention of Corruption Act or an anal ogous |law should
be granted i munity from such prosecution after the | apse of
a particular period so as to provide incentive for efficient
wor k woul d not only be against public policy but would also
be counter productive. [917D E]

(7) Onthe face of it, the governnment servants cannot
constitute a class by thenselves so-as to bring their case
within the purview of reasonable classification, if the
purpose of granting imunity from prosecution is ensuring
peace of mind in old age. [ 918B]

(8) Even if in a given case a proviso may anount to a
substantive provisiion, making of such a substantive
provision, wll have to be within the framework of Article
309. If a rule containing an absol ute or general enmbargo on
prosecution of a governnent servant after his retirenment for
grave msconduct or negligence during the course of his
service does not fall within the purview of laying down
conditions of service under Article 309, such a provision
cannot in the purported exercise of power under Article 309
be made by either incorporating it in the substantive cl ause
of arule or in the proviso thereto. [919C D

(9) Even if on first inpression Rule 2.2 nmay appear to
be placing an enbargo on prosecution it has’ to be
interpreted by taking recourse to the well settled rule of
reading down a provision so as to bring it wthin the
framework of its source of power, wthout, of  course
frustrating the purpose for which such provisionwas nmade.
Thi s purpose can be achieved if the said proviso by adopting
the rule of reading down is interpreted to nean that even if

PG NO 913

a governnment servant is prosecuted and punished in judicia

proceedings instituted in respect of cause of action which
arose or an event which took place nore than four years
before such institution the government will not be entitled
to exercise the right conferred on it by the substantive
provi sion contained in clause (b) with regard to pension of
such a governnent servant. The word "such" in the begi nning
of the third proviso also supports this interpretation

[ 919D H; 920A]

(10) By applying the role of interpretation with regard
to a beneficent |egislation, a benefit never intended to be
conferred cannot be conferred. [923D

(11) It is always open to quash a prosecution on the
ground of unexpl ai ned unconsci onabl e delay in investigation
and prosecution on the facts of a given case. In this view
of the matter. the appeal against Kailash Nath is disnm ssed
wher eas the appeal s agai nst Mangal Singh M nhas are all owed.
[ 924F]

Des Raj Singhal v. State of Punjab, [1986] P.L.R 86;
State of Madhya Pradesh & Ors. v. Shardul Singh, [1970] 3
SCR 302; |.N. Subba Reddy v. Andhra University, [1976] 3 SCR
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1013; Ms. Ram Narain Sons Ltd. v. Asstt. Conmi ssioner of
Sal es Tax and Qthers, [1955] 2 SCR 483; Abdul Jabar Butt wv.
State of Jamu & Kashmir, [1957] SCR 51, | shverl a
Thanorelal Al naule v. Modtibhai Nagjibhai [1966] 1 SCR 367;
P. P. Venkatavardan v. The State of Tam | Nadu by the Deputy
Superintendent of Police, Vigilance and Anti-corruption
Vel lore, [1979] 23 M.J (Crl.) 275; State of Punjab v. Charan
Singh, [1981] 2 SCR 989; Madhashwardhari Singh and Anot her
v. State of Bihar, AIR (1986) Patna (Vol.73) page 324,
referred to.

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTI ON: Cri mi nal Appeal Nos.
422- 424 of 1988.

From t he Judgnent and Order-dated 12.2.1986 and 4.9. 1986
fromthe H gh Court of Punjab and Haryana in Cl. Msc. No.
5837 of /1985 and Crl. Msc. No. 4488 and 2993 of 1986
respectively.

R S. Suri for the Appellants.

MR  Sharma, Kapil Sibal,” MC Dhingra, T.S. Arora and
M ss Kamini Jaiswal for Respondents.

PG NO 914

The Judgrment of the Court was delivered by

QJHA, J. These appeals raise an identical question of
law and can conveniently be decided by a- common order
Kai |l ash Nath, respondent in Crimnal appeal No. 422/88, was
wor ki ng as Executive Engineer in Public Wrks Department in
the State of Punjab in the year 1979. On various dates in
that year, he placed orders for the purchase of sign boards
whi ch were required by the Departnent to avoid accidents on
roads and for traffic safety. The requisite sign boards were
purchased in pursuance of the aforenmentioned orders. In the
year 1980 sone conplaints were received in the Departnent
against the respondent pertaining to the purchase of the
si gn- boards. vigilance enquiry  was instituted by the
Vi gi | ance Bureau to enquire ‘into the conplaints and
ultimately a First Information Report was | odged on ~August
27, 1985 agai nst the respondent under sub-sections (1) and
(2) of Section 5 of the Prevention of Corruption Act. In the
meantime, the respondent had retired from the post  of
Executive Engineer with effect from Cctober 31, 1982.

The aforesaid First Informati on Report was chall enged by
the respondent in the H gh Court of Punjab and Haryana in
Criminal mscellaneous No. 5837-M 85 on the ground that the
same having been |odged about three years after hi s
retirement and about six years after the event of purchase
of sign-boards in 1979 was in the teeth of Rule 2.2 of  the
Punjab Civil Service Rules, Volune Il and consequently was
liable to be quashed. The plea raised by the respondent
found favour with the H gh Court which relying on an earlier
decision of that Court in Des Raj Singhal v. State of
Punjab, [1986] P.L.R 82 quashed the First Information
Report by its order dated February 12, 1986.

Mangal Singh M nhas, the respondent in Criminal Appea
Nos. 423-24/1988, was posted in the |Industrial Supply
Section of the Directorate of Industries where various types
of raw materials including wax and inport |incences are
dealt wth. A First Information Report was |odged against
the respondent on June 19, 1980. It appears that the
respondent applied in the H gh Court of Punjab and Haryana
for quashing of the First Information Report on account of
which challan could not be filed and it was only when the
challenge to the First Information Report was repelled by
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the Hi gh Court that a challan was filed on August 28, 1985
In the neantinme, the respondent retired as Superintendent,
Directorate of Industries, Punjab, on Septenber 30, 1983. On
the challan being filed the respondent again made an
application in the Hgh Court for quashing of t he
prosecution against him This prayer has been allowed by the

PG NO 915
H gh Court by its order dated Septenber 4, 1986 and the
prosecution agai nst the respondent has been quashed relying
on the aforesaid decision in the case of Des Raj Singhal v.
State of Punjab. The present appeals have been filed by the
State of Punjab against the aforesaid orders passed on the
application of Kailash Nath and Mangal Singh M nhas
respectively.

It has been urged by | earned counsel for the appellant
that Rule 2.2 of the Punjab Civil Service Rules has been
m sinterpreted by the H'gh Court in holding that the said
Rul e placed an enbargo on initiating judicial proceedings
for prosecution of a governnent servant on the expiry of
four years of the cause of action or the event referred to
in the said rule and the H gh Court conmitted an error of
law in taking the said view Learned counsel for the
respondents, on the other hand, submtted that the view
taken by the H gh Court was correct and in view of Rule 2.2
the First Information Report against Kailash Nath and the
prosecution as against Mangal Singh Mnhas were rightly
guashed. In order to appreciate the respective subm ssions
made by |earned counsel for the parties with regard to the
scope and interpretation of Rule 2.2, it would be useful to
extract the relevant portion of sub-rule (b) of Rule 2.2. It
reads:

"(b) The Governnent further reserve to thenselves the
ri ght of withholding or withdrawi ng a pension or any part of
it, whether permanently or for a specified period and the
right of ordering the recovery from a pension of the whole
or part of any pecuniary |oss caused to Govt. if |in a
departrental or judicial proceedings, the pensioner is found
guilty of grave m sconduct or negligence during the period
of his service, including service rendered  upon re-
enpl oyment after retirenent.

Provi ded that:

(1)

(2) - - -

(3) No such judicial proceedings, if not instituted
while the officer was in service, whether -before his
retirement or during his re-enploynment shall be instituted
in respect of a cause of action which arose or an event
whi ch took place nore than four vyears bef ore such
institution:

PG NO 916
Expl anati on: For the purpose of his rule.
(a) - - -
(b) a judicial proceeding shall be deened to be
instituted

(i) in the case of a crimnal proceedings on the date on
whi ch the conplaint or report of the police officer on which
the Magi strate takes cogni zance is nmade; ....... "

There is no dispute that Punjab Cvil Service Rules have
been framed by the Governor in exercise of the power
conferred on himby Article 309 of the Constitution and that
Rule 2.2 occurs in chapter Il of Volune Il of the Rules
dealing with "Ordinary Pension". It has been urged by the
| earned counsel for the appellant that keeping in view the
scope of Article 309 as also the purpose of Rule 2.2, the
said rule cannot be interpreted to be a rule placing an
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enbargo on prosecution of a governnent servant on the expiry
of a period of four years fromthe date of cause of action
or event mentioned therein

Havi ng heard | earned counsel for the parties, we find
substance in the subm ssion made by | earned counsel for the
appel lant. Article 309 enpowers naking of rules regulating
the recruitnment and conditions of service of per sons
appointed to public services and posts in connection wth
the affairs of the Union or any State. On the plain | anguage
of Article 309, the proposition that any rule framed under
this article has to be confined to recruitnent and
conditions of service of persons nentioned therein admts of
no doubt. The rule in question certainly does not purport to
regulate recruitment . ' The question which, t her ef ore,
presents itself for answer is whether the said rule if it is
to be interpreted as one placing an enbargo on institution
of judicial proceedings as against a person referred to
therein for prosecution in respect of a cause of action
which ‘arose or anevent which took place nore than four
years before such institution, as has been held by the Hgh
Court can be treated to be a rule regulating the condition
of service of such a person. Learned counsel for the
respondent s asserts that the enbargo aforesaid is a
condition of service calculated to ensure a person nentioned
in the said rule peace of mind after retirenent. According
to learned counsel for the respondent every enployer wants
his enployee to be efficient and to achieve this object,
various incentives ‘are given. Consequently, —according to
| earned counsel, an assurance to an enployee that he shal
not be prosecuted after his retirenment, even though quilty
of committing a grave m sconduc or negligence during the

PG NO 917
period of his service, after the |lapse of a particular tine
whi ch has been fixed in the instant case as four years would
fall wthin the purview of "conditions of service" as
contemplated by Article 309. W find it difficult to agree
with the subm ssion. As explained by this Court in State of
Madhya Pradesh and Ors. v. Shardul Singh, [1970] 3 SCR 302
and reiterated in I.N Subba Reddy v. Andhra -University,
[1976] 3 SCR 1013 the expression "conditions of _service"
means all those conditions which regulate the holding of “a
post by a person right fromthe tinme of his-appointnent till
his retirement and even beyond it, in natters |ike _pension
etc.

In the normal course what falls within the -purview of
the term"conditions of service" may be classified as sal ary
or wages includi ng subsi stance all owance during suspension,
the periodical increnments, pay-scale, |eave, provident fund,
gratuity, confirmation, pronotion, seniority,  tenure or
term nation of service, conpulsory or premature retirenent,
super annuati on, pension, changing the age of superannuation
deputation and disciplinary proceedi ngs. Wether or  not a
government servant should be prosecuted for an offence
committed by hi mobviously cannot be treated to be sonething
pertaining to conditions of service. Making a provision that
a governnent servant, even iif he is gqguilty of grave
m sconduct or negligence which constitutes an of f ence
puni shabl e either under the Penal Code or Prevention of
Corruption Act or an analogous law should be granted
imunity from such prosecution after the |apse of a
particular period so as to provide incentive for efficient
work woul d not only be against public policy but would also
be counter productive. It is likely to be an incentive not
for efficient work but for conmmitting offences including
enbezzl ement and m sappropriation by some of themat the fag
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end of their tenure of service and making an effort that the
offence is not detected within the period prescribed for
I aunchi ng prosecution or manipulating delay in the matter of
[ aunchi ng prosecution. Further, instances are not wanting
where a governnent servant nay escape prosecution at the
initial stage for want of evidence but during the course of
prosecution of sone other person evidence nay be led or
material nay be produced which establishes conplicity and
guilt of such governnent servant. By that tine period
prescribed, if any, for launching prosecution my have
expired and in that event on account of such period having
expired the government servant concerned would succeed in
avoi ding prosecution even though there nmay be sufficient
evi dence of an offence having been commtted by him Such a
situation, in our opinion, cannot be created by framng a
rule under Article 309 of the Constitution laying down an
enmbar go on prosecution as a condition of service.
PG NO 918

There is-another cogent ground on account of which the
submi ssion ~that giving a governnent servant peace of mnd
after his retirenment in his old age can be a good ground to
grant himimunity fromprosecution cannot be accepted. This
woul d on the face of it be discrimnatory and thus arbitrary
i nasmuch as if peace of mind in old age can be a good ground
for immunity fromprosecution for offences commtted by a
person, there seens to be no reason why such imunity nay
not be available to all old persons and shoul d be confined
only to government servants. On the face of it, the
government servants cannot constitute a class by thensel ves
so as to bring their cases wi thin the purview of reasonable
classification, if the purpose of granting imunity from
prosecution is ensuring peace of mind in old age.

Even on a plain reading of Rule 2.2, it is apparent that
the intention of framng the said rulewas not to  grant

imunity from prosecution to a government servant, if the
conditions nmentioned the- rein are satisfied. As seen above,
Rule 2.2 is in chapter Il of the Punjab Cvil Service Rules

whi ch deals with ordi nary pension. There can be no manner of
doubt that nmaking provision with regard to pension’ falls
within the purview of "conditions of service". The enbargo
on prosecution spelt out by the Hgh Court is not to be
found in the main rule 2.2 but in the third proviso to  the
said rule. It is the third proviso which enjoins that no
judicial proceedings. if not instituted while the officer
was in service, whether before his retirenent or during his
re-enpl oyment shall be instituted in respect of a cause of
action which arose or an event which took place nmore than
four years before such institution. The scope of a proviso
is well settled.

In Ms RamNarain Sons Ltd. v. Asst. Comm ssioner of
Sal es Tax and others, [1955]2 SCR 483, it was hel d:

"It is a cardinal rule of interpretation that a proviso
to a particular provision of statute only enbraces the-field
which is covered by the main provision. It carves out an
exception to the main provision to which it has been enacted
as a proviso and to no other."

The same viewwas reiterated in Abdul Jabar Butt v.
State of Janmu & Kashmir, [1957] SCR 51 where it was held
that a proviso nust be considered with relation to the
principle matter to which it stands as a provi so.

PG NO 919

Wth regard to scope of a proviso, it was urged by the
| ear ned counsel for the respondents relying on the decision
of this Court in Ishverlal Thakorelal Almaula v. Motibha
Nagj i bhai, [1966] 1 SCR 367 that even though the proper
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function of a proviso is to except or qualify sonething
enacted in the substantive clause which but for the proviso
would be wthin that clause, there is no rule that the
proviso rmust always be restricted to the anbit of the main
enact ment . It may at times anpbunt to a  substantive
provi sion. This subm ssion too does not advance the case of
the respondent inasnuch as even if in a given case a proviso
nmay anmount to a substantive provision, making of such a
substantive provision will have to be within the franmewrk
of Article 309. If a rule containing an absolute or genera
embargo on prosecution of a governnent servant after his
retirement for grave m sconduct or negligence during the
course of the service does not fall within the purview of
| ayi ng down conditions of service under Article 309, such a
provision cannot in the purported exercise of power under
Article 309 be made by either incorporating it in the
substantive clause of arule or in the proviso thereto. In
view of what has been said above and keeping in mnd the
scope of / rule neking power under Article 309 of the
Constitution, the third proviso to Rule 2.2 cannot be
interpreted as |ayi ng down-an absol ute or general enbargo on
prosecution of government servant if the conditions stated
therein are satisfied. Even'if on first inpression the said
rule nmay appear to be placing such an enbargo it has to be
interpreted by taking recourse to the well settled rule of
reading down a provision so as to bring, it wthin the
framework of its source of power without, of course,
frustrating the purpose for which such provision was nmade.
Clause (b) of Rule 2.2 which can be called the substantive
cl ause reserves to the governnent the right of wthholding
or withdrawing a pension or any part  of -it, whether
permanently or for a specified period and the right of
ordering the recovery froma pension of the whole or part of
any pecuniary |oss caused to Govt. if, in a departnental or
judicial proceeding, the pensioner is found guilty of grave
m sconduct or negligence during the period of his service,
i ncl udi ng service rendered upon re- enpl oynent after
retirement.

The purpose of the third proviso thereto is, as i's the
scope of a proviso, to carve out an exceptionto the right
conferred on the governnent by the substantive clause if the
conditions contenplated by the proviso are fulfilled. This
pur pose can be achieved if the said proviso by adopting the
rule of reading down is interpreted to nmean that even if a
government servant is prosecuted and punished in judicia
proceedings instituted in respect of cause of action which
arose or an event which took place nore than four years

PG NO 920
before such institution the governnment will not be entitled
to exercise the right conferred on it by the substantive
provi sion contained in clause (b) with regard to pension of
such a governnent servant. The word "Such" in the beginning
of the third proviso al so supports this interpretation.

At this place, it may be pointed out that an anal ogous
provision contained in Article 351-A of the Madras Pension
Code cane up for consideration before the Madras Hi gh Court
in P. V. Venkatavardan v. The State of Tami| Nadu by the
Deput y Superintendent of Police, Vigilance and Anti -
corruption, Vellore, [1979] 23 MJ (Crl) 275. Article 35 1-A
in so far as it is relevant for the purpose of this case is
repr oduced hereunder:

351-A.  CGovernnent further reserve to thenselves the
ri ght of withholding or withdrawi ng a pension or any part of
it, whether permanently or for a specified period and the
right of ordering the recovery froma pension of the whole
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or part of any pecuniary |oss caused to Governnent, if, in a
departnental or judicial proceeding, the pensioner is found
guilty of grave m sconduct or negligence during the period
of his service, including service rendered upon re-
enpl oyment after retirenment:

Provi ded that:

(c¢) no such judicial proceeding, if not instituted while
the officer was in service, whether before his retirenent or
during his re-enploynent shall be instituted in respect of a
cause of action which arose or an event which took place
nore than four years before such institution; .o

A simlar submssion as has been nmade by the |earned
counsel for the respondents in the instant cases was made in
the case of Venkatavardan, (supra) also. S. Natarajan, J. as
his Lordship then was repelled the subm ssion and hel d:

"The other point urged was that as per Article 351-A of
the Madras Pension Code, the right of the Governnent to

PG NO 921
wi t hhol d -t he pension of a Governnment sevant will not cover
events of grave m sconduct or negligence conmitted by the
government servant nmore than four years prior to the
institution of the departnental proceedings. As the offences
alleged to have 'been committed by the petitioner are
referable to the years 1968 and 1969, the petitioner
contends, the filing of a charge-sheet on 5th Decenber, 1973
agai nst hi mwas beyond the period of four years contenplated
under Article 351-A of the Mdras Pension  Code and,
t her ef or e, the proceedings were vitiated. Even this
contention nust fail, for, a prosecution under section 161
and/or section 165, Indian Penal Code;, read” with ' section
5(1)(a) and 5(2) of the Prevention of Corruption Act, is not
controlled or restricted or tranmelled in any manner by the
Madr as Pensi on Code. The provisions of the Pension Codenay,
if at all, be relied on only for safeguarding the / pension
and cannot be pressed into service to defeat a prosecution
on the threshold itself."

The decision of this Court in State of Punjab v. /Charan
Singh, [1981] 2 SCR 989 also throws sone light ~on the
principle involved in the instant cases. In that case Rule
16. 38 of the Punjab Police Rules 1934 canme up for
consideration. The Punjab Police Rules laid down t he
procedure to be followed in inposing punishmrent on-a Police
Oficer found guilty of msconduct or a crim nal of fence and
made an exhaustive provision for departnental inquiries.
Rule 16.38 laid down the guidelines to be followed by the
Superintendent of Police in dealing with a conplaint about
the conmi ssion of a crimnal offence by a police officer in
connection with his official relations with the public, The
respondent Charan Singh in that case was a police  officer
and was convicted and sentenced of an offence under 'section
5(1)(d) read wth section 5(2) of the Prevention of
Corruption Act. H's conviction as well as sentence was set
aside and he was acquitted by the Hi gh Court on the ground
that there was non conpliance with the provisions of Rule
16.38. Setting aside the order of acquittal and renmanding
the case to the Hi gh Court for fresh disposal in accordance
with law, this Court held that Rule 16.38 was not designed
to be a condition precedent to the |aunching of a
prosecution in a Crimnal Court; it was in the nature of
instructions to the Departnent and was not neant to be of
the nature of sanction or perm ssion for a prosecution, nor
could it overrid the provisions of the Code of Crinmina
Procedure and the Prevention of Corruption Act.
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W nmay also point out that the correctness of the
judgrment of the Hi gh Court of Punjab and Haryana in the case
of Des Raj Singhal, (supra), relying upon which the orders
appeal ed against in the instant cases have been passed, was
chal |l enged by the State of Punjab in this Court in Crimnal
Appeal No. 40 of 1987. The question of lawraised in the
appeal was, however, not gone into and was |eft open to be
decided in an appropriate case inasmuch as this Court on the
facts of that case, in its order dated April 15, 1987 took
the viewthat it would be a futile exercise to consider the
guestion of law involved in the appeal for the reason that
the respondent had retired as |ong as on Decenber 13, 1979.

We now proceed to consider the other subm ssions made by

| earned counsel for the respondents. It was urged that
since governnent had the power to make suitable amendments
even retrospectively in Rule 2.2 of the Punjab Cvil Service
Rules in order to bring hone its intention, it was not open
to it to/'challengethe validity of Rule 2.2. Suffice it to
say, so flar-as this submi ssion is concerned that the purpose
of the State of Punjab in filing these appeals is really to
get the interpretation nmade by the H gh Court of Rule 2.2
reversed and to have-the interpretation made by the Tria
Court in the case of Des Raj Singhal, (supra) restored and
not to get the said rule declared ultra vires.

It was also urged by the |earned counsel for the
respondents that the third proviso to clause (b) of Rule 2.2
as for the benefit of a government servant ‘and virtually
i ncorporates the principle underlying Article 21 of the
Constitution by fixing four -years as the Llimt for
initiating prosecution. |In- support of the submi ssi on
reliance was placed on a full bench decisionof the Patna
H gh Court in Madhesh- wardhari Singh and Another v. . State
of Bihar, AIR 1986 Patna Vol. 73 Page 324. In that case, it
was held that in all crimnal prosecutions the right to a
speedy public trial is now an inalienable fundamental right
of the citizen under Article 21 of the Constitution and it
extends to all «crimnal proceedings for all of f ences
generically irrespective of their nature. It was also held
that giving effect to fundanental right of a speedy public
trial, therefore, would not in any way conflict ~with the
provi sions of the Code of Crimnal Procedure and that unless
the fundanmental right to speedy trial is to be whittled down
into a nere pious wish, its enforceability in Court nust  at
| east be indicated by an outer limt- to whi ch an
i nvestigation and the trial in a crimnal prosecution may
ordinarily extend.

PG NO 923
We are inforned that special |eave has been granted by
this Court against the aforesaid |judgnent and its

correctness is thus sub judice. That apart, even  if the
soundness of the principle that there should be speedy tria
may not be disputed, the said principle cannot be invoked by
the respondents in support of their interpretation of the
third proviso to clause (b) of Rule 2.2 framed under Article
309 of the Constitution whose purpose, as already indicated

above, is not to place an enbargo on prosecution. It is
al ways open to quash a prosecution on the ground of
unexpl ai ned wunconscionable delay in investigation and

prosecution on the facts of a given case.

It was then wurged by the |earned counsel for the
respondents that the third proviso to clause (b) of Rule 2.2
is in the nature of a beneficent |Ilegislation and in case of
doubt has to be interpreted in favour of the person for
whose benefit the Rule has been franed. |In our opinion
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keeping in view the scope of the power to frane a rul e under
Article 309 and the purpose of Rule 2.2, there is no doubt
with regard to the interpretation of the said rule. By
applying the rule of interpretation wth regard to a
beneficent legislation, a benefit never intended to be
conferred cannot be conferred.

Learned counsel for the respondents also submtted that
the State enjoys plenary power in the matter of prosecution
for an offence and if the Governnent in its wi sdom thought
it fit that a governnent servant after his retirement shoul d
not be be prosecuted for grave m sconduct of action arose or
the incident took place nore than your years before the
institution of judicial proceedings for prosecution, no
exception can be taken to that power. In this connection
apart form relying on various sections of the Code of
Crimnal Procedure such as-sections 197,321, 432,433 and 468
and the power of the CGovernor to grant pardon, |earned
counsel for the respondents also relied on Harold J. Laski’s
"A Grammr O Politics" for the proposition that every
government ~has a power to decide not to prosecute or
prosecution havi ng been comrenced to decide wupon its
di sconti nuance. W are of opinion that this submssion too
does not help the respondents in these appeals for the
sinmple reason that ‘the third proviso to clause (b) of Rule
2.2 has not been framed for that purpose but has been
franmed for a different purpose nanely to provide an
exception to the power of the government inthe matter of
wi thholding or wthdrawing etc. of pension of a retired
government servant contained in clause (b) of Rule 2.2.

PG NO 924

Lastely, it was wurged by Ilearned counsel  for the
respondents in these appeals that on the sane principle on
which crimnal appeal No. 40 of 1987 in the matter  of Des
Raj Singhal, was dism ssed these appeal s al so deserve to be
di smssed. So far as this subm ssion-is concerned, we find
substance as regards the appeal against Kailash Nath. The
First Information Report in this case was |odged ‘on 27th
August, 1985, that is, after about six years of the accrua
of the cause of action or taking place of the events ' which
took place in 1979 and after about three years even from 3
1st October 1982 when the respondent retired from service.
Now in 1988 it would be pursuing a stale matter. In this
view of the matter, we are of the opinion that the order of
the H gh Court quashing the First Information Report  as
agai nst Kailash Nath, respondent in crimnminal appeal No. 422
of 1988, deserves to be mmintained though on a different
gr ound.

The facts of the case, with regard to Mangal Singh
M nhas, respondent in Crinminal Appeal Nos. 423-24 of = 1988,
however, are different. In this case, as seen above, /First
Informati on Report was pronptly | odged on June 19, ©1980. The
filing of challan, however, was del ayed on account 'of the
steps taken by the respondent for getting the First
Informati on Report quashed. He retired about three years
after lodging of the First Information Report and during the
pendency of the proceedings in the H gh Court for quashing
of the said First Information Report. Since the H gh Court
guashed the prosecution of Mangal Singh M nhas on one ground
al one based on its earlier decision in the case of Des Raj
singhal and did not consider other grounds, if any, that may
have been raised by himfor quashing of the prosecution, we
are of the opinion that after setting aside the orders
appeal ed against in this case, the Hgh Court should be
required to decide afresh the petition nde by Mangal Singh
M nhas for quashing of the prosecution on grounds, if any,
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ot her than those which have al ready been consi dered above.
In view of the foregoing discussion, Crininal Appeal No.

422 of 1988 as against Kailash Nath is disnmissed and the
order quashing the First Informati on Report in his case is
mai nt ai ned even though on anot her ground; whereas Crinina
Appeal Nos. 423-24 of 1988 as agai nst Mangal Singh M nhas
are allowed and the orders appeal ed agai nst passed by the
H gh Court as set aside. The H gh Court shall however,
decide the petition made by Mangal Singh M nhas afresh in
accordance with lawin the light of the observations made
above.
R S. S

Crl. A No. 422/88 is dismssed and

Crl. A Nos. 423-24/88 is all owed.




