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This is yet another opportunity to inform the tria
courts that despite the procedural trammel s and vocationa
constraints we have reached a stage when no effort shall be
spared to speed up trials in the crimnal courts. It causes
anguish to us that in spite of the exhortations made by this
Court and a few High Courts, time and again, sonme of the
trial courts exhibit stark insensitivity to the need for
swift action, even in cases where the accused are
| angui shing in prisons for long years as under-trials only
on account of the slackness, if not inertia, in accelerating
the process during trial stage.

We shall narrate, in a brief nanner, as to what happened
thus far in the present case though this seens to be one of
the rare cases in which an under-trial prisoner has been
facing a record tine for reaching culmination of the tria
pr oceedi ngs.

The genesis of the proceedings is interception of a
consi gnnent at the Air Warehouse, Minbai, which was neant
for export to Nairobi. The consignnent, when opened, was
found containing a very huge quantity of Mandrex tablets
(Met haqual one) . Respondent (Dr. Bipin S. Panchal ) was
arrested on 8.11.1993 in connection wth the aforesaid
sei zure of narcotic or psychotropic substance. It led to
the unearthing of a further huge quantity of Mandrex tablets
whi ch, added with the earlier interception, is quantified at
about 2000 Kgs. The Directorate of Revenue Intelligence,
Ahmedabad filed a conplaint against certain per sons
i ncl udi ng respondent Bipin S. Panchal, for various offences
under the Narcotic Drugs and Psychotropi c Substances (NDPS)
Act . The said case is being tried before the court of
Additional City Sessions Judge, Ahnedabad.

Respondent was detained in prison as he was not bailed
out during the trial proceedings despite repeated notions
made by him Once in 1994, when respondent approached for
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bail, this Court directed the trial court to expedite the
trial. Though the evidence taking started on 4.9.96, the
case is still lingering on as the trial persisted thereafter

for years. This is in spite of the perm ssion accorded to
the trial court for holding proceedings inside the jai
where sone of the accused are being interned, as per Section
268 of the Code of Crinminal Procedure.

For so many reasons the trial court could not proceed
f ast, for which the respondent has also contributed
substantially. Fromthe records available with us we have
perceived that the respondent noved the H gh Court of
Gujarat for bail on the ground that the court is not closing
the trial despite the direction for speeding up the steps.
However, the Hi gh Court dism ssed the application for bai
as per a detailed order passed on 29.10.1999. That order
was challenged by the respondent before this Court by
seeki ng speci al leave to appeal

The 'said special |eave petition was disposed of on
31.3.2000 with the following order: - As the Special Judge
who is trying the case has reported to us that he reasonably
expects to close thetrial-within six nmonths, we dispose of
this special |eave petition permtting the petitioner to
nove for bail again in case the trial is not closed wthin
si x nont hs.

Even the aforesaid period of six nonths i's over by now,

but the culmnation of trial is still a far cry. It was in
the above background that the present application.is nade by
the Directorate of Revenue Intelligence praying for

nodi fication of the order dated 31.3.2000 by extending the
period for closing of the trial for a further period of six
nont hs.

We notice that the inmediate inpact of the order dated
31.3.2000 was a positive response as five wtnesses were
exam ned on 3.4.2000 itself. But as the Additional Sessions
Judge (Shri AR Bhatt) expected his retirenent two nonths
hence, he <chose to remain in linbo in regardto this case
and hence no progress was made until 10.7.2000 when his
successor (Shri  B.N. Jain) took up the mtter. The
successor Judge appears to have determned to close the
trial within the time frame. He, therefore, decided to
follow the legislative nandate contained in Section 309 of
the Code and ordered day-to-day trial for which he made a
schedul e al so.

But the initial alacrity show by the trial judge did
not last long as the swiftness of the trial was bridled on
account of trunpery reasons. The defence counsel questioned
the admissibility of certain docunents and raised objections
with regard to the same. Though the trial court disallowed
the objections as per an order passed on 24.7. 2000
(presumably after hearing both sides at length) the tria
judge adopted a very unwhol esone procedure by stopping the
trial for a lengthy period, just to enable the defence to
take wup that order before the High Court. Even though the
prosecution brought wtnesses to be exam ned on 8.8.2000,
the trial judge hesitated to exam ne them and extended the
stay granted by hinmself and did not choose to take the
evidence of those witnesses on the said date. However, the
defence failed to challenge the said order and hence the
trial proceedings were resuscitated on 16. 8. 2000.
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On that day the defence raised another objection
regarding adnmissibility of another docunent. The tria
judge heard elaborate arguments thereon and upheld the
objection and consequently refused to admt that particul ar
docunent . VWhat the prosecution did at that stage was to
proceed to the Hi gh Court against the said order and in the
wake of that proceeding respondent filed an application on
9.11.2000, for enlarging himon bail on the strength of the
order passed by this Court on 31.3.2000 (extracted above).

We are compelled to say that the trial judge should have
shown nore sensitivity by adopting all neasures to
accelerate the trial procedure in order to reach its finish
within the time frame indicated by this Court in the order
dated 31.3.2000 since he knew very well that under his
orders an accused is continuing in jail as an wunder-tria
for a record period of nore than seven years. Now, we fee
that the Additional Judge, whether the present incunbent or
his predecessor,” was not serious.in conmplying with the
directions issued by this Court, though the parties in the
case have al so contributed their share in bypassing the said
direction.

As pointed out 'earlier, on different occasions the tria
judge has chosen to decide questions of admissibility of
documents or other itenms of evidence, as and when objections
thereto were raised and then detailed orders  were passed
ei t her uphol ding or overruling such objections.. The worse
part is that after passing the orders the trial court waited
for days and weeks for the concerned parties to go before
the higher <courts for the purpose of challenging such
i nterlocutory orders.

It is an archaic practice that ~during the evidence
col l ecting stage, whenever any objection is raised regarding
adm ssibility of any material in evidence the court does not
proceed further w thout passing order on such objection
But the fall out of the above practice is this: ~Suppose the
trial court, in a case, upholds a particul ar objection and
excludes the nmaterial frombeing adnmitted in evidence and
then proceeds wth the trial and disposes of the -case
finally. If the appellate or revisional court, when the
same question is re-canvassed, could take a different view
on the admissibility of that material in such cases the
appel l ate court would be deprived of the benefit —of that
evi dence, because that was not put on record by the tria
court. In such a situation the higher court may have to
send the case back to the trial court for recording /that
evi dence and then to di spose of the case afresh. Wy should
the trial prolong |Iike that unnecessarily on account of
practices created by ourselves. Such practices, when
realised through the course of |ong period to be hindrances
whi ch i npede steady and sw ft progress of trial proceedings,
nmust be recast or re-moulded to give way for better
substitutes which would help accel eration of tria
pr oceedi ngs.

VWen so recast, the practice which can be a better
substitute is this: \Wenever an objection is raised during
evidence taking stage regarding the admissibility of any
material or itemof oral evidence the trial court can nmake a
note of such objection and nmark the objected docunent
tentatively as an exhibit in the case (or record the
objected part of the oral evi dence) subject to such
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objections to be decided at the last stage in the fina
j udgrent . If the court finds at the final stage that the
objection so raised is sustainable the judge or nmmgistrate
can keep such evidence excluded from consideration. In our
view there is noillegality in adopting such a course.
(However, we make it clear that if the objection relates to
deficiency of stanp duty of a docunent the court has to
decide the objection before proceeding further. For al
other objections the procedure suggested above can be
fol |l owed.)

The above procedure, if followed, wll have two
advant ages. First is ‘that the time in the trial court,
during evidence taking stage, would not be wasted on account
of raising such objections and the court can continue to
exam ne the w tnesses. The witnesses need not wait for |ong
hours, if not days. Second is that the superior court, when
the same objection is re-canvassed and reconsidered in
appeal | or revisionagainst the final judgnent of the tria
court, ~can determ ne the correctness of the view taken by
the trial court regardingthat objection, wthout bothering
to renmit the case tothe trial court again for fresh
di sposal. W may al so point out that this neasure woul d not
cause any prejudice tothe parties to the litigation and
woul d not add to their msery or expenses.

We, therefore, mmke the above as a procedure to be
foll owed by the trial courts whenever an objection is raised
regarding the admi ssibility of any material or any item of
oral evidence.

Now, for disposal of the present application we may
state that there is no point in our granting further tinme to
the trial court to conmplete the trial. 1t is for the tria
court to conplete it as early as possible. But we would not
do anything to deprive the accused in custody of his right

to nmove for bail on account of the delay thus far
occasi oned. The bail application would be di sposed of by
the court concerned on its own nerits. Wth the above

observati ons we di spose of this application

[ KT. Thonmas ]
[ RP.Sethi ]
[ B.N. Agarwal ]

February 22, 2001.




