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ACT:

I ndi an Penal Code, 1860:

Sections 141, 149, /299, 300, 302 and 326-Unl awful assenbly-
What is-Six accused charged with offences under section 302
read with section 149-Two acquitted-Effect ~ of-Held other
four being less than five would not be nenbers of unlawfu

assenbl y- Where Existence of unlawmful assenbly  not proved
conviction wth aid of section 149 cannot be recorded-
Accused cannot be convicted for offence” with which not
charged- Accused liable for offences conmtted individually.

HEADNOTE:

Si x accused persons were arrayed by the investigating agency
for offences puni shabl e under Sections 302, 324, 323, 341,
148 read with Section 149 IPC, for an occurrence that took
pl ace on 24th Decenber, 1986 in which one Suku succunbed to
injuries as a result of the assault during the occurrence.
They were put on trial, and the prosecution sought  to
establish its case by exam ning as many as sSiXx eye-w tnesses
besi des ot her evi dence, docunentary and oral

According to the prosecution case, all +the six accused
persons were armed with weapons |ike chopper, iron rod,
knife, cycle chain and torches and that the accused had hel d
PW?2 George and while the first accused kicked him_ . the
third accused inflicted injuries on himwith a cycle chain

So far as Suku deceased was concerned, all the accused
except the first accused caused himinjuries with atorch, a
cycle <chain and a knife. The first accused was alleged to
have caught hold of Suku by the <collar and inflicted
injuries on his hands, arns and legs with a chopper. The
assault took place in front of an arrack shop. It was
alleged that enmty between the two groups on account of
suspicion of information being passed on to the Excise
Oficials, regarding illicit distillation was the cause of
the occurrence, but no evidence was led in support of this
allegation and no notive for conm ssion of the crime was
established at the trial
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At the trial, four eye-witnesses P8, PW 6, PW7, the
salesman and his assistant in the arrack shop and PWS38
turned hostile and did not support the prosecution case.
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The prosecution case was sought to be proved by the ocular
testinony of PW4 and PW5 both aged about 13 years, at the
time of the occurrence and other evidence. Both these eye-
wi t nesses supported their statements recorded under section
161 Cr. P.C during their testinony in Court. The tria
court on the basis of prosecution evidence found accused No.
1, Subran, guilty of an offence puni shabl e under Section 302
I PC and sentenced himto suffer rigorous inprisonnment for
life. Accused Nos. 2 to 6, nanely, Rajan, Preman, Viswan,
Sura and Shajan, were found guilty of an offence under
Section 326/149 |IPC and each one of themwas sentenced to
undergo rigorous inprisonment for three years Besides,
accused 1 to 4 were convicted for an offence under Section
148 and sentenced to suffer rigorous inprisonnent for one
year. Al  the accused were also convicted for offences
under Sections 14, 341, 323,324 read with Section 149 |PC
but no separate -sentences were awarded on any of those
counts.

On appeal to the H gh Court, the conviction and sentence
awarded. to  accused 1 to 3and 5 were confirmed, while
accused 4 and 6 were acquitted and the conviction and
sentence recorded agai nst them by the Sessions Judge was set
asi de. Ile participation of the 6th accused and the role
assigned to himby the prosecution was doubted by the Judges
of the H gh Court and he was given the benefit of doubt and
acquitted. Simlarly, the Hi gh Court dishbelieved the role
assigned to accused No. 4 and doubted his participation in
the commi ssion of the crine.

] Me accused appeal ed to this Court by Special Leave. After
prelimnary hearing it was ordered that the appeal be heard
on the limted question regarding the nature of the offence
and the quantum of the sentence only.

On the question : Wether after the acquittal of ‘the two
accused, could the H gh Court Convict appellant No. 1 for
the substantive of fence under Section 302 IPC an offence
with which he had not been charged, and appellants 2 to 4
for an of fence under section 326/ 149 |PC,

Partially allow ng the appeal, the Court,

HELD: 1. A conbined reading of Section 141 and Section
149 | PC
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show that an assenbly of less than five nmenbers is not  an
unl awful assenbly within the neaning of Section 141 and
cannot, therefore, formthe basis for conviction for - an
of fence with the aid of Section 149 |IPC. [92F]

2. The existence of an unlawful assenbly is a necessary
postul ate for invoking Section 149 | PC. \Where the existence
of such an unlawful assenbly is not proved, the conviction
with the aid of Sections 149 |PC cannot be recorded or
sustained. The failure of the prosecution to show that the
assenbly was unlawful nust necessarily result in the failure
of the charge under section 149 )PC. [92H, 93A]

3. A person charged for an of fence under Section 302 |PC
read with Section 149 cannot be convicted of the substantive
of fence under Section 302 IPC without a specific charge
having been framed against him as envisaged by I aw.
Conviction for the substantive offence in such a case is
unjustified because an accused nmight be misled in his
defence by the absence of the charge for the substantive
of fence under Section 302 | PC. [93D]

4, The conviction of appellants 2 to 4 for an offence
under Section 326/ 149 | PC cannot be sustained and the sane
would be the position with regard to the conviction of al
the appellants for other offences with the aid of Section
149 1 PC al so. [93B]
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5. The High Court failed to draw the distinction between
an offence under clause (b) and (c) of Section 299 IPC and
the one failing under clause (3) of Section 300 IPC [93G

6, The effect of the acquittal of the two accused persons by
the H gh Court and without the Hi gh Court finding that sone
ot her known or unknown persons were also involved in the

assault, would be that for all intent and purposes the two
acquitted accused persons were not nmenbers of the unlawfu
assenbl y. Thus, only four accused could be said to have

been the menbers of the assenbly but such an assembly which
conprises of Iless than five menbers is not an wunlawfu

assenbly within the neaning of Section 141 IPC. [92G

7. Appel l ant No. 1 Subran not having been charged for the
substantive offence of nurder under Section 302 |PC, even
the trial court, whichtried the six accused persons, was
not justified in recording a conviction against himfor the
substanti ve of fence of murder punishabl e under Sec-
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tion 302 |IPC after franming a charge against him for the
of fence ‘under Section 302 read with Section 149 |[|PC only.
[93C

8. Appel  ant No. 1, Subran, was never called upon to neet
a charge under Section 302 1PC sinplicitor and, therefore,
i n defendi ng hinsel f, he can not be said to have been call ed
upon to neet that charge and he could very well have
considered it unnecessary to concentrate on that part of the
prosecution case during the cross-exanination of t he
prosecuti on w tnesses. Therefore, the conviction of the
appellant No. 1 for an offence under Section 302 was not
perm ssi bl e. [93F]

9. The intention to cause nurder of Suku deceased, could
not be attributed to appellant No. 1 and the nedica

evi dence al so shows that the injuries attributed to himwere
not sufficient in the ordinary course of nature to cause the
death of the deceased. The conviction of appellant No. 1
for the substantive offence under Section 302 IPC is
therefore unwarranted and cannot ‘be sustai ned. That = Suku
deceased died as a result of injuries inflicted on him by
all the four appellants is not a matter which is in /doubt.
From the ocul ar evidence read with the nmedi cal evidence, it
stands established that the injuries on the deceased had
been caused by all the four appellants and that the death of
Suku had occurred due to the receipt of nmultiple injuries.
[ 93H, 94A- B]

10. On a consideration of the circumnmstances of ~ the case,
the type of weapons with which the accused were armed and
the nature and seat of the injuries, it is not possible to
hold that all the four appellants had shared (the comon
i ntention of causing such bodily injuries on the deceased as
were likely to cause the death of Suku or were sufficient in
the ordinary course of nature to cause his death. The
appel l ants would, therefore be liable for the offence
committed individually by each one of them [94D E

11. The <case of appellant No. 1 therefore, falls wthin
Section 299 | PC puni shabl e under Section 304 Part-1 [PC
He is accordingly, convicted for the said offence and
sentenced to suffer rigorous inprisonment for a period of
seven years and to pay a fine of Rs. 2,000 and in default of
paynment suffer further rigorous inprisonment for one year

Fine if realised to be paid to the heirs of the deceased.
[94G H|

12 (a) Wth regard to the three other appellants their
convi ction for
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an of fence under Section 326 with the aid of Section 149 is
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not sustainable in law, it is accordingly set aside and they
are convicted under Section 326/149 |PC. They would be
responsi ble for their individual acts. The injuries caused
by appellants 2 and 3 were with a torch, iron rod and a
cycle chain. None of the injuries caused by them according
to the post-nortemreport were on any vital part of the
body, though some of the injuries caused by blunt weapons
were grievous in nature. Each of themare convicted for an
of fence under Section 325 IPC and sentenced to suffer
rigorous inprisonment for two years each. [95B-(

12 (b) Appellant No. 4 caused grievous injuries to the
deceased with a knife, the offence would therefore, fal
under Section 326 IPC. 'He is therefore convicted for the
said offence and sentenced to suffer rigorous inprisonnent
for a period of three years and to pay a fine of Rs. 500/-
and in default of paynent to suffer rigorous inprisonnent
for a period of three months. ~The fine, if realised shal
be paid to the heirs of the deceased.

[ 95D

12 (c¢) The conviction of all the appellants for the offence
under Section 324 as recorded by the H gh Court as also for
the other offences are nmaintained but without the aid of
Section 149 | PC. [95E]

JUDGVENT:
CRI' M NAL APPELLATE JURI SDI CTI ON: Crimnal Appeal No. 237 of
1993.
From the Judgment and Order dated 4.9.91 of the Kerala High
Court in Crl. A No. 537 of 1988.
M M  Kashyap, Sudhir Gopi, A G Prasad and Roy Abraham for
the Appell ants.
M T. George for the Respondent.
The Judgrment of the Court was delivered by
DR. ANAND, J. On 9.3.1992, when this special | eave
petition, directed against the judgnent and order dated 4th
Septenber, 1991, of the H gh Court of Kerala in’ Crinina
Appeal No. 537 of 1988, cane up for prelimnary hearing, the
foll owi ng order was nade:
"Issue notice limted to the question as to
the nature of offence and the quantum of
sent ence.
89
No orders on bail."
Heard |earned counsel for the parties. Leave is  granted
confined to the limted question on which notice was issued
as referred to above.
For an occurrence which took place on 24th, Decenber = 1986,
in which one Suku succunbed to the injuries as a result of
the assault during the occurrence, six accused persons were
arrayed by the investigating agency for offences punishable
under Sections 302, 324, 323, 341, 148 read with Section 149

| PC. They were put on trial and the prosecution sought to
establish its case by exam ning as many as sSix eye-w tnesses
besi des ot her evidence, docunentary and oral. At the tria

however, four eye- w tnesses, PW Devassykutty, PW 6 and 7
sal esman and his assistant in the arrack shop and PW8 Unni @
Vel ayudhan tur ned hostile and did not support t he
prosecution case. The prosecution case was sought to be
proved by the ocular testinony of PM Biju and PW Anil

both aged about 13 years at the tinme of occurrence and the
ot her evidence. Both the eye-witnesses supported their
statements recorded under Section 161 C. P.C. during their
testimony in court. The trial court on the basis of
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prosecution evidence found accused No. 1, Subran, guilty of
an offence punishabl e under Section 302 IPC and sentenced
himto suffer rigorous inprisonment for life. Accused Nos.
2 to 6, nanely, Rajan, Preman, Viswan, Sura and Shajan were
found guilty of an offence under Section 326/149 |IPC and
each one of them was sentenced to undergo ri gorous
i mprisonment for three years. Besides, accused 1 to 4 were
convicted for an of fence under Section 148 and sentenced to
suffer rigorous inprisonment for one year. All the accused
were also convicted and sentenced to suffer ri gorous
i mprisonnent for six nonths each under Section 147 I PC. Al
the accused were al so convicted for offences under Sections
143, 341, 323, 324 read with Section 149 | PC but no separate
sentences were awarded on any of those counts. On an appea
before the Hi gh Court, the conviction and sentenced awarded
to accused 1 to 3 and 5 were confirmed while accused 4 and 6
were acquitted and the conviction and sentence recorded
agai nst- them by the learned Sessions Judge was set aside.
In view of the |limted notice issued by this Court, we are
relieved " of the necessity to reappreciate the prosecution
evi dence in extenso and shall therefore confine ourselves to
the determ nation of the nature of the offence and the award
of appropriate sentence to the four appellants accepting, as
establ i shed the prosecution case agai nst the four appellants
beyond a reasonabl e doubt.

90

According to the prosecution case, all the six accused
persons were armed w th weapons like chopper, iron rod,
knife, cycle chain and torches. -1t is the prosecution case

that the accused had held PW George and while the first
accused kicked him the thirdaccused inflictedinjuries on
him with a cycle chain. So far as Suku deceased is
concerned, according to the prosecution, all the accused
except the first accused caused himinjuries with a torch, a
cycle <chain and a knife. The first accused is alleged to
have caught hold of Suku by the <collar and inflicted
infjuries on his hands arns and legs with a chopper. The
assault took place in front of an arrack shop. According to
the prosecution case there was ennmity between the two groups
on account of illicit distillation and -suspicion of
information being passed on to the Excise of ficials.
However, no evidence was led in support of this allegation
by the prosecution and no notive for conm ssion of the crine
was established at the trial

The postnortem on the deceased was conducted by Dr.
Si vasankara Pillai PW2. He had found as many as 38
injuries on the deceased. Mdst of the injuries  found by
him however, were abrasions or contusions on different
parts of the body though the deceased had al so suffered stab
wounds on the right upper armand left forearm and /sharp
weapon injuries on his hands and | egs. The bones  of the
legs and arm had been fractured. According to the nmedica

wi t ness, death of Suku deceased was caused due to nultiple
injuries. According to the medi cal evidence, there was  no
stab or incised wound inflicted on any of the vital parts of
the body i.e. neck, chest or abdonen. The Doctor has opi ned
that the deceased had died due to multiple injuries and that
the injuries could have been caused by beating him wth
torches, knife, iron rod, cycle chain and the chopper

According to him the cunul ative effect of all the injuries,
taken together, had resulted in the death of the deceased.
The doctor further stated that as a result of the chemca

analysis of the viscera, blood and wurine, there was
i ndi cation that the deceased had consunmed al cohol before he
had been assaul ted, though he was unable to give the quality
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or quantity of liquor consuned by the deceased.

From an analysis of the record of injuries as detailed in
the post-nmortem report, it transpires that there were 18
contusions of different dinmensions but mnor in their
gravity on the body of the deceased. Eight of the injuries
recorded, out of the 38 in the post nortem report., were
abrasions on different parts of the body. According to the
medi cal wi tness, nine out

91

of those injuries could have been caused by a fall or the
deceased coming into contact with any rough surface or area.
Qut of the remmining injuries, seven were chop wounds while
two were stab wounds, besides three were incised injuries.
it was the cunulative effect of the injuries which resulted
in the death of the deceased and according to the doctor,
the injuries when taken together were sufficient to cause
death in the ordinary course of nature. None of the
injuries by itself was found to be sufficient in the
ordinary /course of nature to cause death of the deceased

According to the nedical opinion about the cause of death,
"deceased di ed due to nultiple injuries".

From t he above anal ysis of injuries, it cannot be said that
any one of the four appellants, who al one stand convicted by
the Hgh Court had inflicted injuries intending to cause
death or such bodily injury as is sufficient in the ordinary
course of nature to cause death. As already noticed, six
accused persons had been charged by the - investigating agency
for offences punishabl e under Sections 143, 147, 148, 341,
323, 324, 326 and 302 read with-Section 149 | PC and put on
trial. The trial court convicted accused 2 to 6 under
Section 326 IPC with the aid of Section 149 '|PC. It
convicted accused No. 1 for an offence under Section 302
I PC. While convicting accused 2 to 6 for the offence under
Section 326/149 IPC, the trial court cane to the conclusion
that 'the accused did not share the comon object to nurder
Suku and that the commpn object was only to cause grievous
hurt’ to the deceased. Being of (the opinion, that accused
No. 1 had caused injuries with a chopper and those  injuries
"coul d" have resulted in the death of the deceased, he was
convicted for an offence under Section 302 |PC The High
Court acquitted two of the accused and convicted the
remaining four only. The High Court found that clear
evi dence of the eye-wi tnesses was only agai nst accused Nos.
2, 3 and 5 besides appellant No. 1. The participation of the
6th accused and the role assigned to himby the “prosecution
was doubted by the | earned Judges of the H gh Court and he
was given the benefit of doubt and acquitted. Simlarly,
the Hi gh Court disbelieved the role assigned to accused. No.
4 and doubted his participation in the conm ssion of the
crinme. He was also’ given the benefit of doubt and
acquitted. Wile setting aside the conviction and  sentence
of the said two accused, the H gh Court did not hold that
beside the four accused convicted by it, there were some
ot her known or unknown accused who had al so been a party to

the conmi ssion of the crine. It is in this above background
that we have to consider the nature
92

of the offence committed by the four appellants.

Admittedly, none of the accused persons individually had
been charged for the substantive offence of mnurder wunder
Section 302 IPC. Inthe trial court all the six accused
were charge sheeted for an of fence under Section 302 read
with Section 149 |IPC. Oher charges were also franed
against the accused but only with the aid of Section 149
I PC. After the acquittal of the two accused, could the Hi gh
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Court convict appellant No. 1 for the substantive offence
under Section 302 IPC (with which he had not been charged)
and the appellants 2 to 4 for an offence under Section
326/ 149 I PC ?
Section 141 |IPC defines an unlawful assenmbly to be an
assenbly of five or nore persons, where the conmon object of
the persons conprising that assenbly is to conmmit any of the
acts enunerated in the five clauses of that Section
Section 149 | PC reads as under
"Sec. 149. Every nenber of unlawful assenbly
guilty of offence conmitted in prosecution of
common object |If an offence is conmtted by
any menber. of an unl awf ul assenbly in
prosecution of the common object of that
assenbly, ~ or such as the nmenbers of that
assenbly knew to be likely to be conmitted in
prosecution of that object, every person who,
at'the time of the committing of that offence,
is a menber of the same assenbly, is guilty of
that offence."
A conbined reading of Section 141  and Section 149 |PC
(supra) show that an assenbly of |ess than five nenbers is
not an unlawful assenbly within the meaning of Section 141
and cannot, therefore, formthe basis for conviction for an
offence with the aid of Section 149 IPC. The effect of the
acquittal of the two accused persons by the H gh Court and
without the Hi gh Court finding that some other known or
unknown persons were also involved inthe assault, would be
that for all intent and purposes the two acquitted accused
persons were not nenbers of the unlawful assenbly. Thus,
only four accused coul d be said to have been the nmenbers of
the assenbly but such an assenbly which conprises  of |ess
than five nmenbers is not an unlawful assenbly within the
meani ng of Section 141 IPC. The existence of an unlawfu
assenbly is a necessary postulate for invoking Section 149

| PC. VWere the exi stence of such an unlawful assenbly is
not
93
proved, the conviction wth the aid of Section 149 |PC
cannot be recorded or sustained. The failure of the

prosecution to show that the assenbly was unlawful nust
necessarily result in the failure of the charge under
Section 149 I PC. Consequently, the conviction of appellants
2 to 4 for an offence under Section 326/149 |PC cannot  be
sustai ned and the same would be the position with regard to
the conviction of all the appellants for other offences with
the aid of Section 149 |IPC al so.

Since, appellant No. 1 Subran had not been charged for. the
substantive offence of nmurder under Section 302 . 1PC, / even
the trial court, which tried the six accused persons, was
not justified in recording a conviction against himfor the
substantive offence of nurder punishable under Section 302
| PC after fram ng a charge against himfor the offence under
Section 302 read wth Section 149 IPC only. A person
charged for an offence under Section 302, IPC read wth
Section 149 cannot be convicted of the substantive offence
under Section 302, |IPC without a specific charge having been
framed agai nst him as envisaged by law. Conviction for the
substantive: offence in such a case is unjustified because
an accused mght be msled in his defence by the absence of
the charge for the substantive offence under Section 302
| PC. Appellant No. 1, Subran, was never called upon to neet
a charge under Section 302 IPC sinplicitor and, therefore,
in defending hinself, he can not be said to have been call ed
upon to neet that <charge and he could very well have
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considered it unnecessary to concentrate on that part of the
prosecution case during the cross-exan nation of t he
prosecution w tnesses. Therefore, the conviction of the
first appellant for an offence under Section 302 was not
perm ssible. That apart, according to the medical evidence,
none of the injuries allegedly caused by this appellant was
either individually or taken collectively with the other
injuries caused by him sufficient in the ordinary course of
nature to cause death of Suku. Medical evidence is clear on
this aspect of the case and it is not possible to say that
the injuries inflicted by the first appellant wth the
chopper were inflicted with the intention to cause the death
of  Suku. The High Court failed to draw the distinction
bet ween an of fence under clause (b) and (c) of Section 299
IPC and the one falling under clause (3) of’ Section 300
IPC. The intention to cause nurder of Suku deceased, could
not be attributed to himand the medical evidence al so shows
that the injuries attributed to himwere not sufficient in
the ordinary course of nature to cause death of the

deceased. The conviction of appellant No. 1, Subran, for
t he substantive offence under Section 302 IPCis therefore,
94

unwarranted and cannot be sustained. That Suku deceased
died as a result of injuries inflicted on himby all the
four appellants is/'not a matter which is in doubt. Fromthe
ocular evidence read with the nedical evidence, it stands

established that the injuries on the deceased had been
caused by all the four appellants and that the death of Suku
had occurred due to receipt of ~ nmultiple injuries. VWhat
of fence can then be said to have been commtted by the four
appel l ants ?

According to the nedical evidence, the injuries caused were
cunul atively sufficient to cause death and the death had
occurred due to nmultiple injuries which wer e f ound
sufficient in the ordinary course of nature to cause death.
According to the ocular testinony of w tnesses nanely, Biju
(PW) and Anil (PW), who have been believed by both the
courts below and with which finding we have no reason to
differ, all the four appellants had caused those injuries.
It is, therefore, necessary in a case like this to determn ne
as to which of the accused is gquilty of a -particular
of f ence. On a consideration of the circumstances of the
case, the type of weapons with which they were arned and
nature and seat of the injuries, it is not possible to hold
that all the four appellants had shared the common intention
of causing such bodily injuries on the deceased as were
likely to cause the death of Suku or were sufficient in the
ordi nary course of nature to cause his death. The
appel l ants would, therefore be liable for the offence 'com
mtted individually by each one of them

As already noticed, though it nmay not be possible to
attribute to appellant No. 1, Subran, the necessary
intention to cause death of Suku so as to hold himguilty of
an offence of nurder under Section 302 |IPC since the
injuries inflicted by himwere not found to be sufficient in
the ordinary course of nature to cause death of Suku, but
| ooking to the weapon with which he was armed and the nature
nunber and seat of injuries inflicted by himthough not on
any vital part, he can certainly be attributed with the
know edge that with those injuries it was likely that death
of Suku may be caused and, therefore, he can be cloathed
with the liability of causing culpable homcide not
anounting to nurder. The case of the first appellant,
therefore, falls wthin Section 299 | PC punishable under
Section 304 Part-1 IPC. W, accordingly, convict him for
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the said offence and sentence him to suffer rigorous
i mprisonnment for a period of seven years and to pay a fine
of Rs. 2000 (two thousand) and in default of payment of fine
suffer further rigorous inprisonnent for one year. Fine if
realised shall be paid

95

to the heirs of the deceased.

Coming now to the case of the other three appellants.
Since, their conviction for an offence under Section 326
with the aid of Section 149 is not sustainable in law, we
set aside their conviction under Section 326/149 |PC. They

would be responsible for their individual acts. The
injuries caused by Rajan and Prenman appellants 2 and 3, were
with a torch, iron rod and a cycle chain. None of the

injuries caused by them according to the postnmortem report
were on any vital part of the body, though some of the
injuries caused by blunt weapons were grievous in nature.
W, therefore, convict each of the two appellants Rajan and
Preman, for an offence under Section 325 IPC and sentence
themto suffer rigorous inprisonnent for two years each

So far as the fourth appellant Sura Surendran is concerned,
he caused grievous injuries to the deceased with a knife.
H s of fence would, therefore, fall under Section 326 |PC and
convicting him for the said offence, we sentence trim to
suffer rigorous inprisonment for a period of three years and

to pay a fine of Rs. 500 (five hundred). In default of
paynment of fine he shall further suf fer ri gorous
i mprisonnent for ‘a period of three nonths. Fine, if

reali sed shall be paid to the heirs of the deceased.

The conviction of all the appellants for the offence under
Section 324 as recorded by the | earned Judges of  the High
Court as also for the other offences ~are _maintained but
without the aid of Section 149 [|PC. In view of the
sentences recorded for offence under Section 304 @Part |
against the first appellant Subran, Section 325 |IPC  agai nst
appel lants 2 and 3, Rajan and Preman, and Section 326 |PC
against Sura Ca, Surendran, -appellant 4, no separate
sentence are recorded for the other offences.

The appeal is accordingly partially allowed and di sposed of
in the above terns.

N. V. K. Appeal
al l owed partially.
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