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249, 252-255, 260, 281, 288-289, 290-291, 294, 297-298, 302, 305-
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. A Nos. 116-118, 207, 262, 282, 345, 365 [Applications for

i ntervention]

. A Nos. 125-142, 144, 147, 149, 152, 155, 156, 162-163, 165, 167-
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277, 284-285, 292, 201, 308-309, 333, 360-361, 373, 374
[Application for directions)].
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I.A No. 331 [For condonation of del ay]

I.A Nos. 357-358 [Applications for pernmission to file Addl.
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I.A Nos. 148, 153, 166, 169, 176, 194, 200, 206, 209, 218, 220, 228,
230, 232, 240, 245, 248, 251, 257, 259, 261, 263, 274, 283, 287,
289A, 296, 300 [Application for exenption].

Dhar madhi kari J.

In this appeal, preferred by the State of Bi har against the
judgrment dated 31.1.1997 of the Hi gh Court of Patna, the dispute is
concerning the absorption of about 4,000 enpl oyees working on
teachi ng and non-teaching posts in 40 colleges affiliated to various
uni versities which were taken over as constituent colleges in
accordance with the provisions of Bihar Universities Act, 1976. The
af orementioned affiliated coll eges were made constituent colleges of
respective universities under the Resolution of the Government of
Bi har taken in the year 1986 and inplemented by the respective
uni versities on entering into formal agreements with the affiliated
colleges i'n the year 1987.

Thi s appeal is being decided al ong with the connected specia

| eave petition and contenpt petitions. Qur decision in the present
mai n appeal, which we take as a | ead case, would di spose of all other
connected cases and i nterlocutory applications.

It is not necessary for us to go into all the facts and details as
we woul d be confining our decision tothe | egal issues raised before us.

The necessary factual background for the purpose of
under standi ng the | egal i ssues raised beforethis court in these cases is
as under: -

The State of Bihar took a decisionto convert affiliated colleges of
di fferent universities into constituent colleges of concerned universities
in a phased manner.

The words "Affiliated coll'ege’ and 'constituent college’ are defined
in section 2(c) and 2(i) of the Bihar State Universities Act, 1976 [ for
short "the Act’]. Every institution recognized and receiving privileges of
the universities in accordance with provisions of the Act and
universities’ statutes is called "affiliated college’ . *Constituent college
means a teaching institution maintained and controlled by the
university itself.

By letter dated 19.8.1986, the State of Bi har conveyed its
decision to all the Vice-Chancellor of various universities in /the State of
converting 36 affiliated colleges nmentioned in the appended list as
constituent colleges. Three other colleges were simlarly decided to be
converted as constituent colleges under decision conveyed by letter
dated 03.7.1987. One minority educational institution was al so
deci ded to be converted as constituent college. Intall thus 40 affiliated
col  eges were decided to be converted into constituent colleges. In the
deci si on conveyed by the State, the universities were instructed in
accordance with the provisions of Section 14 of the Act to pass a
formal resolution for taking over the assets and liabilities of the
various affiliated colleges falling within the respective universities and
enter into formal agreenents with their governing bodies for the
pur pose of converting theminto constituent coll eges.

In the same decision of the State Government, the universities
were directed to obtain fromeach of the affiliated colleges information
regardi ng sanctioned teaching and non-teachi ng posts existing on the
date of taking over of the colleges as constituent colleges and al so
ascertain information with regard to proposals for creation of
additional posts in the affiliated coll eges which were received fromthe
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universities by 30.4.1986 and were pending with the governnent. The
list of teachers appointed agai nst such additional posts pending for
approval of the State Governnent were also directed to be separately
prepared for the purpose of consequential action on the part of the
State Governnent.

Consequent upon the above decision of the government with

instructions to the universities to take various steps for identifying the
nunber of sanctioned posts, the proposals for additional posts
received by the universities and pending with the governnent for
approval, a further decision was conveyed by the State Governnment by
letter dated 12.6.1987. The aforesaid subsequent decision has

created the present controversy on the clains of various categories of
teachers and non-teachi ng enpl oyees for absorption in the services of
their respective converted constituent colleges. By the subsequent
decision contained in letter dated 12.6.1987, it was directed that in
addition to the proposal for creation of additional posts pending with
State CGovernnent, the proposals for approval of posts for additiona
subj ects i'n the colleges which had been received fromthe universities
up to 30.4.1986 and pending with the governnment, be al so ascertained
and necessary -information in the prescribed proforma be sent to the
government to consider creation of posts, granting of affiliation to
addi ti onal subjects and absorption of teachers who were appointed

agai nst such posts. In the resolution of the governnent, each
university was directed to constitute a three-nmenber conmittee to
ascertain existing sanctioned teaching and non-teachi ng posts,
proposal s pending for additional posts, proposals pending for

posts for additional subjects and |list of various teachers who were
wor ki ng agai nst sanctioned and non-sancti oned posts before the cut-
of f date.

In inplenentation of the resolution of the governnment to
convert the 40 affiliated colleges into constituent colleges form
resol uti ons were passed by the governi ng bodies of the affiliated
col l eges. The three-nenber comm ttees constituted by the universities
conpl eted their investigation for submtting necessary information in
the prescribed proforma show ng separately nanes of 'teachers and
non-t eachi ng enpl oyees worki ng against sanctioned posts and those
wor ki ng agai nst posts the creation of which was reconmended by the
University for sanction of the State Governnent.

On 17.1.1987, the Government of Bihar constituted a separate
conmittee headed by Chairnman of Inter-Universities Board to exam ne
the proposals received before the cut off date i.e. 30.4.1986 for
creation of posts of teachers and non-teaching staff in affiliated
col I eges which were converted into constituent coll eges. On the report
of the said Comittee which were subsequently reconstituted on
01.2.1988, the State CGovernnent passed an order to absorb
enpl oyees wor ki ng agai nst teachi ng and non-teaching posts but only
on provisional basis because there were disputes with regard to the
claims for absorption of certain nmenbers of the staff in various
col | eges.

The State CGovernnment |ater constituted eight-nenmber
conmttee and thereafter a five-nmenber conmittee to go into the
guesti on of absorption of nmenbers of the staff in the converted
constituent colleges and ascertain nunber of posts duly created before
the cut-off date and which were pending with the Government for
approval or sanction.

On the recomendati ons of the above nentioned two
conmittees, on 18.12.1989, the Governnment of Bihar took a fornal
decision to provisionally absorb teachers agai nst sancti oned posts and
posts which were reconmended for sanction by sone of the
uni versities.
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It seens that with the change of el ected governnent there was
ret hi nking on the decision of the earlier governnment to absorb
menbers of the staff working agai nst additional posts for the creation
of which sanction was awaited. Large nunber of enployees, it was
reported, got surreptitious entry into the services of the erstwhile
affiliated colleges in connivance with the nmenbers of governing bodies
of the said colleges and tried to take advantage of conversion of those
colleges into constituent colleges. A |arge nunber of conplaints of
mani pul ati ons and fabrication of records in affiliated colleges were
recei ved by the Government which became a subject of hot debate in
Legi sl ative Assenmbly and public.

The State Governnent took a decision to set up a vigilance
enquiry into the alleged nal practices adopted by the various affiliated
col l eges in inducting enployees, who had not been |legally appointed in
various affiliated colleges pricor to cut-off date fixed in the resolution of
the CGovernment to take over the colleges. On the setting up of the
vi gi | ance ‘enqui ry, apprehensi ons arose of large scale term nation and
di spensation with the services of enployees of various categories of
enpl oyees working on teaching and non-teaching posts in erstwhile
affiliated colleges. The association of the enployees representing both
hol ders of teaching and non-teachi ng posts approached the High
Court in wit petition | eading to the passing of the inpugned judgnent
and the present appeal . In the wit petitions, the association of the
enpl oyees of the affiliated colleges clained a wit of prohibition
restraining State and the universities fromdi spensing with or
term nating the appointments of nearly four thousand enpl oyees
working in different colleges under universities. They al so sought a
further relief that their services be protected and not interferred wth.

The Division Bench of the High Court after exam ning the record
of the case, the contents of proceedings of the various conmittees
and construing the provisions of the Act, allowed the wit petitions of
the enpl oyees’ associ ation. The H gh Court nade the follow ng
observations and issued follow ng directions in the concluding part of
its judgnent: -

"In that view of the matter, the controversies have not reached

a finality as contenpl ated under section 4(14) of the Act. This
Court, therefore, directs the concerned universities to take steps
under sub-section (14) of section 4 of the said Act in respect of
regul ari zati on of the services of the teachers of the coll eges

whi ch have becone constituent colleges of the different
universities in the fourth phase.

Even t hough, the universities have been made parties including

the chancellors of the said universities, and they have been
served with notice, but nobody appeared on behal f of the
universities or on behalf of the chancellors nor any affidavit has
been fil ed.

In that view of the matter, this Court directs the universities
who are parties of this proceeding to take steps in accordance
with the communication of the State Government which is at
annexure-5 of the wit application in the light of the observation
nmade in this judgnment and in accordance with the provisions of
section 4(14) of the said Act wthin a period of four nonths
fromthe date of receipt/production of a copy of this order.

It is, however, nade clear that till such steps are taken by the
respective universities, the status quo as existing on today wll
continue. Wth the aforesaid direction this wit petition is
allowed to the extent indicated above. No order as to costs.
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Aggri eved by the judgnent and the directions nade by the High
Court, the State of Bihar has preferred this appeal. Fromthe record of
the proceedings in this appeal, it seems this Court thought that
before the universities are directed to inplement the order of the Hi gh
Court and to conplete the process of absorption of enployees of
various categories in the constituent colleges, an i ndependent enquiry
is required to be nade through a high power Commission so as to
identify alleged bogus appointees in various affiliated coll eges who
sneaked into the services of the erstwhile affiliated colleges in
conni vance with the authorities of the various Colleges and Universities
of the State. Wth the above view, after adding new State of
Jharkhand as a separate party (as a result of bifurcation of State of
Bi har into two States), this Court by order dated 12.10.2001 appointed
Shri Justice S. C. Agrawal, retired Judge of this Court as one nenber
Enqui ry Conmission to go into the various controversies and disputes
with regard to the absorption of enployees of the erstwhile affiliated
coll eges in the services of the converted constituent colleges. The
Terns of Reference to be answered after enquiry, by the one-nmenber
Conmi ssion of the hon' ble retired Judge read as under :-

"Ternms of Reference"

1. How many sanctioned posts of teachers and non-teaching
enpl oyees were there in the 40 coll eges which were

converted into constituent colleges pursuant to the

sanction letter dated 19.8.1986 of the State of Bihar?

2. How many proposals with regard to creation of posts for
teachers and non-teaching enployees had been subm tted

to the Education Departnment of the State of Bihar or

uni versities before 30.4.1986, the cut-off date

mentioned in Appendi x 'Kha' (p.208 of SLP) with respect

to 36 colleges converted into constituent colleges as per
government |letter dated 19.8.1986? [List of colleges is at
pp206- 207 of SLP and other dates nentioned in

government conmuni cations in respect of four other

col | eges] ?

3. How many teachers and non-teachi ng enpl oyees seeking
absorption in the constituent colleges were not appointed
through sel ecti ons nade by the Coll ege Service

Conmi ssi on/ Uni versity Service Comm ssion and whet her

they possess the basic qualifications prescribed by the Act
and Statutes? This exercise will be w thout prejudice to the
contention of the respondents that section 57A i s not
applicable to such selection, as has been held by the H gh
Court in the judgnent?

4, How many teachers and non-teachi ng enpl oyees woul d be
entitled to absorption on the basis of the governnent |etter
dated 19.8.1986 and Appendi x ' Kha' and the agreenent

entered into between the University concerned and the
constituent college under section 4(14) of the Bihar State
University Act, 1976 and ot her orders of governnment ?"

The one-menber Conmi ssion conpleted within two years the

stupendous task of exam ning the records, hearing various authorities

of the State and the colleges as al so individual enployees. After
seeki ng extension of period for conpleting the enquiry, the

Conmi ssion has submitted a detailed report on 19.12.2003. On

subm ssion of the report of the enquiry comri ssion, parties were

granted tinme to submit their witten objections, if any. Objections have
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al so been filed before this Court in large nunber. The Conm ssion has
purposely, as was expected of it, avoided to express any opinion on
the legal issues involved and which are pendi ng decision before this
Court. Sone opini ons have been expressed by the Commi ssion on the
provisions of the Act with the |imted purpose of providing necessary
information to this Court, for coming to a right and just concl usion

In answer to 'terns of reference’ no. 1, enquiry conm ssion has
taken different cut-off dates for different affiliated colleges with
reference to the dates on which decision was taken to convert them
into constituent colleges. Thus taking 30.4.1986 or 31.3.1987 or
01.1.1987 as dates applicable to the particular colleges, the
Conmi ssion has identified the nunmber of sanctioned posts and the
nenbers of the staff working agai nst each of them It has given
separate report for one mnority institution in which there was no
i ndi cation of cut-off date. To answer term No. 2, the commi ssion has
divided it into two parts and answered each separately. Identification
has been done in respect of each college which had sent proposals
with regard to creation of additional posts and which have been
submi tted by concerned universities to the education
departnent of the State before the cut-off date.

Separate identification has been done by the Conm ssion

regardi ng proposals for creation of additional posts submitted by
each coll ege before the cut-off date and which were pending

with the concerned universities.

On the basis of the decision of the governnent conveyed from

time to time by various letters to the universities, the Conmm ssion has
cone to a conclusion that the decision taken was to absorb services of
menbers of teaching and non-teaching staff of converted constituent
col l eges only against additional posts for which proposals had

been received fromthe universities by the State Gover nnent

by the cut-off date and were pending for consideration with the

State Governnent. |In the opinion of the Comr ssion, there is no

deci sion of the Governnment to consider for absorption the staff
wor ki ng agai nst such posts, the proposal for creation of which

had been submitted by the governing bodies to the universities

before the cut-off date.

We have perused carefully the contents of decisions of the

government taken by it fromtine to tine which are contained in its
letters dated 19.8.1986, 25.8.1986, 30.6.1986 and 18.12.1989. At

this very stage, it would be proper for us to opine that we find no
nerit in the objections subnmitted to this part of the report of the
comm ssion which is based on the contents of thevarious resolutions

of the government on the subject of converting affiliated colleges into
constituent colleges. W agree with the opinion of the Comi ssion

that only such nmenbers of the staff are liable to be considered for
absorption who were working agai nst additional posts for which
proposal s had been received fromthe universities by the State
Covernment before the cut-off date. The other proposals for

creation of posts which were pending at the university |evel are
outsi de the purview of the various decisions taken by the government

to take over the 40 affiliated coll eges. The cl ai s for absorption of
servi ces of enpl oyees worki ng agai nst posts for which proposal s had

not reached to the State Government before cut off date, are liable to
be rejected.

Wth regard to termof reference no. 3, requiring identification of
teachi ng and non-teachi ng nenbers of the staff, who have not been
appoi nted t hrough sel ection nade by Col | ege Service Conm ssion/
Uni versities Service Conm ssion and enquiry about their possessing or
not possessing basic qualifications prescribed for the posts in
accordance with the Act and the Statutes, the conclusions of the
conmi ssion are that the revised list submitted by the screening
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conmittee dated 30-1-1987 contai ni ng names of enpl oyees
recormmended for absorption is not worthy of acceptance.

In the course of its enquiry, the comm ssion found that there

were interpolation and tanpering with records including the
proceedi ngs of governing bodies of certain colleges. The screening
conmittees constituted by the universities under the resolution of the
government have gone into that aspect and have prepared a list of
nmenbers of the staff who deserved to be absorbed. According to the
opi ni on of the Conmission after the screening comittee had

conpleted its task, the screening comrittee, wi thout assigning any
reasons, could not have submitted revised list to include sone nore
nanmes or exclude others. This inclusion and excl usion can be an

om ssion or error in original report or it was done on other extraneous
consideration. In the opinion of the comm ssion, the |ast nmentioned
eventuality is not ruled out. It is in these circunstances that the
conmm ssion has reconmended that-revised |list of the screening

conmi ttee dated 30.1.1987, deserves no consideration

After reading the report of the conmm ssion and considering the
objections raised to it by the various parties before us, in our opinion
the report of the Comm ssion proposing rejection of the revised list
submitted by the screening comittee on 30.1.1987, which show
i nclusion or exclusion of certain nanes fromits original |list, deserves
to be accepted.

So far as the qualifications of the various categories of hol ders of
teachi ng and non-teachi ng posts are concerned, the conm ssion has

gone into contents of the various statutes prescribing the qualifications
for different teaching posts pursuant to the recommendati ons of
University Grants Comm ssion which were adopted by the universities

with inplenmentation of revised scal es of pay.

I n our opinion, decision on absorption of the existing teaching

and non-teaching staff of the affiliated colleges, which are taken over

as constituent colleges, is within exclusive jurisdiction of the

uni versities concerned. Decision(in individual cases, with due regard

to the qualification of each enployee and correspondi ng statute

applicable at the relevant tinme prescribing qualification, if any, for the
teachi ng and non-teaching post, is required to be taken by the

university based on the findings in the report of ~ Justice Agrawa

Conmi ssion and in the light of the |egal position explained in this

j udgrent .

In answer to the terns of reference no. 4 requiring identification

of teachers and non-teaching enpl oyees who are entitled to

absorption on the basis of governnment resolution dated 19.8.1986 and
the agreements entered between universities and the concerned

col l eges, the comm ssion after a thorough enquiry and probe into
records of the various colleges have given three separate lists \026 (i)
teachers appoi nted agai nst the sanctioned posts have been placed in

the order of the date they becane eligible for consideration; (ii) list of
teachers appoi nted agai nst posts for which the recommendati ons were

sent by the universities to the State Government upto the cut-off

date are arranged in the order of the date they becane eligible for
consideration and (iii) list of teachers appoi nted agai nst posts for

whi ch recomendati ons were sent by the universities to the State

of Bihar after the cut-off date and those for which no

recomendati ons were sent by the universities.

After hearing the counsel appearing for various parties and
considering their objections, we find no difficulty in accepting the
report of the conmi ssion so far as list no. (i) containing names of
enpl oyees wor ki ng on sancti oned posts and list no. (ii) containing
nanes of enpl oyees working on posts for which reconmendati ons
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were sent by the universities to the State upto the cut-off date. So far
as list no. (iii) is concerned, it has been seriously objected to the
State CGovernment and in our opinion, there is justification for it. The
teachers, who were appoi nted agai nst the posts for which
recomendati ons were sent by the universities to the State after
cut-off date or for which there were no recomrendati ons sent by the
universities, can claimno right of consideration for absorption

what ever may be the reasons for alleged delay in sending
recommendations. It is likely that due to fortuitous circunstances

some reconmendati ons whi ch coul d have been sent by the universities

to the State were not submitted before the cut-off date, nonethel ess,
on the basis of clear terns of the governnent resolution, such
appoi nt ees worki ng on posts recomended after cut-off date can
legitimately claimno right of being considered for absorption

The Division Bench of the Hi gh Court construed the rel evant

provi sions of the Act and accepted the contentions advanced on behal f

of the enpl oyees that in accordance with section 4(1)(14), the

concerned uni versities thenselves, in respect of colleges within their
jurisdiction, are enpowered to take a decision on the disputes

regardi ng - the validity of the appointnments in the affiliated colleges and
the absorption of those appointees in the constituent colleges. The

H gh Court was of the-opinion that in view of the non-obstante clause
contained in proviso in section 4(1)(14), the constraints in section 35
of the Act which provides for grant of prior approval to the creation
and appointrment to the posts in the affiliated colleges, will have no
application to absorption of existing staff of affiliated colleges taken
over by the universities on their conversion as constituent coll eges.

The High Court rejected the contentions advanced on behal f of

State that it alone has jurisdiction to set up enquiries including a
vigilance enquiry for identification and considering the absorption of
only such staff of the erstwhile affiliated colleges which had been duly
appointed with the prior approval of the State CGovernnment. The High
Court allowed the wit petitions filed by the Federation of the

enpl oyees and issued a wit directing the universities, which are

i npl eaded as parties to the petitions, to take steps and consi der
absorption of the existing staff of the affiliated colleges in accordance
with section 4(1)(14) of the Act within a period of four nonths from
the date of the order.

Learned seni or counsel Shri Rakesh Dwivedi appears for the
State of Bihar as the appellant before us. He has mainly attacked the
j udgrment of the High Court on the ground that it placed erroneous
interpretation on the relevant provisions of the Act and has arrived at
a wrong conclusion that the respective universities alone in respect of
affiliated colleges within their jurisdiction have to consider the nerits
of the clainms for absorption of various categories of nenbers of the
staff [teaching and non-teaching] of affiliated colleges in accordance
with section 4(1)(14) of the Act.

We take up first the | egal subm ssions advanced on behal f of the
State as appellant on the interpretation of the rel evant provisions of
the Act.

To appreciate the rival contentions advanced on the

interpretation of the various relevant provisions of the Act, it would be
necessary to exam ne the schenme and nake a brief survey of relevant

provi sions of the Act.

The Act has been passed in the year 1976 'to establish and
i ncorporate affiliating teaching universities at Mizafferpur, Bhagal pur
Ranchi, Gaya [Bhodgaya] and Dharbhanga in the State of Bihar’




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of

20

Section 2(c) defines the affiliated college thus :-

"2(c). "Affiliated College’ neans educational institution having
received privileges of the University according to the
provisions of this Act and University statutes relating
thereto.”

Section 2(i) defines the 'constituent college’ as under :-
"2(i). 'Constituent College’ means a teaching institution
mai ntai ned or controlled by the University."

Section 4 enumerates various purposes and powers of the
universities and clause 14 of sub-section (I) of section 4 of the Act
which is directly under consideration for interpretation before us,
confers power on the university to assune management of any
educational institution as-also take over its assets and liabilities. This
power can be exercised by the university after obtaining sanction of
the State CGovernnent. ~ The university can al so take over by entering
into an agreenent with the concerned governi ng body, managenent
of any educational institution upon receiving a proposal for the sane
fromthe State Governnent. In the instant case, the proposal to take
over affiliated colleges emanated fromthe State Government which
was conveyed to the universities by its letter dated 19. 3. 1986.

Proviso to clause 14 of ~Section 4(1) contains a non-obstante clause. It
confers power on the university to take decision with regard to the
appoi nt nents, special pay or allowances and irregularity, if any, found

in respect thereof in affiliated colleges of which managenent is

assuned by the university with its assets and liabilities. As it is stated
in the proviso, the decision taken by the university 'shall be final and

bi nding’. C ause 14 of section 4(1) of the Act with its proviso needs ful
reproduction :-

"4, Purpose and powers of the University. V026 (I) There shall be
the follow ng purposes and powers of the University.

(14) to enter into agreenent with other bodi es and persons for
promoting the purposes of this Act and to assune the

management of any institution under them and to take

over its assets and liabilities :

Provi ded that before entering into such an agreenent the
University shall obtain the sanction of the State Governnent, or
shall do so upon receiving such a proposal fromthe State

Gover nment

Provided further that if at any time any irregularity is found in
determ nati on and paynent of any pay, special pay or

al | owances, or in any appointrment in an institution-taken over by
the university in its managenment under such an agreenent,

then, notw thstanding anything to the contrary contai ned

in this Act, the University shall have the powers to take

decisions after reviewing it and such a decision shall be final and
bi ndi ng. "

[ Enphasi s suppl i ed]

Q her relevant provision is section 35 of the Act which prohibits
any affiliated college fromcreating a post or naking appoi ntnent to
any post w thout prior approval of the State Governnent. Sub-cl ause
(i) of clause (b) of section 35 has been substituted by Act No. 3 of
1990 but wi thout any material change over the original sub-clause (i)
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of clause (b) of section 35. Sub-clause (i) of clause (b) of section 35
prior to its substitution by new clause under Act No. 3 of 1990 reads
as under : -

"35. No post for appointrment shall be created wi thout the prior
sanction of the State Government. \026 ' Notw t hst andi ng anyt hi ng
contained in this Act’, no University or any college affiliated to such
a university, except such college :-

(a) ..

(b) as is established by a religious or linguistic mnority;

(i) shal |l after the commencenent of this Act, create any
teachi ng or non-teaching post involving financia

liability;

(i)

(i) o

(iv) oo wi-t hout prior approval of the State

Gover nment .

Sub-cl ause (i) of clause (b) of section 35 inserted by Act No. 3 of

1990 reads as under : -

"35. No post for appointnment shall be created wi thout the prior

sanction of the State Governnment. \026 Notwi thstandi ng anythi ng
contained in this Act, no University or any college affiliated to such a
uni versity, except such college :-

(a) .

(b) as is established by a religious or linguistic mnority;

(ii) after the commencenent of this Act no teaching or non-
teachi ng post involving financial liabilities shall be
created without the prior approval of the State

Gover nment .

[ Enphasi s suppl i ed]

A new sub-section (3) of section 35 of the Act has al so been

added by Act No. 17 of 1993 which reads thus :-

"Section 35(3). Any appointment or pronotion made contrary to-the
provisions of this Act, or Statutes, Rules or Regul ations nade
thereunder or mamde in irregular or unauthorized manner shall be
invalid and shall be term nated at any tinme. The expenditure incurred
by the University agai nst such appoi ntment or pronotion shall be
realized fromthe officer making such appoi ntnent or pronotion as a
publ i c demand under the provisions of the Public Demand Recovery

Act, 1914.

Under section 57, there is a provision of appointnment of Bihar

State University [Constituent Coll eges] Service Commssion for making
sel ections nd reconmendati ons for appointnent to posts in constituent
col l eges. Section 57A which was inserted by Act No. 68 of 1982 and

was applicable at the relevant tine to affiliated colleges converted as
constituent colleges, provides for requirenent of consultation with a
"Col | ege Service Conmission’ set up for affiliated colleges on disnissal
term nation, renoval and retirenent of enployees of affiliated

coll eges. Clause (c) of sub-section (2) of section 57A substituted by
Act No. 3 of 1990 is relevant only for the purpose of ascertaining the

| egislative intention and as an aid to the interpretation of the

provi sions regul ating the absorption of staff of affiliated coll eges. Sub-
section (2) of section 57A requires reconmendation of ' Coll ege Service
Commi ssion’ for making appointnments to teaching posts in affiliated
col l eges. Thus, there are two separate conmi ssions \026 one for
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constituent colleges to be set up under Bihar State University

[ Constituent Coll eges] Service Commi ssion Act 1987 and anot her for
affiliated colleges to be set up under Bi har Coll ege Service Conm ssion
Act of 1976. Section 57A with all sub-sections and cl auses added to it
by vari ous amendnment Acts read as under :-

" 1[57A]. (1) Appointnment of teachers of affiliated coll eges not

nmai ntai ned by the State Government shall be nade by the Governing
Body on the reconmendati on of the College Service Conm ssion.

Di smissal, ternmination, renoval, retirement from service or denotion
in rank of teachers of such colleges shall be done by the Governing
Body in consultation with the Coll ege Service Comm ssion in the
manner prescribed by the Statutes :

Provi ded that the Governing Bodies of affiliated mnority coll eges
based on religion and | anguage shall appoint, dismss, renove or

term nate the services of teachers or take disciplinary action against
them with the approval of the College Service Comm ssion

Provi ded further that the advice of the College Service Conm ssion

shal | not be necessary in cases involving censure, stoppage of

i ncrenment or crossing of efficiency bar and suspension till investigation
of charges is conpl et ed.

(2) Recommendation/for the appointnent of teachers of coll eges shal
be made in accordance with the follow ng provisions :-

(a) Col I ege Servi.ce Comm ssion shall give its consent/
recomendati on for the appointment, disnissal or
term nation etc. of teachers of affiliated colleges till the

date of their being nade constituent colleges. Its
consent recomendations shall be deened valid only til
that date.

(b) If an affiliated coll ege becones a constituent college of a
university by the tine the recommendation of the

col | ege service commi ssion is received, the Syndicate
shal |l take action in accordance wi'th sub-section (4) of
section 57 of the said Act, as if the reconmendati on has
been nade by the Conmi ssion

2[(c)] For the purpose of absorbing the service of the teachers
of the affiliated coll eges, who were appointed by the
governi ng body of the coll ege agai nst the sanctioned
post before the Establishnment of the College Service
Conmi ssi on and whose services have been approved by

the University as also the services of such teachers who
wer e appoi nted by the governing body on the
recomendati ons of the University Service Conm ssion

(Di ssol ved Col | ege Service Conm ssion) as the case nmay
be, approval of the Bihar State University (Constituent
Col | eges) Service Conmi ssion shall be necessary, and
such teachers shall be absorbed, in the University
Service fromthe date of making the college constituent
and their seniority shall be determ ned according to the
rul es prescribed in the Statutes.

1. Ins. by Act, 68 of 1982.
2. Subs. By Act 3 of 1990.

Learned counsel appearing for State of Bi har has argued that

power to sanction additional posts and appoi ntnments agai nst the same
inthe affiliated colleges is within the exclusive jurisdiction and power
of the State under section 35 of the Act. The section opens with a

non- obst ante cl ause neani ng thereby that section 35 woul d have
overriding effect on clause 14 of section 4(1). The contention

advanced is that such appointees of the affiliated colleges who were
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wor ki ng agai nst non-sanctioned posts can claimno right of absorption
after the conversion of affiliated colleges into constituent colleges. It is
poi nted out that taking advantage of the decisions dated 12.6.1987

and 18.12.1989 of the State Government by which information was

called with regard to appoi ntees agai nst post for which sanction was
pending either with the university or the State CGovernnent, |arge

nunber of manipul ati ons and fabrications of the records took place in
various affiliated colleges to facilitate surreptitious entry in services of
the constituent colleges of several enployees who were either

appoi nted after the cut off date or appointed illegally. It is also
contended that the second decision of the Governnment dated

18.12.1989 was taken after the change of el ected governnment and it

had no prior approval of the Council of Mnisters. The said decision of
18.12.1989, which is purported to have been issued with the approva

of the Chief Mnister for and on behalf of the Cabinet, cannot be

treated to be a valid resolution of the Government. It being not

formal |y taken and expressed in the name of Governor in accordance

with Article 166 of the Constitution of India, is not binding on the State
Governnment. On behalf of the State, therefore, it is contended that the

H gh Court conmitted a serious error in allowing the wit petition
preferred by the association of enployees of erstwhile affiliated

coll eges and directing the universities concerned to re-exam ne

regularity or otherwi se of all appointments in the affiliated colleges for
absorption of the staff into converted constituent colleges in

accordance with Section 4(1)(14) of the Act.

On behal f of the teachers and enpl oyees, | earned counsel who

appeared separately in the cases in which they are engaged, advanced
argunents projecting different points of view on the interpretation of
the provisions of section 4(1)(14) and section 35 of the Act. In

subst ance common ar gurment advanced is that section 4(1)(14), which
deals with powers of the university to review and take a decision on
the regularity or otherw se of appointnents of affiliated colleges, after
they are taken over by the universities as constituent colleges, as a
result of non-obstante clause contained in its proviso gives an
overriding effect to the said provision over section 35. The State
Government, it is argued, cannot be allowed to arrogate to itself the
power of the university in the matter of absorption of nenbers of the
staff working in the affiliated colleges agai nst ‘sancti oned posts or
agai nst posts for creation of which sanction was pending with the
university or the State Governnment on the date of taking over the

coll eges. Learned Senior Counsel Shri Ranjit Kumar by reading the

text of clause 14 of section 4(1) and section 35 highlighted the

di fferent | anguage enployed in the non-obstante clauses in the two
above-nmentioned sections. It is pointed that in proviso to clause 14 of
section 4(1), the non-obstante cl ause uses the expression
"notwi t hstandi ng anything to the contrary contained in this Act’

wher eas non-obstante clause in the opening part of section 35 uses

the expression 'notw thstandi ng anything contained inthis Act’.

Poi nting out above distinction in the two expressions of non-obstante
clauses in section 4(1)(14) and section 35, the contention advanced is
on the subject of absorption of teachers of affiliated colleges which are
converted into constituent colleges, section 4(1)(14) overrides
section 35 and the directions nmade by the Hi gh Court, therefore,
deserve to be naintained.

For deciding to the question of interpretation of section 4(1)(14)

and section 35 and the conpeting claims of the State and the

Uni versity concerning their powers in the matter of absorption of the

staff of erstwhile affiliated coll eges converted into constituent coll eges,
a closer exam nation of the two provisions in the light of other

provi si ons of the Act becones necessary. Section 35 is couched in
mandatory terms. It prohibits any affiliated college either to create a
teachi ng or non-teaching post involving financial liabilities or to nake
any appoi nt ment agai nst such post w thout prior approval of the State
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Government. Conpared with this provision, clause 14 of section 4(1)
enabl es the university, after obtaining sanction fromthe governnent
or on the basis of the proposals of the State Governnment, to take over
any 'institution’ affiliated or non-affiliated. It is with the purpose of
enabling universities to take over any institution that it has been
conferred with a power to enter into an agreenment with the Governing
and/ or Managi ng Body of such institution. After entering into such
agreenment the university is enpowered by the proviso to clause 4 to
review the appointnments nade in the institution which is taken over
and take a decision with regard to the regularity or otherw se of the
appoi ntnents. The decision of the university in the above regard is to
be held as ’'final and binding

Taki ng note of the difference in | anguage enpl oyed in the non-

obstante clauses in section 4(1)(14) and sonewhat sinilar clause in
section 35, we do find that the legislature intends to give overriding
effect to one provision over the other. Proviso to clause 14 of section
4(1) uses the expression 'notw thstanding anything to the

contrary contained in this Act’ whereas opening part of section 35

uses the ‘expression 'notw thstandi ng anything contained in this

Act’ .

A non-obstante clause is generally appended to a section with a
view to give the enacting part of the section, in case of conflict, an
overriding effect over the provision in the sane or other Act nentioned
in the non-obstante clause. It is equivalent to saying that inspite of
the provisions or Act mentioned in the non-obstante cl ause, the
provision following it will have its full operation or the provisions
enbraced in the non-obstante clause will not be an inpediment for the
operation of the enactnent or the provision in which the non-obstante
cl ause occurs. [See 'Principles of Statutory Interpretation’, 9th Edition by
Justice G P. Singh \026 Chapter V, Synopsis |V at pages 318 & 319]

When two or nore | aws or provisions operate in the sane field

and each contai ns a non-obstante clause stating that its provision wll
override those of any other provisions or law, stinulating and intricate
probl ens of interpretation arise. [ In resolving such probl ens of
interpretation, no settled principles can be applied except to refer to
the object and purpose of each of the two provisions, containing a

non- obstante clause. Two provisions in sanme Act each containing a

non- obstante clause, requires a harnonious interpretation of the two
seem ngly conflicting provisions in the same Act. In this difficult
exercise, there are involved proper consideration of giving effect to the
obj ect and purpose of two provisions and the | anguage enpl oyed in

each. [See for relevant discussion in para 20 in-Shri Swaran Singh & Anr. v. Shr
Kasturi Lal; (1977) 1 SCC 750]

Normal Iy the use of phrase by the Legislature in a statutory
provision |like 'notw thstanding anything to the contrary contained in
this Act’ is equivalent to saying that the Act shall be no inpedinent to
the measure [ See Law Lexi con words ’'notw t hstandi ng-anything in this Act to the
contrary’]. Use of such expression is another way of 'saying that the
provi sion in which the non-obstante clause occurs usually would
prevail over other provisions in the Act. Thus, non-obstante cl auses
are not always to be regarded as repealing clauses nor as cl auses
whi ch expressly or conpletely supersede any other provision of the
law, but merely as clauses which renmove all obstructions which m ght
arise out of the provisions of any other law in the way of the operation
of the principle enacting provision to which the non-obstante clause is
attached. [See Bipathumm & Ors. v. Mariam Bi bi; 1966(1) Mysore Law
Journal page 162 and at page 165]

If we exam ne the schenme of the Act and object of the two
provi sions, they seemto operate in two different fields and there is no
conflict in them Section 35 is expressly applicable to affiliated coll eges
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and mandates that new posts giving rise to financial liabilities cannot
be created and appoi ntnents agai nst them cannot be nade wi t hout
prior approval of the State Governnent.

In contrast, clause 14 of section 4(1) operates in a totally

different field that is where on grant of sanction by the governnent or
on receiving a proposal fromthe State Governnent, the university
enters into an agreenent with any affiliated or non-affiliated institution
to take over its managenment with assets and liabilities. It is with
regard to such institutions which are taken over with the staff working
in themthat the university has been given excl usive power to review
the appointnents made in such institution and take a deci sion

regardi ng absorption of the staff with due regard to the regularity or
ot herwi se of their appointnments. C ause 14 of section 4(1), by the

| anguage enployed in it, contenplates taking over of even such
institutions where there may be staff enployed or working w thout

valid sanction of the posts. University is enpowered to nake a review
of such appoi ntnments and consi der absorption of such enpl oyees. The
non- obst ante cl ause using the expression 'notw thstanding anything to
the contrary contained in this Act’ has to be construed and given effect
to with the above object and purpose evinced by express |anguage

enpl oyed in clause 14 which enables the university not only to take

over the assets and liabilities of the institution but also the staff
appoi nted regul arly or otherw se.

Section 35 is applicable to all "affiliated colleges’ but does not

cover a situation at a stage when an *affiliated college’ is proposed to
be taken over as ’'constituent coll ege” by the university on the sanction

or proposal of the State Government. The subject of taking over

institution affiliated or non-affiliated with assets, liabilities and staff is
regul ated by provisions of clause 14 of Section 4(l) alone. Section 35

of the Act requiring obtaining of prior approval to creation of posts or
appoi nt nents against them is not intended to restrict the powers of
university in absorbing staff of institutions taken over in accordance
with the ternms of agreenment entered into with the governi ng bodies of

those institutions. It is a different matter that in taking a decision for
absorbing the staff of non-affiliated or affiliated /institution under an
agreenment to be entered into with the Governi ng Bodies or

Managenents of such institution, the university nmay bestow due

regard to the validity or otherw se of the appointnents where the
institution is an affiliated college and the qualifications of persons
appoi nted. University may al so take into consideration the provisions

of section 35 to decide whet her any appoi nt nent nade agai nst posts,

wi t hout prior approval of the State Governnent, should be recogni zed

for absorption or not.

In the course of argunent on behalf of the State, it i's urged that
the provision requiring prior approval for creation of posts and
appoi nt nents against themin section 35 is nandatory in nature and
no ex-post facto approval can be granted.

On the other hand on behal f of the enpl oyees, |earned counse

has argued that |ooking to the other provisions of the Act particularly
those permtting absorption of existing staff regularly appointed or
otherwi se, the provision requiring 'prior approval’ in section35 is to
be construed as nmerely directory neaning that it does not prohibit

State Covernnent granting an ex-post facto approval to a post created
and appoi nt rent nmade against it.

We do not consider it necessary to express any final opinion as
to whether the provision of 'prior approval’ contained in section 35 for
creation of posts and appointnents in affiliated college is mandatory or
directory. For the purpose of this batch of cases, it is sufficient for us
to opine that clause 14 of section 4(1) operates in exclusive field of
consi deri ng and taki ng deci sion on absorption of staff appointed
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regularly or otherwise in an institution including an affiliated or non-
affiliated college which is to be taken over as 'constituent coll ege
under a formal agreenent reached between the university and the
CGoverni ng Body of that college. 1In the process of taking over of
management, assets, liabilities and staff of the affiliated or non-
affiliated college, the university has to take a decision with regard to
absorption of existing staff. 1In this process of consideration for
absorption, it nay have regard to the provisions of the Act including
observance of the provisions of section 35 of the Act. 1In the matter of
absorbing staff of coll eges taken over, any all eged non-observance of

al | eged mandat ory provi sion of obtaining prior approval under section
35, before creation of posts and appointnents to them would not be

an inpedinent in the way of wuniversity to pernit absorption of an

enpl oyee worki ng against a post. It may for the above purpose seek

ex- post facto approval of the State Governnment. The decision of the
government contained in its communi cation dated 18.12.1989 itself

al  ows consideration of absorption of the menbers of the staff working
agai nst- post for which sanction for creation of posts was pending with
the State Governnent on recomendati ons of the university. W do

not find 'any conflict in the provisions of section 4(1)(14) and section
35, although each containsa non-obstante clause. They intend to
override each other in field exclusively assigned to each

Appointrents in affiliated college in normal circunstances has to be
with prior approval ‘of State Governnment in accordance with section 35
but subject matter of absorption of services of staff taken over shall be
wi thin exclusive jurisdiction of concerned university in accordance with
Section 4(1)(14) of the Act

The two non-obstante clauses with slightly different wordings

have thus to be harmoniously construed so as to fulfil the object of
each one of them On exani nation of the schenme of the Act and the

rel evant provisions, we find that Section 35, requiring prior sanction of
the State Governnent for creation of posts -and appointnments, applies

to all affiliated colleges. Conpared with Section 35 - Section 4(1)(14)
has limted operation at a stage when university enters into an

agreement with the managenent or governi ng bodi es of private
institutions affiliated or non-affiliated for taking over its nanagenent,
assets, liabilities and staff. The effect of non-obstante clause in
Section 4(1)(14) is that the matter of absorption of staff of such
institution/college proposed to be taken over, woul d be within the sole
power and jurisdiction of the university concerned wthin whose
jurisdiction the affiliated college or institution falls. On matter of
absorption of staff of taken over institutions, Section 35 requiring prior
sanction or approval of the State Governnent for creation of posts and
appoi ntnent, would not be a constraint on the power of the university.

It is a different thing that the university in considering absorption of
the staff of institution taken over may give due consideration to 'the
legality/regularity or otherw se of a particul ar appointnent but it would
not be inhibited by the absence of prior sanction or approval of the
State as contenplated in section 35 of the Act. This is how the two

non- obst ante cl auses have to be harnoni ously construed and applied

as giving overriding effect to each and restrict their operation within
exclusive field assigned to each. 1In the matter of creation of posts and
appointnents in affiliated colleges in normal circunstances,

requi renent of prior sanction or approval of the State Governnent, as
contained in Section 35, is not dispensed with because of the contrary
provi sion contained in section 4(1)(14) and the latter Section is
restricted in its operation to absorption of staff of a taken over
institution by the university.

Clause (c) to sub-section (2) of section 57A was introduced by
Act 3 of 1990 and has no retrospective application to the cases of
affiliated coll eges taken over as constituent colleges prior to the year
1990. The said clause (c) to sub-section (2) of section 57A requires
further approval of Bihar State University [Constituent Coll eges]
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Servi ce Comm ssion before absorbing the services of teachers of the
affiliated colleges converted into constituent colleges. The aforesaid

pi ece of subsequent | egislation amending the sane Act can

appropriately be taken as an aid to the interpretation of the

unamended provisions of the Act. The anmended provisions of the Act is

an indication that subject of absorption of staff of taken over affiliated
colleges is treated as a subject distinct fromregular recruitnent to the
posts in affiliated colleges which is to be nade with prior sanction or
approval of the State Governnment as provided in section 35 of the

Act. Simlarly, Sub-section (3) added to section 35 by Act 17 of 1993

is also prospective in application and has no adverse effect on the
absorption of the services of the teaching staff of the affiliated coll eges
taken over as constituent colleges prior to 1993. Sub-section (3)

applies to normal node of recruitnent to staff [teaching or non-

teaching] of affiliated colleges and is nerely reiteration of the | ega
position that appointnents and pronotion nade contrary to the

provi sions of the Acts, statutes, rules and regul ati ons would be invalid
and liable to be'termnated at any tinme. It also provides that any

expenditure incurred by the university against such illegal, irregular
unaut hori'zed appoi ntnents/pronotions shall be realized fromthe
of ficers found responsi ble for conmtting such illegality as a public

demand under the provisions of Public Demand Recovery Act 1914.

Cl ause (c) of section 57A (2) introduced in the year 1990 and sub-
section (3) of section 35 introduced in the year 1993 being

prospective in operation have no application to the affiliated colleges
taken over as constituent colleges with the existing staff prior to the
year 1990. Those provisions introduced subsequently in the year 1990
and 1993 are being referred to for a limted purpose to show that the
Legi sl ature has always treated differently the normal recruitment

whi ch has to be nade wth approval of State Government to teaching

and non-teaching posts in affiliated colleges and the matter of
absorption of existing staff appointed agai nst sancti oned or non-
sanctioned posts in the affiliated colleges taken over and converted as
constituent coll eges.

The two non-obstante cl auses, although slightly differently

worded one in proviso to Section 4(1)(14) and the other in Section 35

of the Act have thus, been construed harnoniously.  Qur conclusion is
that they operate in two different fields \026 forner to consideration of
absorption of staff of taken over colleges and the latter to affiliated
col | eges when they are not under any proposal of being taken over by

the university. The two provisions being intended to operate in two
different situations and fields both have an overriding effect on each
other. That is why the Legislature has enpl oyed a non-obstante

cl ause in each.

Based on the various decisions taken by the State Government

fromtime to time to which reference has al ready been nmade above, by
order passed on 01.2.1988, the State Governnent on the

recomendati ons of the Cormittee constituted by it to consider

proposal s for creation of additional posts and proposals for affiliation
whi ch had been received fromthe universities up to 30.4.1986,

decided to grant sanction to the proposals.

On behal f of State of Bihar and State of Jharkhand, |earned

counsel appearing have contended that the order dated 01.2.1988
granting sanction and affiliation for certain posts received by the
universities before the cut-off date on reconmendati on of the
Conmittee constituted by the State Governnent cannot be treated to

be a valid order of the government sanctioning posts because there
was no Cabinet approval to the sane. It is submitted that the order
dated 01.2.1988 was issued by the Deputy Secretary to Gover nnent

of Bi har w thout any approval of the Cabinet. It has no | egal efficacy.
Any valid order of the governnent has to be formally expressed in the
nane of Governor in accordance with Article 166 of the Constitution of
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I ndi a.

Sinm | ar objection has been rai sed agai nst the order dated
18.12.1989 by which, relying on the reconendati ons of the
Conmittee constituted, the State Governnment directed absorption of
i ncumbent s wor ki ng on posts sanctioned and reconmended before the
cut-of f date

The validity and authenticity of the two orders dated 01.2.1988

and 18.12.1989 of the State Government were not questioned before

the H gh Court in the wit petition filed by the enpl oyees of the
converted constituent colleges. Question on their validity was raised
only before the one-nenber Enquiry Comm ssion of Shri Justice S. C
Agrawal [Retd.]. On the question of validity of the order dated
01.2.1988, the Enquiry Comm ssion delved into the notings in the
government files and found that the Education Mnister had recorded
in one of the files that the Cabinet in its neeting held on 22.6.1988
had authorized the Chief Mnister to take a decision in that regard.
According to the Comm ssion, the order dated 01.2.1988 is duly
authorized order of the State CGovernnment and this fact is evident from
t he subsequent Resol ution No. 307 dated 08.3.1988, which is duly

aut henticated order issued inthe name of the Governor of Bihar. The
subsequent Resolution formally issued in the name of Covernor is a
sequel to the order dated 01.2.1988 and does not disturb it.

So far as the order dated 18.12.1989 of the State Covernment
directing absorption of enployees against posts sanctioned and
reconmended by the Committee, the Conm ssion did not go into that
guestion stating that it was subject matter for decision before this
Court in the present pendi ng appeal

Since the validity and authenticity of the two orders dated

01.2.1988 and 18.12.1989 were not raised before the H gh Court and
were raised for the first time before the Commi ssion, we decline to go
into them The joint stand taken on behalf of the State of Bihar and
the State of Jharkhand before this Court, deserves to be rejected.

That apart the Conmi ssion has taken note of the fact that the

order dated 01.2.1988 was foll owed by a formal Resol ution No. 307

dat ed 08. 3.1988 whi ch was duly authenticated order issued in‘'the

nanme of Governor of Bihar and did not disturb the order dated
01.2.1988. It is a resolution formally taken and expressed inthe nane
of Government of Bihar in accordance with Article 166 of the
Constitution of India to give effect to the order made on 01. 2. 1988.

So far as the order dated 18.12.1989 is concerned, the State

bei ng the author of that decision nerely because it is formally not
expressed in the name of Governor in terms of Article 166 of the
Constitution of India, the State itself cannot be allowed to resile or go
back on that decision. Mere change of the el ected governnment does

not justify dishonouring the decisions of previous el ected governnent.
If at all the two decisions contained in the orders dated 01.2.1988 and
18.12.1989 were not acceptable to the newy el ected governnment, it

was open to it to withdraw or rescind the same formally. In the

absence of such withdrawal or rescission of the two orders dated
01.2.1988 and 18.12.1989, it is not open to the State of Bi har and
State of Jharkhand [which has been created after reorgani zati on of the
State of Bihar] to contend that those decisions do not bind them

Speci al Leave Petition (C No. 18168 of 2002

This Special |eave petition arises out of an order of the Division
Bench of the High Court of Patna whereby the claimfor retirenent
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dues of the appellant, as nmenber of the teaching staff of the erstwhile
affiliated coll eges, which were converted into constituent colleges have
been directed to be paid to himsubject to the outcone of the present
appeal pending before this Court.

As we have hel d above, the University has to take a decision on
the claimof retrial dues, on the basis of the findings of the enquiry
conmi ssion. The university shall exam ne the question of regularity or
ot herwi se of the appointnment of the appellant in the concerned college
and if he was found to be entitled to be absorbed, the university, shal
di shurse his retrial dues. The special |eave petition of Chander Kishore
Sharma t hus, stands di sposed of with the above directions.

Contenpt Petition (C Nos. 5, 53, 54, 83, 353, 363, 549, 82 of
2002 and 343, 377, 441 of 2004 in CA No. 6098 of 1997

The contenpt petitions have been filed by nmenbers of the staff
i ndividually andjointly. Many of them were not even parties before
the H gh Court. They conpl ain non-conpliance of order of this Court.
After the Conm ssion of Enquiry to be headed by Justice SC Agrawal
(retired judge of this Court) was set up, the enpl oyees were directed
to be paid their salary along wth adnissible all owances pending
deci sion of this appeal.

In the counter-affidavit filed by alleged contemors, who are

the authorities of the State, the defence taken is that since the
qgquestion of validity of appointnment in various affiliated colleges and
absorption of members of the staff was under investigation before the
enquiry conm ssion and in this Court, it was not possible for the State
to nmake paynent of salary to such persons whose appoi ntnent itself

was in serious doubt. The Conm ssion has al so found several cases of
mani pul ations and interpolations in therecords. It is submtted that in
t he above circunstances, non-di sbursenent of salaries to such

enpl oyees, whose appointnments itself were in serious doubt, cannot

be held to be a deliberate contenmpt which deserves any punitive

action. The stand taken by the contemors seens reasonabl e and
justified. Salaries could not have been disbursed to such enpl oyees
whose appoi ntnents were in serious doubt. W find'no good ground

to take any punitive action against the authorities. 'The Contenpt
Petitions, thus, stand di sposed of.

For | npl eadment/interventions :

Large nunber of applications individually and collectively have

been filed by the enpl oyees objecting to the report of the Conm ssion

to the extent it adversely affects their status, right of absorption and
payment of salaries to them By different applications, they have
sought their joinder as parties to the appeals before us and filed
objections to the enquiry report. W have considered all the witten

obj ections and subm ssions filed in support thereof. Mst of the witten
obj ections by individual enployees preferred i ndependently or through
their associations are mainly based on the reports of the Conmittees
constituted by State CGovernment and the reconmendati ons for

absorption made by the concerned universities.

We have al ready nentioned above that this Court decided to set

up one-nenber Enquiry Comm ssion of retired Judge of this Court

only because serious doubts were raised on the authenticity of the
records of the affiliated colleges converted into constituent colleges as
al so the proceedings of the Commttee and the recomendati ons of

the universities. The Enquiry Conm ssion set up by this Court had

granted opportunity to all affected parties to place their cases before
it. Some of the parties and individuals availed the opportunity before

t he Commi ssi on.
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Most of the objections to the report of the Enquiry Comm ssion

are based on the reports of the various commttees set up by the State
and the recomendations of the universities. Thereafter, we set up an
Enqui ry Conmi ssion which has given its report. It is, therefore, not
possible to grant any relief or directions in favour of the objectors on
the basis of the reports of the various conmttees and

recomrendati ons of the universities. W have now directed the

uni versities concerned, in respect of colleges within their respective
jurisdiction to issue formal orders of absorption in the constituent
col l eges on the basis of the report of the Enquiry Conmmission and in
the light of our judgnent.

In sone of the witten objections, certain mstakes of nanes and
descriptions of enployees in the Report of the Conmm ssion have been

poi nted out. Such m stakes in the Report of the Conmi ssion may be
brought by the affected enployees to the notice of the universities
concerned. It would be open to the universities, for the above limted
purpose to undertake enquiry and verification of the records to rectify
and rely upon-the report of the Conmi ssion with the necessary
corrections only with regard to the nanes and descriptions of the

enpl oyees.

In view of this judgnent and the directions nade herein to the
University to take a final decision based on the report of the enquiry
conmi ssion, all the applications for inpleadnent as parties and
objections filed to the enquiry report are rejected. It is for the
University to take a final decision concerning the individual enployees.
For the sane reason, no further orders are required on the
Interlocutory applications seeking certain directions pending the
appeal and for nodification of earlier orders made. Oher interlocutory
applications al so need no further directions or orders. They all stand
di sposed of.

Concl usi ons :

1. The judgnment of the High Court to the extent of the
interpretation placed by it on the provisions-of section 4(1)(14)
and section 35 with the directions issued in paragraphs 24 to 26
therein, is hereby confirmed for the reasons recorded by us
above.

2. The report of the comm ssion of enquiry of Hon. Justice S. C
Agrawal [retired], is accepted and all objections filed against the
said report are rejected.

3. The nenbers of the staff in various affiliated colleges identified
and narmed in list no. (i) being appointees agai nst the sancti oned

posts shall be absorbed and fornmal order to that effect shall be

i ssued by the universities concerned.

4. The universities shall take a decision under section4(1)(14) of
the Act in the matter of absorption of appointees nanmed in |ist

no. (ii) of the Report of the Conm ssion, being appointees

agai nst posts for which reconmendati ons were sent by the

universities to the State up to the cut-off date in accordance with

the decision of the State Governnent conveyed in its letter

dated 19.8.1986 followed by letters dated 25.08.1986 and

12. 06. 1987.

In considering the question of absorption of appointees naned in
list no. (ii) of the report of the Enquiry Conmi ssion, the
uni versities concerned shall rely on the contents of the report of
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the enquiry comm ssion and the present judgment of this Court.

5. The appoi ntees nmentioned in list no. (iii), being the appointees
agai nst posts for which reconmendati ons were sent by the
universities to the State Government after the cut-off date or
those worki ng agai nst posts for which no reconmendati ons were

sent for approval of the State Governnment, have no right of

bei ng consi dered for absorption - whatever maybe the fortuitous
circunstances or otherwise in the matter of not sending
recomendati ons for sanction in their cases. The negative report

of the enquiry conm ssion with regard to list no. (iii) is accepted
and the universities are directed to exclude all such appoint ees
nanmed in list no. (iii) fromconsideration for absorption

6. A large nunber of objections to the Report of the Enquiry
Conmi ssion filed before us by associations of enpl oyees and

i ndividual s pertain to thealleged |ack of prescribed qualifications
for the posts on which they are working. Al those objectors have
not been recommended for absorption in the report of the

Enqui ry Conmm ssion. Decision inindividual cases, with due

regard to the qualification of each enpl oyee and correspondi ng
statute applicable at the relevant tinme prescribing qualifications,
if any, for the teaching and non-teaching posts, shall be taken

by the universities based on the findings in the report of Justice
Agrawal Commission and in the light of the |egal position

expl ai ned above.

The universities concerned shall now conpl ete the process of
absorption of the staff of the affiliated colleges [teaching and non-
teaching] in the manner and to the extent stated above in our
judgrment within a period of four nonths fromthe date of

recei pt/production of the copy of this order

The arduous work of scrutinizing | arge nunber of files, hearing

| arge nunber of individual enployees and their associations as al so
concerned authorities and preparing and submtting a detailed report

to facilitate this Court in deciding these cases, was conpleted by M.
Justice S. C. Agrawal [retired] as one-nenber Enquiry Conmi ssion

within a reasonabl e period. Before parting with thi's case, we thankfully
acknow edge the val uabl e services of the Comi ssion

In the result, the appeal, the connected special |eave petition
and contenpt petitions, all are dism ssed. The applications for
i npl eadnent as parties, applications seeking interventions and ot her
applications raising objections to the report of the Enquiry Conm ssion
and seeking directions, all stand rejected.

In the circunmstances, we | eave the parties to bear their own
costs incurred in this Court.




