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1. Leave granted.

2. Chal l enge in this appeal is to the judgnent of a Division
Bench of the Madhya Pradesh High Court at I ndore,

uphol di ng conviction of the appellant for offence punishable
under Section 302 of the Indian Penal Code, 1860 (in short the
"IPC) and sentence of inprisonnent for l'ife. Four persons
faced trial for committing nurder of Kailash (hereinafter
referred to as the 'deceased’ ). Though the trial court had
convicted the appellant for offence puni shabl e under Section
302 I PC, three persons were convicted for of fences punishable
under Section 302 read with Section 34 IPC. By the inpugned
judgrment, conviction of others was altered and each one of

them was convicted for offences punishabl e under Section 326
IPC read with 34 I PC and was sentenced to undergo ri gorous

i mprisonment for three years each and to pay a fine of
Rs.1,000/- with default stipulation. But the conviction of the
appel | ant as noted above was mai nt ai ned.

3. Background facts in a nutshell are as follows:

On 15/11/1998 at about 08.30 pm in Bhagirathpura,

near the house of Sheetal Deen, Conplai nant Ranmesh and

wi t ness Lal chand were standi ng near the cul vert, when

Praveen (PW) cane shouting that brother of Ramesh - nanely

Kam esh was being assaulted by the appellants. These

persons, therefore, rushed to the place and w tnessed that
appel  ant Shailu, Raju, and Ravi had kept Kailash in their
grip, while Rakesh was assaulting himwith a knife, and others
were administering kicks, fits and bl ows. \Wen these persons
raised an alarm the accused persons fled away. Kailash was

i medi ately taken to M Y. Hospital. He had nunber of

i njuries which had been dressed initially but when Doctor saw
Kai | ash, he decl ared hi m dead. According to Ranmesh Praj apat
there was a quarrel between themwi th regard to peels of eggs
and it was on that account the accused persons had assaul ted
his brother. Report on this incident (Ex P /18) was | odged

whi ch was recorded in Rojnancha. On being informed by the
operator fromM Y. Hospital about death of Kailash, | nayat
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Hussain recorded information as (Ex. P/28m and forwarded
Rai fulla Khan to investigate. Raifulla Khan then recorded
Dehati Naish (Ex.P/w 2) was | odged by Ranesh and after
i ssui ng Subpoena, held inquest of which he prepared report.
He al so forwarded the dead body under requisition Ex.P2/27
of which post-nmortemreport was received fromDr. Raj Kumar
Si ngh.

On the basis of information | odged, investigation was
undert aken and charge sheet was placed. The accused
persons abjured guilt and pleaded false inplication. The tria
court and the High Court found the evidence of the w tnesses
to be credi ble and cogent and as noted above directed
convi ction.

4. In support of the appeal, |earned counsel for the
appel l ant subnmitted that the eV|dence does not establish guilt
of the present appellant: According to him even if prosecution
versionis accepted in toto, offence under Section 302 IPCis
not made out. 1n any event an offence under Section 302 |PC

is not made out. ~According to himthe occurrence took place

in the course of a sudden quarrel and therefore Exception 4 to
Section 300 IPC is attracted.

5. Learned counsel for the State supported the judgments of
the Courts bel ow.

6. For bringing in operation of Exception 4 to Section 300
IPC, it has to be established that the act was conmitted

wi t hout preneditation, in a sudden fight in the heat of passion
upon a sudden quarrel wthout the offender having taken

undue advantage and not having acted in a cruel or ‘unusua
manner .

7. The Fourth Exception to Section 300 |IPC covers acts

done in a sudden fight. The said Exception deals with a case of
prosecution not covered by the First Exception, after which its
pl ace woul d have been nore appropriate. The Exception i's
founded upon the sane principle, for in both there'is absence

of prenmeditation. But, while in the case of Exception'l thereis
total deprivation of self-control, in case of Exception 4, there is
only that heat of passion which clouds nmen’s sober reason and
urges themto deeds which they woul d not otherw se do. There

is provocation in Exception 4 as in Exception 1; but the injury
done is not the direct consequence of that provocation. I'n fact
Exception 4 deals with cases in which notwithstanding that a

bl ow nmay have been struck, or some provocation given in the
origin of the dispute or in whatever way the quarrel may have
originated, yet the subsequent conduct of both parties puts
themin respect of guilt upon equal footing. A "sudden fight"

i mplies mutual provocation and bl ows on each side. The

hom cide comrmitted is then clearly not traceable to unilatera
provocation, nor in such cases could the whol e bl ame be

pl aced on one side. For if it were so, the Exception nore
appropriately applicable woul d be Exception 1. There is no
previous deliberation or determnation to fight. A fight
suddenly takes place, for which both parties are nore or |ess
to be blamed. It may be that one of themstarts it, but if the
ot her had not aggravated it by his own conduct it woul d not

have taken the serious turn it did. There is then nutua
provocati on and aggravation, and it is difficult to apportion the
share of blame which attaches to each fighter. The hel p of
Exception 4 can be invoked if death is caused ( a ) wi thout
premeditation; ( b ) in a sudden fight; ( ¢ ) without the offender
havi ng taken undue advantage or acted in a cruel or unusua
manner; and ( d ) the fight nust have been with the person
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killed. To bring a case within Exception 4 all the ingredients
nentioned in it must be found. It is to be noted that the "fight"
occurring in Exception 4 to Section 300 IPCis not defined in
IPC. It takes two to nake a fight. Heat of passion requires that
there nmust be no tine for the passions to cool down and in

this case, the parties have worked thenselves into a fury on
account of the verbal altercation in the beginning. Afight is a
conbat between two or nore persons whether with or without
weapons. It is not possible to enunciate any general rule as to
what shall be deemed to be a sudden quarrel. It is a question

of fact and whether a quarrel is sudden or not mnust

necessarily depend upon the proved facts of each case. For the
application of Exception 4, it is not sufficient to show that
there was a sudden quarrel and that there was no

premedi tation. It nust further be shown that the offender has
not taken undue advantage or acted in cruel or unusua

manner. The expression "undue advantage" as used in the

provi si.on neans "unfair advantage

8. The above position is h|gh||ghted i n Sandhya Jadhav v.
State of ‘Maharashtra (2006) 4 SCC 653), Thankachan & Anr.

v. State of Kerala (2007 (11) SCR 1128).

9. In the background of the principles of |aw indicated
above, the appropriate conviction would be in terns of Section
304 Part | IPC, and custodial sentence of 10 years woul d neet

the ends of justice.

10. Appeal is allowed to the aforesaid extent.




