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ACT:

Fi sheri es--Fi shermen of particular villages allowed to
fish for several years by zem ndar --Acquisition of right to
fish--Presunption of | ost grant--Prescription--Adverse
possessi on- - Proceedings under s. 145, C. P.C , effect of.

HEADNOTE

A right exercisable by the inhabitants of a ' village
fromtime to time is neither attached to any estate in |and
nor is it such aright as is capable of being nmade the
subj ect of a grant, there being no ascertainabl e grantees.

The doctrine of lost grant originated as a technica
device to enable title to be made by prescription despite
the inpossibility of proving i menorial user and since it
originated in grant, its owners, whether original or _by
devol ution, had to be such persons as were capabl e of being
the recipients of a grant.

Were all that appeared fromthe evidence was that the
fishermen who were residents of certain villages had  been
for a long time exercising the right of fishing in certain
rivers which flowed through a zem ndari with the consent of
some of the zem ndars: Held, that the fishermen residing in
these villages cannot be treated as a corporate body  or a
kind of unit in whose favour a |ost grant could be presuned
or who could acquire aright to fish either by  adverse
possessi on or by prescription.

VWere, however, there were proceedi ngs under section 145
of the Cimnal Procedure Code between the zem ndars —and
certain fishernen and the Magistrate found that the fisher-
nmen were in possession of the disputed fishery and he di-
rected the issue of an order declaring their possession
until evicted therefromin due course of |aw and forbidding
al | disturbance of such possession until such eviction, and
no steps were taken by the zem ndars to set aside the order
of the Magistrate within three years as required by article
47 of the Linmitation Act: Held., that so far as the fisher-
nmen who were parties to the proceedi ngs under section 145,
the order of the Magistrate had becone final and they were
entitled to remain in possession of the fishery.
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An exclusive right of fishing in a given place neans
that no other person has a co-extensive right wth the
claimant of the right. The nere fact that some other person
has a right to a particular class of fish in the fishery or
that another person is

56
432
entitled to fish at a certain tine of the year does not
destroy the right of exclusive fishing in any manner

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 42 of 1948.
Appeal against the judgnent and decree dated the 21st
April, 1943, of the Hi gh Court of Judicature at Patna (Faz
Ali CJ. and S.C_Chatterji J.) in First Appeal No. 17 of
1939 arising out of decree dated the 19th July, 1939, of the
Subordi nate Judge at Puri in Original Suit No. 62 of 1936.
Manohar' Lal (G- P. Das, with hin) for the appellant.
B.N. Das (Sri Kant Mhanti, with hin) for the respond-
ents.
1951. March 27. The Judgment of the Court was delivered
by
MAHAJAN J .--The dispute in this appeal is between the
fi shernmen residing in nine villages of Kills Mrichpur, a
permanently settled zamindari in the Puri Collectorate
(Orissa State) and the Raja of Aul, the owner of seven
annas, seven pies, and ten karants share in the zam ndari.
The other sharers in the zam ndari are defendants 19 to 29.
Wthin the anbit of the estate flows "Devi Nadi" with its

several branches and tributaries. Three fisheries ' Mdhur-
dia, "Marichpurdia" and "Maladia" appertainto this es-
tate. The controversy in this appeal concerns the fishery

known as the "Madhurdia" fishery:

In the year 1936, three suits, Nos. 62, 63 and 64, were
brought by the Raja of Aul against defendants 1 to 18 on
behal f of thenselves and other fishernen residing in the
nine villages of Killa Mrichpur for a declaration in re-
spect of his rights in the three above nentioned fisheries.
Al these suits were decided in his favour by the tria
court. The defendants preferred no appeal in suits 63 and
64, wth the result that the controversy regarding the two
fisheries involved in these two suits stands concluded by

the decision of the trial court. In suit No. 62 of 1936,
however, the
433

def endants preferred an appeal to the H gh Court and it was
partially allowed. The decree of the trial Judge in favour
of the plaintiff was nodified and it was held that the
def endants had exclusive rights as tenants at will-to fish
in this fishery during the H|sa season (Margasir to Bai-
sakh) and that the plaintiff was not entitled to a declara-
tion or an injunction in respect of that period. The plain-
tiff thereupon obtained | eave to appeal to His Mjesty in
Council and that appeal is now before us for decision

It was alleged in the plaint that the proprietors of
Mari chpur zam ndari are the exclusive owners of the fishery
in question and have all al ong been exercising their right
of catching fish in the same sometines by enploying fisher-
nmen and sonetines by letting out the fishery to them that
the plaintiff has ever since his acquisition of the zam nd-
ari interest been the owner in khas possession of the fish-
ery right according to his share in the zam ndari, that the
def endant s-fi shernen were never in possession of the said
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fishery, nor have they any right toit, that in the year
1918 they started proceedi ngs under section 145, Crinina
Procedure Code, to create evidence of their possession but
in spite of those proceedings the plaintiff continued to be
in possession of the fishery and has been catching fish by
enpl oying fishernen, that by taking advantage of the fact
that there are several co-sharers in the =zamindari and
there is m smanagenent of the estate, the defendants wong-
fully and unlawfully trespassed on the fishery fromtime to
time between May, 1933, and Novenber, 1933, and disturbed
the plaintiff in the enjoynent of his right and have caused
loss to himand his co-sharers by catching |large quantity of
fish wthout any leave or licence. On these allegations,
the plaintiff clainmed a declaration to the effect that
defendants 1 to 18 in‘their personal and representative
capacity have no right or title in the fishery known as
"Madhurdi a* fishery or to the fishery in the southern por-
tion of the area recorded as the river block, Risilo and
Husgarh. 'Prayer was al so nade for the grant of a perpetua
i njunction restraining the defendants from
434
fishing in the above fishery and in the above nentioned
bl ocks and for the award of 'a sum of nmoney by way of danmages
and on account of price of fish.

The defendants contested the allegations made in the
plaint and asserted that the fishernen of Killa Marichpur
including the principal defendants ~and their ancestors,

about 846 persons inall, have all along remained in undis-
turbed actual physical possession of the fishery known as
" Char khati a" alias "Madhurdia" fishery on a fixed annua

rental of Rs. 135-7-0, and have a right to remmin in posses-
sion in perpetuity on paynent of that rent; that they have
acquired this right in all possible ways, i.e., by grant,
custom adverse possession and easenent.

On these pleadings of the parties the trial Judge framed
as many as nine issues, the material ones being issues 6 and
7, which are in these ternms :--

"6. Has the plaintiff any title to the  disputed
fishery ?

7. Have the defendants Nos. 1 to 18 acquired any
right, by adverse possession, prescription or custom ?"

The trial Judge on these issues held that the defendants
neither in their personal nor in their representative capac-
ity had any right or title in the fishery in question and
i ssued a permanent injunction against themfromfishing in
it. The claimfor danmages was disallowed. [t was observed
by the | earned Judge that the defendants did not claim the
right to catch all the fish found in the fishery but _that
they had confined their claimin respect to Hilsa fish /only
during the Hlsa season between the nmonths of Margasir and
Bai sakh (Novenber to April) and that as regards the @ other
varieties of fish found in these waters during the rest of
the year they did not assert any right to catch fish. He
al so observed that 'the defendants did not deny that the
plaintiff was the owner of the zam ndari and as such owner
of the soil and of the waters of the fishery, but that they
claimed a subordinate right, i.e., the right of fishing in
t he
435
waters belonging to the plaintiff and his co-sharers during
the Hilsa season to the exclusion of the plaintiff and his
co-sharers. |In view of these contentions the onus was laid
on the defendants to prove their permanent right of fishing
in these waters by grant, custom prescription or adverse
possession and it was held that the defendants failed to
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di scharge the onus that rested on them Acquisition of the
right by grant, prescription and adverse possessi on was hel d
not provable in law in favour of an indeterminate and fluc-
tuating body of persons. The claimfor permanent tenancy
in the fishery was negatived on the ground that there was no
evi dence to show that the tenancy came by descent to these
846 persons from the persons who actually took it in the
year 1842, or that it was obtained from all the sixteen
anna | andlords, or that there was any fixity of rent. It
was further said that there was no certainty as to who were
the owners of the right, as to the | ocal area over which the
right was to be exercised, as to the nmeasure of the right
and of the periods during which the right could be exercised
and that in these circunstances the defendants’ claim
could not be upheld. The defendants’ contention that wunder
article 47 of the Indian Limtation Act the plaintiff had
lost his right was held unsustainable and the plea of custom
was ruled out on'the ground that the custom all eged woul d be
of an unreasonabl e Ki nd.

Al the questions raised in the trial court excepting
the question of customwere canvassed by the defendants
before the H gh Court. ~The High Court in a judgment, by no
nmeans cl ear or satisfactory, reached the conclusion that the
defendants since the tinme of their predecessors had al
al ong been fishing/in the disputed fishery as of right under
a lost grant and that the plaintiff’'s story that he had been
in enjoyment of the fishery was not true and that the de-
fendants’ right to fish in the disputed fishery was estab-
lished. One would have thought that in view of this finding
the plaintiff’s suit woul d have been di sm ssed
436
but this did not happen. The H gh Court proceeded to find
that though fromthe evidence it appeared that the right was
bei ng exerci sed by the defendants or their predecessors from
a very long tine, that is to say, fromthe year 1842, yet
there was no evidence to justify the inference that they had
got a permanent right. The defendants’ plea therefore that
they were permanent tenants of the fishery in dispute was
not upheld. As regards the defendants’ contention that the
plaintiff was bound by the order passed in proceedi ngs under
section 145, Crinminal Procedure Code, it was found that he
not having challenged that order wthin the prescribed
period, his right to khas possession of the disputed fishery
except to the extent of five pice share was extinguished
under section 28 of the Linmitation Act but that his proprie-
tary right subsisted as it was never denied. It was further
held that the plaintiff’s right to khas possession of this
fishery was al so extinguished by operation of article 144 of
the Indian Limtation Act. Plaintiff’s evidence that he had
been catching fish during the Hlsa season by enploying
other fishermen was disbelieved and it was held “that the
def endants had been exercising exclusive right to fish in
the disputed fishery during the Hilsa season adversely to
the plaintiff and the other co-sharers for nmore than twelve
years. In spite of these findings the H gh Court reached the
somewhat strange concl usion that the defendants acquired by
adverse possession a nere tenancy at will and that it could
be deternined by the entire body of |andlords and the plain-
tiff being only a co-sharer could not bring the present suit
in his own behalf and it had not the effect of determ ning
the tenancy and hence the plaintiff could not be granted the
declaration and the injunction restraining the defendants
from fishing during the Hlsa season. As regards the point
rai sed by the plaintiff that by reason of the change in the
course of the river the fishery in dispute was not the same
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regardi ng which an order was made under section 145 proceed-
ings or in which the defendants have been exercising their
right, it was held that this contention was wthout force
because
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the river was identical and the channels, whether old or
new, which conprise the Madhurdia or Charikhati fishery,
have always formed one connected sheet of water and that
fishing in different parts of such a connected sheet of
wat er conprised in the same fishery can hardly be said to be
a separate act of aggression so as to disturb the continuity
or extent of adverse possession and that the fishermen
though a fluctuating body, have unity of interest and pos-
session and could not be described as several independent
trespassers. As a result of these findings the decree of the
trial Judge was nodified and the plaintiff was given a
permanent injunction restraining the principal defendants
fromfishing in the disputed fishery except during the Hilsa
season (Margasir _to Baisakh) during which the defendants
were decl'ared to have exclusive right of fishing.

Agai nst the decision of the H gh Court no appeal was pre-
ferred by the defendants though they had only been found to
be in possession of the fishery in the status of mere ten-
ants at wll. The plaintiff challenged this decision and
contested the finding that the defendants were lawfully in
possession of the fishery and coul d exercise their right of
fishing during the Hilsa season exclusively. The rea
grievance of the plaintiff seens to be that by the decision
under appeal the High Court has declared a fluctuating body
of persons tenants at will, and that such atenancy cannot
be determined as its constitutionis liable to vary wth
each birth and death and with influx or efflux of fishermen
to and fromthese villages. |t was argued that the High
Court has erroneously found that the defendants were in
possession of the fishery and were in enjoynent of the
fishing right under a lost grant and that the plaintiff’'s
right to khas possession of the fishery had been extin-
gui shed by operation of articles 47 and 144 of the Limta-
tion Act read with section 28 of the Act. It was contended
that fromthe evidence placed on the record the only correct
conclusion to draw was that fromtine to tine sone fishernmen
were allowed tot fish in these waters by a nunber of land-
| ords
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on paynment of rent but that the present defendants were not
the descendants of those fishernen who were occasionally
granted leave to fish and that those isolated acts of
letting the fishery were not connected with one another. and
from these it could not be inferred that the defendants or
their predecessors were in continuous possession  of the
fishery on paynent of a fixed rent and that the  present
def endants were nmere trespassers and had no right to fish in
the disputed fishery. It was further contended that no
title of any kind could be presuned to exist in the defend-
ants to the fishery in suit and on the basis of a |ost grant
as in this case there was no capable grantee and that even
title by adverse possession or prescription could not be
acquired by themas they forman indeterm nate and fl uctuat -
ing body of persons. As regards the finding of the High
Court that the plaintiff’s suit was barred by article 47 of
the Limtation Act and his title to khas possession was
ext i ngui shed by operation of the provisions of section 28 of
the Indian Limtation Act, it was contended that the pro-
ceedings that took place in the year 1918 were wongly
| abel | ed under section 145, Crimnal Procedure Code, and
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that in substance the order nade in those proceedings fel
within the anbit of section 147 of the Code and therefore
article 47 had no application to the case and the plaintiff
was not bound to bring his suit within three years of that
order to enforce his right. It was further contended that
the order could only benefit the parties inpleaded in those
proceedi ngs and the other defendants could not derive any
assistance from it, that in any case the order could not
bind the plaintiff to the extent of the share purchased by
him from co-sharers not made parties in those proceedings
and that the river having changed its course in the year
1925, the fishery as it stood in 1918 was no longer in
existence and in ,the substituted fishery the plaintiff’'s
right could not be held to have been extinguished by the
effect of the order made in section 145, Criminal Procedure
Code, proceedings. The |learned counsel for the respondents
contended that the defendants had in the status of
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tenants an exclusive right to fish in the fishery "and were
entitled toremain in enjoynent of it on paynment of a fixed
rent of Rs. 135-7-0 in perpetuity,  that the plaintiff’s
right of fishing in the fishery during Hlsa season had
become extingui shed by operation of article 47 and article
144 of the Indian Limtation Act. It was denied that by a
change in the course of the river, if any, the defendants’
right had in any way been affected. In-order to appreciate
the respective contentions of the parties it is necessary to
state a few facts which emerge fromthe docunentary evi dence
produced in the case.

The State of Orissa canme under the British rule in the
year 1803. A revenue settlenent of the State was made in
1904-05. Fromthe village note prepared during the settle-
nment, it appears that Killa Marichpur was Oiginally owned
by one Padmalav Mangaraj and that during the tine ' of his
great grandson Bal abhadra Mangaraj the estate was sold in
auction for satisfaction of debts incurred by him and was
purchased by (1) Mhan Bhagat, (2) Chakradhar Mahapatra, and
(3) the ancestors of one Haziran Nisa Bibi in equal shares.
From the jamabandi of the year 1842 (Exhibit C) it appears
that the jalkor incone of Killa Mrichpur zamindari at that
time was Rs. 135-7-0, and this was being realised from Hari
Behera and Brundu Anukul Singh, two fishermen. It is - not
clear from this docunent in what status they were paying
this amount and what was the nature of their ~tenancy.
Exhibit A is a kabuliyat of the year 1845 by Brundu Anuku
Singh and Hari Behera in favour of Babu Mbhan Bhagat and
Bi bi Mbarak N sa, and it shows that these two fishernen
took a |lease of the fishing right in Devi river on paynent
of Rs. 135 as rent, fromthe landlords. It was stated there-
in that these fishermen will catch fish from these waters
according to former customand will pay "nachdia sarbara" of
Rs. 135 in accordance with the instalnents. There is no
indication in the kabuliyat that these two persons were
executing it in a representative capacity or that the |ease
taken by them was of a pernmanent character or

440
that the rent payable was not liable to enhancenment in the
future. It was contended on behalf of the defendants that

these two persons executed the kabuliyat in a representative
capacity and on behalf of all the fishermen who originally
resided in four villages of Killa Marichpur and who subse-
guently cane to reside in the nine villages nentioned in the
plaint. The only evidence placed on the record in support of
the suggestion and relied upon by the High Court 1is the
statemrent of D.W 11 who was born some tine in the vyear
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1873, about 28 years after the execution of the kabuliyat
and who has no special neans of knowl edge to depose as to
the relationship of persons nmentioned in the kabuliyat with
the defendants in the present case or to know the capacity
of persons who executed the kabuliyat. It 1is not possible
therefore to hold that the kabuliyat was executed in a
representative capacity by these two persons and on behalf
of all the persons interested in the present controversy.

There is no evidence on the record to prove the state of
affairs of this fishery between the years 1845 and 187 a
Rel i ance was placed by the defendants on a number of rent
recei pts produced by themin evidence. The first of these is
dated 30th 'March, 1873, and was executed by one of the
Mahapatra co-sharers on account of the instal ment of fishery
rent of "Charkhati" paid through Hari Behera and Rama Behera
in the sumof Rs. 8-12-0. ‘Al the co-sharers were not par-
ties to this receipt and'it is not stated what was the tota

rent payable for the whole fishery. On the 11th May, 1875,

anot her recei pt was executed by Bibi Misudanni sa and O hers,

co-sharers of five anna four pies in the zam ndari in favour
of Hari Behera and Ananta Behera and others for a sum of Rs.

18. It seens that different co-sharers were giving perms-
sion to different persons to fish in the fishery on paynent
of certain sums of ‘noney. There is no evidence whatsoever
connecting the receipt of 1873 given by two co-sharers to
two persons wth the receipt given by another set of co-
sharers to these two persons and it is not possible to say
that these paynents were nmade towards a fixed
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rent of Rs. 135-7-0 payable for the whole fishery. The state
of affairs of this fishery between 1876 to 1893 renmins
shrouded in nystery as no evidence for that period has been
filed on the record. On the 1st My, 1894, Mhan Bhagat's
descendant gave a recei pt to Pandab Behera and Phagu Behera
for Rs. 10, which was to be set-off against fishery rent.
It is difficult to connect this receipt wth the other
receipts or to treat it as evidence in support of /the de-
fendants’ case of a permanent tenancy. Simlar receipts by
different co-sharers in favour of different persons were
executed on the 1st May, 1895, 5th My, 1896, 9th My, 1897,
and 22nd Cctober, 1899; but in none of those receipts is any
mention nmade of any fixed rental of Rs. 135-7-O for the
fishery in respect of the whole year and payable to all the
landl ords. A printed rent receipt on behalf of one of the
proprietors to Hurshi Behera and Agani Behera of village
Al sahi was given on the 22nd Cctober, 1899. The ~ recei pt
relates to paynment of twelve annas as arrears of fishery
rent and in the receipt it is stated that the cash rent
payabl e was Rs. 150. This receipt, if it relates to the rent
payable to all the co-sharers, is inconsistent with the
def endants’ case that the fishery had been | eased out from
time imenorial on a fixed rent of Rs. 135-7-0. On the 23rd
August, 1902, a receipt was given on behalf of nine  anna
seven pie co-sharers in the zam ndari to Maguni Behera and
Ram Behera of Kalia Kona and to Sapani Behera of sone other
village in the sumof Rs. 83-12-11 stating that the anount
of total rent of which Rs. 83-12-11 was the fractional share
of these landlords was a sumof Rs. 135-7-0. It was contend-
ed on behalf of the defendants that the sumof Rs. 135-7-0
mentioned in this receipt was the identical amount that was
nmentioned in the janmabandi of 1842 as payable to the zam n-
dars as incone of the jalker and fromthis entry an infer-
ence should be drawn that the fishery had been continuously
|eased for this sumfrom 1842 to the date of this receipt.
The coincidence relied upon undoubtedly exists, but on that
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basis it is not possible to draw the reference suggested as
such an inference woul d be
442

of a conjectural nature. Al these receipts are consist-
ent wth the contention of the plaintiff that fromtine to
time different co-sharers permtted different fishermen to
fish in the fishery on paynent of a certain rental. A re-
ceipt simlar to the one above nmentioned was al so executed
on the 5th March, 1906, by certain co-sharers owning eight
pies in the zamindari in favour of some fishernen, the
annual rent being Rs. 135-7-0. The "Remarks Columm" states
that if the rent is nore than mentioned therein, the further
amount due woul d be nmade good. Sanme remarks are applicable
to this receipt as to the previous one. The next rent re-

ceipt is dated 19th April, 1907, and is for a sumof Rs.
168- 6- 0. No inference either way can be drawn from this
receipt. On the 21st June, 1912, a receipt was given in

favour ~of twelve persons in respect of rent for the year
1317. ' The receipt was given by the nine anna seven pie co-
sharer in the zanmindari but it is not clear howthis anount
was nmade up. On the 4th February, 1914, a receipt was given
by an eight pie co-sharer inthe zam ndari to 174 persons,
described as tenants-and residing in different villages of
the zamindari for a sumof Rs. 5-13-6 as rent for the year
1319. The entry in the "Remarks" colum is simlar to the

recei pt above nentioned. The anmount of “annual rent s
mentioned as Rs. 135-7-0 and it is stated that it is being
paid in accordance with a decree of court No. 181. It s

difficult to connect this receipt with the other docunents
previously discussed. Another receipt dated 30th March
1914, was given by nine anna seven pie co-sharers in the
fishery to twelve persons for the year 1320. It seenms to us
that these occasional receipts given to different persons by
different sets of co-sharers can | ead to no definite conclu-
sion in regard to the rights of the parties. They are con-
sistent with the case argued on behalf of the plaintiff that
by | eave and |icence a nunber of fishernen used to fish in’
the waters fromtine to tinme and they do not necessarily
lead to the inference of the existence of a pernmanent tenan-
cy of the fishery in favour of the defendants on ~a fixed
rent of Rs. 135-7-0.
443

By a registered deed dated 24th May, 1914, the plaintiff
for the first tine acquired an eight pie interest” in the
zam ndari in the name of Snt. Mhisthali Patamahadei, his
wife, from one Bal aram Das Bhagat, a descendant of Mbhan
Bhagat. Subsequently he in his own name and sonetines in the
name of the Rani purchased sone further shares in the za-
m ndari and eventual |y becane the owner of seven anna  seven
pie and ten kranth share in it. The acquisition of interest
by the plaintiff (Raja of Aul) in the zanmindari “coincides
with the period of the first world war, the aftermath of
which was a rise in prices. Fish which was a cheap conmodity
and brought no appreciable incone to the fishernmen or to the
owners became a source of considerable incone and this
circunstance led to disputes between the owners of the
fishery and the fishermen. A nunmber of letters of the vyears
1914 to 1918 have been proved on behalf of the plaintiff
showing that he was deriving income from this fishery.
Simlar letters for subsequent periods have al so been proved
but no regular accounts of the income so realized were
produced in the case. The enhanced incone of the fishery
created a scranble for its possession between the |andlords
and the fishernmen and there was an apprehensi on of a breach
of peace which resulted in proceedi ngs under section 145,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 13

Crimnal Procedure Code. A report was nade to the police on
the 11th February, 1918, that a di spute had ari sen which was
likely to cause a breach of the peace between the |andl ords
of Killa Marichpur and twelve fishernen in regard to the
possessi on of Charikhati fisheries in Debi river. The Mgis-
trate on receipt of the police report issued notice to the
parties for the 10th February, 1018, and deci ded the case on
the 10th June, 1918. Fromhis order it appears that notice
was given to all concerned and they were invited to put
their respective clainms as regards the facts of the actua

possession of the fishery in dispute before him On behalf
of certain co-sharers evidence was led to prove that they
were in possession of the fishery through one Sundari Behera
and other fishernmen nunbering about 100. The Ran
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of Aul who had then eight pie interest in the zanindari as
benam dar of her husband | ed evidence to establish that she
was i n possession of the fishery through fishernen enployed
by her agent. Ram Behera, Hrushi Behera and ot her fishernen
of the second party, twelve in nunber, |ed evidence to show
that they were in possession of the fishery on paynent of
rent and that the owners of the zanindari had never been in
actual possession of the fishery. The Magistrate found that
this contention was true. He disbelieved the story of the
Wi t nesses produced by the Rani of Aul, and also rejected the
testinony of the witnesses produced by other owners. Sone
Aul fishermen were produced on behal f of the Rani but their
evi dence was al so not accepted. The sane ki nd of docunentary
evi dence that has been placed on this record on behalf of
the plaintiff was also placed before the Magistrate but it
was not accepted by him Fromthese proceedi ngs, it further
appears that all the sixteen anna owners of Killa Marichpur
issued a notice to the second party, the fishernen, for
surrendering possession of the fishery with effect. from
Septenmber, 1917, but after service of notice they took no
| egal steps to eject them from possession of the fishery; on
the other hand, they took the law into their own hands and
nade attenpts to take forcible possession of the  fishery.
These attenpts, however, were unsuccessful. The result of
these proceedings was that the Magistrate found that the
fishermen (the second party) were in_ possession of the
di sputed fishery and he directed the issue of an order
declaring their possession until evicted therefrom .in due
course of law and forbidding all disturbance of such posses-
sion until such eviction. This order indicates that though
all the landlords were not nanmed as parties in the case, yet
all of themhad notice of the proceedings and all- of them
were actually interested in turning out the fishermen from
possession by forcible nmeans, and notice had been given to
them on behalf of all of them It also appears from those
proceedi ngs that though one dozen people were “nanmed as
second party in the case, there were certain other persons
also interested in the
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fishery along with them but it is difficult to ascertain
their nunber, nanmes and addresses from these proceedings.
Evi dence has been |l ed on behalf of the plaintiff to prove
that after the determination of these proceedings the plain-
tiff has been deriving income fromthis fishery by |[easing
his right through the agency of fishernen of Aul. The High
Court has not placed any reliance on this evidence and, in
our opinion, rightly. It is not possible to believe that
after a successful fight in the crimnal court, the fisher-
men woul d have allowed the nmen of the Raja or of the Rani to
fish in these waters during the H | sa season. Both parties
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| ed oral evidence to prove that each party exercised exclu-
sive right of fishing during Hilsa season in the fishery. W
have been taken through the evidence and after examning it,
have reached the conclusion that it is of an wunsatisfactory
character and valuable rights cannot be decided on its
footing. No steps were taken by the landlords to question
the order of the Magistrate within three years fromits date
as required by article 47 of the Limtation Act. The |and-
lords, however, refused to receive any rent from these
persons after the ternmination of the proceedings and they
have been depositing it in court under the provisions of the
Ori ssa Tenancy Act.

The | ast purchase by the Raja of Aul of sone interest in
the zam ndari was made in the year 1935 and having acquired
by this date a substantial interest in it and having di scov-
ered that the fishery was a paying proposition, he brought
this suit in the year 1986 on the allegations set out above
and asserted that since about three years the defendants had
started di'sturbing his possession of the fishery in dispute.
In the circunstances menti oned above this assertion cannot
be taken seriously. |In order to get out of the effects of
the proceedi ngs under section 145, Criminal Procedure Code,
he all eged that he had been'in possession of the fishery in
spite of the proceedi ngs taken under that section and that
his possession had only been disturbed recently. The evi-
dence on this point was
446
rejected by the H gh Court and we see no reason to disagree
wi th that finding.

It is now convenient to consider the different points
canvassed before wus by the learned counsel appearing on
behal f of the parties. W find it difficult to uphold the
view of the H gh Court that the defendants were in posses-
sion of the disputed fishery under a lost grant. This doc-
trine has no application to the case of inhabitants of
particular localities seeking to establish rights of User to
sone piece of land or water. As pointed out by Lord Rad-
cliffe in Lakshm dhar Msra v. Rangalal (1) the doctrine of
| ost grant originated as a technical device to enable title
to be nade by prescription despite the inmpossibility of
proving inmrenorial wuser and that since it originated in
grant, its owners, whether original or by devolution, had to
be such persons as were capabl e of being the recipients of a
grant, and that a right exercisable by the inhabitants of a
village fromtinme to time is neither attached toany estate
in land nor is it such a right as is capable of being made
the subject of a grant, there being no adm ssible  grantees.
Ref erence in this connection may be nade to a Bench deci sion
of the Calcutta H gh Court in Asrabulla v. Kiamtulla(2),
wherein the |aw on this subject has been exanined in sone
detail. In that case the question arose whether the ' right
of pasturage clainmed by a whol e body of villagers could be
acquired by grant, express or presuned. After an exam nation
a nunber of English and Indian cases it was held that - no
| ost grant could be presunmed in favour of a fluctuating -and
unascertai ned body of persons who constitute the inhabitants
of a village and that such a right could only be acquired by
custom The defendants in this case are a fluctuating body
of persons and their nunmber increases or decreases by each
birth or death or by influx or efflux of fishernen to or
fromthese villages. Fromthe evidence of DDW 11 it appears
that formerly the Kouts (fishernen) claimng the right to
fish were residents of four villages, then some of them
shifted to other villages on account of their
(1) A I.R 1950 P.C. 56. (2) A I.R 1937 Cal. 245.
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houses being washed away, and settled thenselves in other
villages. At the tine of the suit they were residing in nine
villages. He further deposed that during the last ten or
twel ve years there were 600 bohanias and that their famlies
i ncreased, their present nunber being 846. It is in evidence
that since this evidence was given their nunber has gone up
to 1500. Fromthe docunentary evidence it appears that up
to the year 1918 their nunber was not very |arge. Only
twel ve persons were inpleaded in the section 145, Crimna
Procedure Code, proceedings and it was said that there were
some nore interested. The maxi num nunber given in one or two
receipts is 174.

It is again not possible to hold that the fishernen
residing in these villages are a corporate body and that
bei ng fishernen by profession.it has the effect of incorpo-
rating them W find ourselves unable to subscribe to the
view of the H gh Court that the defendants constitute sone
kind of ‘a wunit sinply because they are a body having a
conmon interest to fish in this fishery; unless the defend-
ants-fishermen forma corporate body, or it is found that a
trust was created for their benefit, such a body of persons
could acquire no right by the doctrine of lost grant. A
right to fish fromthe fishery based on nere inhabitancy is
capabl e of an increase alnost indefinite and if the right
exists in a body which mght increase in nunber, it would
necessarily lead to the destruction of the subject matter of
the grant. Mbreover, there could not be a valid grant to a
body so incapabl e of successionin any reasonable sense of
the word so as to confer _a right upon each succeedi ng i nhab-
itant.

For the reasons given above, the defendants’ 'right to
remain in possession of the fishery on the basis of a |ost
grant or on the basis of prescription or adverse possession
stands negatived. Al'l that appears fromthe evidence is
that a nunber of fishermen fromtine to time have been
exercising the right of fishing with the | eave and ' licence
of sonme of the owners. This is . not sufficient” for the
acquisition of the right either by
448
adver se possession or by prescription. - Further, no finding
can be given in their favour as the evidence does not estab-
lish that they have been paying uniformy the sanme anount of
rent.

The next finding of the High Court that the |andlords
have 1ost their right to khas possession of the fishery in
di spute by reason of the operation of article 47 of the
Indian Limtation Act is, in our opinion, sound. The . High
Court, however, was not right in holding that the order made
in the section 145, Crimnal Procedure Code, proceedi ngs was
not binding on the plaintiff to the extent of five pies
share. |Its true scope and effect do not seemto have been
fully appreciated. The order appears to have been nade after
notice to all the | andl ords and was brought about by reason
of the action of all of themand binds the full sixteen anna
interest in the zamndari. |In clear and unanbi guous terns
the Magistrate declared that the second party were in excl u-
sive possession of the disputed fishery and that the |and-
lords had no right to disturb their possession and they were
directed to bring a suit to establish their right to posses-
sion. This they failed to do with the result that the order
becare final and the right of the landlords to get into
possession of the fishery becane extinguished. This order
therefore affirmed the defendants’ possession of the fishery
on paynent of a certain rental. This right, however, can
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only be exercised by those who were parties to the section
145, Criminal Procedure Code, proceedings or their succes-
sors ininterest. It was argued by the | earned counsel for
the appellant that the proceedings that took place in the
year 1918 were in substance under section 147, Crimna

Procedure Code, and were wongly | abelled under section 145
of the Code. W are not able to accede to this contention
because the dispute raised in the year 1918 related to
possession of the fishery itself and was a dispute ,concern-
ing any water or the boundaries thereof in the | anguage of
section 145, Crimnal Procedure Code. Sub-section 2 of
section 145 provides that for the purpose of the section the
expression "land or water" includes fisheries. It
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was then argued that in any case the benefit of the order
made under section 145, Criminal Procedure Code, could only
be taken by the persons in whose favour that order was made
and that it could not operate for the benefit of all the 846
fishermen represented by the eighteen defendants or in
favour of all fishernen who would cone to reside in these
nine villagesin tines to come.~ In-our opinion, this con-
tention has force and the High Court was in error in holding
otherwi se. There is no evidence whatsoever to show that
besi des the twel ve persons nentioned as second party in the
section 145, Crininal Procedure Code, proceedings who else
was represented by themand we are therefore bound to hold
that the benefit of that order can only be given to those
def endants who are represented by those twel ve persons. The
| earned counsel for the appellant gave us a Ilist of the
persons who were parties in section 145 proceedings and of
those out of the defendants who stand in their shoes.
According to this list, defendants 1, 2, 3, 5, 6, 7, 9 and
12 are the persons who thensel ves or through their predeces-
sors in interest were parties inthe former case and are
entitled to the benefit of the result of those proceedings.
Al  the other defendants, whether inpleaded personally in
this suit or in a representative capacity, or those whom
they represent, are not entitled to take advantage of ' those
pr oceedi ngs. The result therefore is that the  defendants
above nmentioned only are entitled to remain-in possession
of the fishery on payment of a rent of Rs. 135-7-0 per annum

till it is enhanced in due course of |aw or for good cause
they lose their right to remain in possession of the fish-
ery. In an earlier litigation it has been decided that the

right to possession of the fishery for fishing during Hilsa
season i s not assignable or transferable, it however can be
enjoyed by the heirs and successors.

The contention that there has been a change in_ the
course of the river and that the fishery nowin dispute is
not the sane fishery which was in dispute in the proceedi ngs
of 1918 cannot be sustained. W see no reason to differ
fromthe view of the H gh Court
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that the change in the course of the river has not in —any
way affected the defendants’ possession, as the channels,
whet her old or new, which conprise the Madhurdia or Chark-
hati fishery formone connected sheet of water. It is well
settled that the fish follow the course of the river and the
fi shermen follow the fish.

It was then argued that an exclusive right of fishing
could not be acquired in respect of a particular kind of
fish and during any particular season. This argunment is not
tenable in view of section 145, Crimnal Procedure Code,
pr oceedi ngs. Mor eover an exclusive right of fishing in a
given place means that no other person has a coextensive
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right with the claimant of the right. The nere fact that
sonme other person has a right to a particular class of fish
in the fishery or that another person is entitled to fish at
a certain tinme of the year does not destroy the right of
exclusive fishing in any manner (Vide Hal sbury’s Laws of
Engl and, Hail sham Edn., Vol. 15, para. 59).

The result is that the appeal is allowed partially, the
decree of the High Court is nodified and the plaintiff’'s
suit for a declaration and injunction is decreed as
foll ows: --

(i) 1t is declared that the plaintiff is entitled to
fish in the disputed fishery except during the Hilsa season
(Margasir to Baisakh) during which season defendants 1, 2,
3, 5 6, 7, 9 and 12 have an exclusive right of fishing in
the fishery in respectto Hilsa fish which right they can
exercise either personally or with the help of other fisher-
men, on payment of ‘a rent of Rs. 135-7-0 per year till it is
enhanced in due course of |aw or for good cause they |ose
their right to remain in possession of the fishery;

(ii) The defendants are restrained frominterfering with
his right of fishing during the nonths during which the
def endants naned above have not the exclusive right of
fi shing;

(ii) That defendants other than defendants 1,2, 3, 5, 6,
7, 9 and 12 have no right of any ki nd what soever
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in this fishery and cannot interferewith the plaintiff’s
ri ght. In the circunstances of the case we will rmake no
order as to costs of the appeal

Appeal allowed in part.
Agent for the appellants: P. Varna.
Agent for the respondents: R C. Prasad.




