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ACT:

Representati on of the People Act, 1951-S. 123(3) and (4)-
Corrupt practice-Consent what is.
Practice and procedure- Pl eadi ngs-
Press and Registration of Books Act, 1867-S. 7-Presunption
that a person whose name was printed in the newspaper was
the editor-1f could be rebutted.

HEADNOTE:

The election of the respondent  was challenged by the
appel l ant on the ground of corrupt practices under sub-ss.
(3) and (4) of s. 123 of the Representation of the People
Act, 1951. The respondent was a nominee of the U kal
Congress of which BP was the founder |eader. —The respondent
was also the editor of an Oriya Daily published by the

Kal i nga Publications whose Chairman was BP. The el ecti on
synbols of Ukal Congress were Chakra (wheel) and Langala
(pl ough). It was alleged that (i) the respondent  had

published an weditorial in his paper appealing to the

religious synbol of Chakra and Langala, the  mythol ogica
weapons associated with Jagannath and Balram the / nost
wor shi ped and esteened deities, of Oissa for t he
furtherance of the prospects of his election -and for
prejudicially affecting the election of other candidates;
(ii) BP in a public neeting appealed to the people invoking
the religious synbol in the presence of the respondent  wth
his consent and without any protest by him and that the
respondent had published the report of the neeting in his
paper and (iii) that the respondent nade fal se statenent of
facts regardi ng the personal character and conduct of one of
the defeated candidates and that this was published in the
respondent’s paper or with his consent by his subordinates.
Wi | e conceding that he was the editor of the newspaper the
respondent clained that he was on | eave at the relevant tine
and that he had nothing to do with the witing of the
editorial or with the editing of the news reports.

Di sm ssing the appeal
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HELD : (i) Though s. 7 of the Press and Registration of
Books Act, 1867 raises a presunption that a person whose
nane is printed in a copy of the newspaper was the editor of
every portion of that issue, that presunption mght be
rebutted by evidence. |In order to rebut this presunption
the respondent will have to establish that he had nothing
to do with the publication of either the editorial or the
news report or that any of themwas witten and/or published
wi t hout his know edge or wi thout his, consent. [47-G H|

D. P. Mshra v. Kamal Narain Sharnma [1971] 3 S.C.R 257,
hel d i nappl i cabl e.

It is one of the accepted principles that pleadings nust
contain and contain only a statenent in a sutmmary form of
material facts on which the party bases his claimor defence
and facts which are merely evidence of material facts,
though necessary to be proved at the trial, need not be
pl eaded; but if it-is a material fact it should be pleaded
In the instant case the material facts had been stated and
any omssionto set out in the peadings the evidence that
had been led to establishthat the respondent was not
concerned- w th the inmpugned corrupt practice could not be
| ooked at with suspicion. [48H, 49A-B]

(ii) Consent or agency could not be inferred from renote
causes nor could it be inferred fromnere close friendship
or other relationshipor political affiliation between the
respondent and BP. /However close the rel ationship, unless
there is evidence to prove that the person- publishing or
witing the editorial was authorised by the returned
candi date or he had undertaken to be responsible for all the
publications, no consent could be inferred. Since the
publication of the respondent’s speech had not  been nmade
with his consent, that publication, even

40

assumng its contents had been proved, did not constitute a
corrupt practice. [52FG

(i) If anmpbunts had been collected for any Public
pur pose, asking the person collecting those anounts of those
who were responsible for their collection, to  give an
account, could not anpunt to an inputation against their
personal character. Men in public life, particularly those
who collect nonies for public or charitable purposes ought
not to be sensitive when there was a demand *Lo account ~ for
those anounts. It might hurt the vanity or the ego of the
person from whom accounts were asked, but it is far from
being an inputation against the personal character or
conduct of the person concerned. Such a demand would refer
to the public conduct of the person who was liable to render
accounts-and did not anpbunt to corrupt practice. [55H _ 56A-
Bl

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 402 of 1972
Appeal fromthe judgnent and order dated the 14th January,
1972 of the Orissa High Court in Election Petition No. 8 of
1971.

Gobin Dos, S. Mshra, P. H Parekh and Sunanda Bhandare, for
the appel | ant.

Frank Anthony, B. K. P. Sinha, CGokul Behari Mhanty, B. P
Maheshwari, Suresh Sethi and Sharad Manohar, for t he
respondent.

The Judgnent of the Court was delivered by

JAGANMOHAN REDDY, J.-The respondents nom nee of the Utka
Congress of which Biju Patnai k an ex-Chief Mnister of the,
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Oissa State is the founder | eader-was elected to the Lok
Sabha fromthe Kendrapara parliamentary constituency in that
State, by defeating two candidates, nanely Surendranath
Dwi vedi -a nomi nee of the Praja Socialist Party-and Pradyama
Ki shore Bal a nominee of the Indian National Congress (R
Party. At this election the respondent Surendra Mhanty
polled 1,23,680 votes, Surendranath Dwi vedi 1,20,707 votes
and Pradyamma Kishore Bal 1, 1 1,23 5 votes. The appellant-
a voter in that constituency-challenged the election of-
the, respondent on the ground that corrupt practices under
sub-ss, (3) and (4) of S. 123 of the Representation of the
Peopl e Act, 1951-hereinafter referred to as "the Act’-which
were detailed in sub-paragraphs (i) to (iv) of paragraphs of
the petition were comm tted by himand/or by his agents with
his consent. The petition, after it was duly tried, was
di smissed by the H gh Court, against which this appeal has
been filed under S. 116A of the Act.
It may be nmentioned that the respondent was at all materia
times,  and even at the date of the, election petition, an
editor ~of —an Oriya Daily ' The Kalingal published by the
Kal i nga Publications whose Chairnman i's Biju Patnai k. As one
of the corrupt practices all eged agai nst the respondent has
rel evance to the election synbol, it is necessary to state
that the synbol allotted to the U kal Congress was the water
wheel (Chakra) and the plough (Langala). The corrupt
practices which have been set out in paragraph 5 of the
petition and which were alleged to have been conmtted by
the respondent and/ 'or his agents wi th his consent can be
divided into two broad categories :-

(1) The appeal to the religious synbol, a

corrupt practice under sub-s. (3) of S. 123 of

the Act; and

41

(2) | nput ati on agai nst, t he per sona

character and conduct of  Surendranath Dw vedi

a corrupt practice under sub-s. (4) of s. 123

of the Act.
In respect of the first category the allegations’ are (i)
that the respondent who was the editor of an Oiya Daily
"The Kalinga' published in his paper dated February 15,
1971, an editorial appealing "to the religious -synbol  of
Chakra and Langal a the nyt hol ogi cal weapons associated wth
Jagannath and Balaram the npbst worshiped and esteened
deities in Oissa for the furtherance of the prospects  of
his election and for prejudicially affecting theelection of
ot her candi dates". (paragraph 5(i) of the petition):
(ii) that Biju Patnaik in a public neeting held on February
15, 1971, at 5 P.M had "appealed to religious synbol by
saying that his party (Ukal Congress) was fully able to
eradi cate unenploynment and poverty from the country by
formng a strong Governnent in the State with the  -help of
the two powers Jagannath and Bal aram whose weapons ' Chakra
and Langala have been chosen by Ukal Congress as its
symnbol . The statenment was made in the presence of the
respondent with his consent and wi thout any protest by him
and was for the furtherance of the prospect of t he
respondent . ". (paragraph 5(iii) of the petition); and
(iii) that the respondent in his daily paper 'The
Kalinga’ dated February 19, 1971 had published a report
regarding the nmeeting held at Marshaghai on February 15,
1971, containing the aforesaid appeal to religious synbol as
detailed in (i) above. (paragraph 5(iv) of the petition
The al |l egations in respect of the second category are
(i) that on February 15, 1971 in a public neeting held at 5
P.M at Marshaghai the respondent nmade fal se statements of
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facts regarding the personal character and conduct of
Surendranath Dwivedi to the following effect which the
respondent believed to be false and/or did not believe to be
true :-
" Shri Surendranath Dw vedi has not yet
rendered account of the gift of one |[|akh
rupees fromthe Marwari Society, Bonbay, and
Rs. 25,000/- fromthe Prine Mnister brought
by him during the cyclone of 1967 for the
relief of the people.
(paragraph 5(ii) of the petition); and
(ii) that the report regarding the said neeting of February
15, 1971 <containing a false statement in relation to the
personal character or conduct of Surendranath Dwi vedi as
detail ed above (in paragraph 5(ii) of the petition) was
published in his daily paper ’ The Kalinga dated February
19, 1971 by the respondent or with his consent by his
subor dinates.
42
It is stated that the statenents of fact both in the speech
and the report-were fal se and that Surendranath Dwi vedi had
not received any noney fromthe Marwari Society, Bonbay or
fromthe Prime Mnister during the cyclone of 1967; that the
respondent being an- editor of a daily newspaper knew themto
be fal se or at |least he did not believe themto be true; and
that the said fal se statenent was reasonably calculated to
prejudi ce the prospects of Surendranath Dwi vedi’'s el ection
The respondent in 'paragraph-8 of his witten statenent
denied the allegations of corrupt practices said to have
been committed by him In respect of the_ ~allegations in
the first category-
(i) The respondent while adnmitting he was the editor of The
Kalinga at all material tinmes stated that he had nothing to
do with the editorial of February 15,1971 or wth the
publication of the news report of February 19, 1971, nor did
he aut horise or consent to any one publishing them nor those
who published themwere his agents. Even so the editoria
did not appeal to a religious synbol, but only by analogy to
the secular nyth of the Oriya people referred to them as
synbol s of devel opment of industry and agriculture.
(ii) The respondent was not present at the tine when Biju
Pat nai k spoke on February 15, 1971, at Marshaghai as he  had
to’ leave for another neeting for which he was already |ate
and he was, therefore, not in a position to either affirmor
deny fromhis own know edge as to what was stated by Biju
Pat nai k, or as was reported in The Kalinga of February 19,
1971, and the speech of Biju Patnaik, even assunming that it
was made, had only a reference to a strong Governnment in the
State, and had no rel evance to the prospects of the election
of either the respondent or Dwivedi and that his alleged
reference to the wheel and pl ough as weapons of deities to
root out corruption and unenploynment being in illustration
of the election synbol by way of anal ogy, did not ambunt to
any religious appeal, and at any event the respondent had
never consented to or authorised Patnaik to make such a
statenment.
(iii) The respondent was not acting as editor of ’'The
Kahnga' at all material tinmes as due to his election he was
absent on leave, nor did the daily have any correspondent at

Mar shaghai  or any other place nentioned in the report. It
was alleged that the report was submitted by sonme person
interested describing hinmself as "froman inforner", that

what was spoken by himat the neeting of February 15, 1971
was m sreported, and that he did not nake the statement said
to have caused a sensation. At any event, the report of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 20

statenents alleged to have been nade by the respondent and
Pat nai k as stated earlier did not anount to any appeal to a
religious synmbol nmade for furtherance of the prospects of
the election of the respondent, nor were they reasonably
calculated to prejudice the prospects of election of
Dwi vedi .
43
The al | egations of corrupt practices in the, second category
were net with denials as under :-
(i) The respondent did not nmake any such statement at the
nmeeting held at Marshaghai on February 15, 1971 as all eged
in the election petition in paragraph 5(ii) and at any
event, assumng for the sake of argunent that such a
statenment <calling on Dwivedi to render an account of the
amounts collected for public welfare was nade, it would,
without a further allegation of m sappropriation of such
funds, relate to the “public conduct of Dwivedi as a
responsi ble Menber of Parliament and not to his persona
character / or conduct, and nore so when he lets it be known
to the ‘public on his behalf that such accounts need be
rendered ~to the donors only and not to the public,. The
respondent further averred that inthe said neeting at
Mar shaghai held at about 7 P.M on February 15, 1971 he had
nmerely referred to a public controversy as to the public
duty of Dwivedi to/render accounts of the noney received by
or through him for relief work from outside the State
including the Bihar Relief Conmittee. The demand for such
renditi on of accounts of the noney collected was replied to,
not by Dwi vedi as yet, but by some one of the Orissa Relief
and Rehabilitation Commttee, tothe effect that Dw vedi had
no such duty. The respondent giving his opinion on the said
controversy at the neeting said that inthe circunstances he
felt that as an eminent nan in publiclife it was Dwivedi’'s
noral duty to render such accounts-in public. The aforesaid
speech of the respondent had been m sreported in the said
issue of the Kalinga in contents, though not in purport or
substance. In any event the statenents of hinself and Biju
Pat nai k havi ng been made in the furtherance of the prospects
of the Assenbly elections could not be said to have been
calcul ated to prejudice the prospects of Dwi vedi’s election
(ii) After stating what has been set out in para (iii) _of
the above denial, that is the denial in paragraph 8 (iv) (a)
to (d) of the witten statenent of the allegations in~ paras
(i), (ii) and (iii) of paragraph 5 of the petition. the
respondent stated that the inpugned publication (i.e. in the
Kati nga of February 19, 1971) was neither in relation to the
personal character and conduct of Dwivedi nor was it
reasonably cal cul ated to prejudice the prospects of election
of Dwivedi.
Fromthe various allegations in the petition and the denials
in the witten statenent, the main points in controversy
that enmerge are-
(1) whet her Ext. 1 and Ext. 2 and the speech
of Biju Patnaik appealing to the religious
synbol constitute corrupt practice.
(2) (a) If so, whether Ext. 1 and Ext. 2
were published by the respondent or with his
consent .
(b) If so. whether the speech delivered by
Biju Patnaik was wth the consent of the
respondent .
(3) Whet her the alleged speech made by the
respondent at Marshaghai on February 15, 1971
asking Dwi vedi to render an account of the
amounts col l ected for
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44
relief funds is with reference to or makes
i mputation against the personal character or
conduct or public conduct of Dwivedi
(4) VWet her the report of the speech of the
respondent asking Dm vedi to render an account
for the anpbunts collected for relief funds as
appearing in the Kalinga of February 19, 1971
(Ext. 2) was published by the respondent or
with his consent.
The case of the respondent is that while no doubt he was the
editor of the Kalinga during the relevant period and his
name was not only shown as such in the issues of February 15
and February 19, 1971, and there was no change in the
decl arati on made by hi munder the Press and Registration of
Books Act, 1867, he remmi ned absent and his work was done by
J. Verma. In support-of this contention he produced a
letter ~of January 15, 1971 (Ext. L) addressed to the
Chairman ~/of ~The Kalinga Press, Biju Patnaik, in which he
stated that ,due to his preoccupation in the Lok Sabha
el ection as a candi date fromthe Kendrapara constituency, he
woul d remmin absent fromthe Headquarters with effect from
January 19, 1971 till the end of the elections, and during
his absence J. Verma, the News Editor; would remain in
charge of editing the paper as well as of editing the news
reports. On this letter, which was sent for infornmation,
the, Chairnan endorsed on the saneday "As P.P.D." (as
proposed) (Ext. L/2). This letter with the endorsenent of
the Chairman was al so endorsed as "Seen" by J. Verina RV. 3
(Ext. L/ 3) on the sane day. Thereafter ~the respondent
states that be had nothing to do with the witing of the
editorials or with the editing of news reports or with the
publication of the daily Kalinga fromJanuary 15, 1971 to
August 1971.
The Hi gh Court disbelieved the evidence of the witnesses on
behal f of the petitioner who said that they had attended the
neeting held on February 15, 1971, at Marshaghai. Onh the
other hand it believed the evidence of the ‘wtnesses
pr oduced on behal f of the respondent as al so t he
respondent’s own evidence that in_ the neeting ‘held on
February 15, 1971 the respondent had not stated as all eged
nor having regard to the working arrangenents as disclosed
by Exts. L, L/2 and L/3 did he have any concern with the
publication or the editorial Ext.1l or the news report Ext.
2, nor can the consent or conplicity of the respondent be
presuned either in respect of Exts. 1 and 2, or in - respect
of the alleged speech made by Biju Patnaik in the public
nmeeting held at Marshaghai on February 15, 1971, The _High
Court inter alia further held that in any event the alleged
statement’ of the respondent asking Dwivedi to render
accounts related to the public conduct of Dwivedi and not to
his personal character or conduct. In view of | these
concl usions, the petition was dism ssed with costs.
Before we deal with the evidence as to whether the High
Court was justified in the appreciation of evidence, it
woul d be necessary in the first instance to consider what it
is that is required under the provisions
45
of the Act for unseating a successful candidate on charges
of corrupt practice. Cdauses (b) and (d)(ii) of sub-s. (1)
of s. 100 of the Act deal with corrupt practices, while s.
123 of the Act sets out what shall be deened to be corrupt
practices. Causes (b) and (d) (ii) of sub-s. (1) of s. 100
and sub-ss. (3) and (4) of s. 123 which are relevant for the
purposes of this appeal are as follows :
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"100(1). Subject to the provisions of sub-
section (2) if the H gh Court is of opinion-
(b) that any corrupt practice has been
conmitted by a returned candidate or his
el ecti on agent or by any other person
with the
consent of a returned candidate or hi s
el ecti on agent; or
(d) that the result of the election, in so
far as it concerns a returned candi date, has
been materially affected-
(ii) by any corrupt practice commtted in the
interests of the returned candidate by an
agent other than his el ection agent, or
the Hi gh Court shall declare the election of
the returned candidate to be void."
"123. The followi ng shall be deenmed to be corrupt practices
for. the purposes of this Act :-
(3) The appeal by a candidate or his agent
or ~ by any other person with the consent of a
candidate or his election agent to vote or
refrain from voting for any person on the
ground of his religion, race, caste, conmmunity
or |language or the use of, or appeal to
religious synmbols or the use of, or appeal to,
national synbols, such as the national flag or
the ' national enblem for the furtherance of
t he prospects of the election of t hat
candi date or for prejudicially affecting the
el ecti on of any candi date.
(4) The - publication by a candidate or his
agent or by any other person, with the consent
of a candidate or his election agent, of any
statenment of fact which is fal se, and which he
either believes to be false, or does not
believe to be, true, in relation to the
per sonal char acter or conduct of any
candi date, or in relation to the candi dature,
or wthdrawal, of any candidate, being a
statement reasonably calculated to prejudice
the prospects of that candi date' s election.”
In order to establish a corrupt practice under the above
provi sions the petitioner nust prove-
(1) For the purposes of corrupt practice
under sub-s. (3) of s. 123 of-the Act that the
statenment is an appeal to the religious synbol
and has been made (a) for
46
the furtherance of the prospects of /the,
el ection of that candidate; or (b) for
prejudicially affecting the election- of any
candi date; and
(I'l) For the purposes of corrupt practice
under sub-s. (4) or (c) any other person wth
the consent of the canment of fact is by (a)
the candidate, or (b) his agent, or (c) any
ot her person with the consent of the candi date
or his election agent; (d) that the statenent
is false and the candidate believes it to be
false or does not believe it to be true; (e)
that it relates to personal character or
conduct of a candidate,; and (f) that the
statenment is reasonably calculated to preju-
di ce the prospects of the candi date’s
el ecti on.
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The word 'agent under the Explanation to S. 123 of the Act
i ncludes ,an election agent, a polling agent and any person
who is held to have acted as an agent in connection with the
election with the consent of the candidate. |If the corrupt
practice is comritted by the returned candidate, or his
el ection agent, under S. 100(1)(b) of the Act the election
is void without any further condition being fulfill ed. But
if the petitioner relies on a corrupt practice conmtted by
any agent other than an election agent, the petitioner nust
prove that it was commritted by himwith his consent or wth
the consent of his election agent.
In Samant N. Bal akrishna etc. v. George Fernandez and Os.
etc.(1l) Hidayatullah, C'J., dealing with different burdens
of proof as to whether an offending statenent was nmde by
the candidate hinself or by his agent other than an el ection
agent observed at p. 619
"There are many ki nds of cor r upt
practices.. . . .. | ... But the corrupt
practices are viewed separately according as
to who conmits them The first class consists
of cor rupt practices conmitted by t he
candi date ~or his election agent or any other
person wth the consent of the candidate or
his election agent. These, if established,
avoi d the election without any further
condition being fulfilled.” Then there is the
corrupt practice conm tted by an agent other
than an election agent. Here ‘an additiona
fact ‘has to be proved that the result of the
election was nmaterially affected. W may
attenpt to put the same matter in easily
under st andabl e | anguage. ~ The petitioner may
prove a corrupt practice by the candidate
hinsel f or his el ection agent or someone wth
the consent of the candidate or his election
agent, in which case he need not establish
what the result of the election would have
been wi thout the corrupt practice. The
expression "Any other person" in- this part
will include an agent other than an election
agent. This is clear froma special provision
later in the section about an agent other than
an el ection agent."
(1) [1969] 3 S.C.R 603.
47

Bearing these, requirenents in view, we shall first consider
whether Exts. 1 and 2, the editorial and the news report
respectively, were published by the respondent or with his
consent, and whether the speech delivered by Biju Patnaik
was Wwith the consent of the respondent. If it is not
established that Exts. 1 and 2 were published- by the
respondent or with his consent, or that the speech delivered
by Biju Patnaik, even if it was an appeal to the religious
synmbol, was not made with the consent of the respondent,
then no corrupt practice under sub-s. (3) of s. 123 of the
Act can be held to be proved agai nst the respondent.

There is no doubt, and it is not denied, that the respondent
was at all material times the editor of the Kalinga in which
the offending editorial (Ext. 1) and the news report (Ext.
2) were published on February 15 and 19 respectively The
| earned Advocate for the petitioner contends that once this
fact is established, then there is a statutory presunption
under s. 7 of the Press and Registration of Books Act, 1967,
which could only be rebutted by the procedure contenplated
by the statute itself, nanely, s. 8A of that Act. Secti on
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8A of the Press and Registration of Books Act, 1867,

provi des t hat
"If any person whose name has appeared as
editor on a copy of a newspaper, clains that
he was not the editor of the issue on which
his nane has so appeared, he may, within two
weeks of his becom ng aware that his name has
been so published, appear before a D strict,
Presidency or Sub divisional Mgistrate and
make a declaration that his name  was
incorrectly published in that issue as that of
the weditor thereof, and if the Magistrate
after nmking such inquiry or causing such
inquiry to be nade as he nay consider neces-
sary is ~satisfied that such declaration is
true, he shall certify accordingly, and on
that ~ certificate being given the provisions,
of “section 7 shall ‘not apply to that person in
respect of that issue of the newspaper.
The  Magi strate may extend the period all owed
by this section inany case where he is
satisfied that such person was prevented by
sufficient cause from appearing and nmaking the
decl aration within that period."

It may be noticed that the provisions of ss. 7 and 8A of the

Press and Registration of Books Act, = 1867, have to be

conplied with for the purposes of that Act, wherei n
penalties have been provided for omission to conform wth
the requirements of  that Act. Though s. 7 raises a

presunption that- a person whose nane is printed.in a copy
of the newspaper is the editor of every portion of that
i ssue, that presunption nay be rebutted by evidence. In
order to rebut this presunption the respondent will have to
establish that he had nothing todo with the publication
of either the editorial or the news report or that  any of
themwere witten and or published w thout his know edge or
without his consent. In D. P. Mshra v. Kamal Narai'n Sharnma
& Os.(1) after this Court had directed the giving of a
notice to Shukl a

(1) [1971] 3 S.C R 257.

48

who was an editor, publisher and printer —of Mhakoshal

whi ch published naterial relevant to the personal character
as to why he should not be nanmed under S. 98 of the Act.  On
noti ce being given by the H gh Court Shukla while adnmitting
that he was the registered printer, publisher and editor of
the newspaper in the record of the Press Registrar at the
relevant time and that the of fending material was published
by Mahakoshal, it was done wi thout his know edge as he had
left the entire managenent of the newspaper wi th one Tarang

and did not hinself come to |earn about the publication
until after the election petition was filed. The H gh Court
accepted this plea. This Court, while confirmng the,
deci sion of the Hi gh Court, further held that granting that
there was a close association between the appellant —and
Shukl a, and even granting that Mahakoshal was exclusively
carrying on propaganda on behalf of the appellant, unless
there was evidence to prove that Shukla had ei t her
aut horised the publication of the offending matter or had
undertaken to be responsible for all the, publications made

in the WMahakoshal, no inference that t he of f endi ng
publications were nmade wth the know edge and with the
consent of Shukla could be drawn. It will have to be seen

whet her on the evidence the respondent has bee successful in
rebutting the presunption under the, Press and Registration
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of Books Act, 1867.

The respondent has produced Exts. 1, 1/2 and 1/3 to show
that he was not discharging the duties as the editor of the
Kalinga due to his preoccupation in the Lok Sabha el ection
and in his absence J. Vernma, the News Editor was di scharging
those duties, nanely, of witing editorials and also editing
the news reports. After his application dated January. 15,
1971 (Ext. L) was seen by the Chairman and was taken note
of by J. Vernma both on the sane day, the respondent did not
have anything to do with the publication of the newspaper
either wth respect to the editorials or the news reports.
J. Verma, R W 3 has adnmitted this document and has also
admtted that from January 19, 1971, the respondent did not
have anything to do wth witing of editorials or
publication of the Kalinga.

One of the conplaints of the petitioner is that though the
respondent in his witten statenent denied that he had
anything ‘to do with the editorial dated February 15, 1971

that he 'had  not authorised its publication nor was its
publicati'on by his agent, he did not nmention the person who
in fact  _wote the weditorial or  that there was any
aut horisation in favour of sone one else for that purpose.
In our view, the pleadings clearly indicate the case of the
respondent, nanely, that he did not publish the inpugned
editorial, that it /was not published by his agent nor did he
authorise its publication. It is apparent fromthe denia

that he did not publish the editorial, that sone one else
must have witten and published it and that sone one else
was not authorised by him nor did he wite it.. It is one
of the accepted principles that pleadings nust contain and
contain only a statenent in-a summary, form of  nmateria

facts on which the party bases his claim
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or defence and facts which are nmerely evidence of materia

facts, though necessary to be proved at the trial, need not
be pleaded, but if it is a material fact it should be
pl eaded. In our view material facts as set out above have
been stated, as such any omission to set out in the
pl eadi ngs the, evidence that has been led in this case to
establish that the respondent was not concerned with the
i mpugned corrupt practice cannot be | ooked at wi-th
suspi ci on.

J. Verma R W 3 has adnitted in his evidence that he had
been di scharging the duties of the editor after the | eave of
absence was granted to the respondent. He no doubt stated
that Surendra Mohanty (the respondent) did not proceed on
| eave in pursuance of the letter Ext. L but that he was
allowed to renmain absent as he had been busy in election
work, and that during the respondent’s absence he (Verm)
was to remain in charge. A four-pronged attack was made on
the authenticity of Ext. L-firstly, that in the letter the

words 'in February’ were struck out; and initialed by the
respondent; secondly, that the endorsenents on Exts. L/2
and L/3 by Biju Patnaik and J. Verma respectively were  nmade
on the carbon copy and not on the original; thirdly, that

the letter did not bear any outward or inward nunber; and
fourthly, the respondent had indicated the duties which J.
Verma had to discharge specifically when that was not
necessary if he was taking over the functions of an editor
during the respondent’s absence. None of these objections,
in our view, would detract fromthe authenticity of the
letter. What was sought to be contended in respect of the
first objection is that in January 1971 when the letter was
witten it was assumed that the el ections would be held in
February, and consequently the respondent’s absence from
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the, headquarters was sought with effect from January 19,
1971 till the end of the elections in February. It was only
on February 1, 1971, that the Union Mnistry announced the
dates for each phase, of the elections for the parlianentary
constituencies in the State of Oissa. The notification
makes it clear that the date before which the elections
shoul d be compl eted was. fixed as March 15, 1971. Fromthis
fact it is sought to be contended that the respondent could
only have come to know on February that the elections would
not be conpleted in February 1971 and consequently the words
"in February’ were scored off sometine on or after February
1, 1971. R W 3 J. Verma, however, stated that when the
letter came to himwith the endorsenent of the Chairman the
words ' February’ were scored off. |If this statement is to
be accepted, and there is no reason why it should not be, it
woul d show that either the respondent or the Chairnman Biju

Pat nai k may have unofficially cone to know of the Programe
of the elections. Even if the wrds ’'in February were
scored off subsequently that does not advance the case of
the petitioner ~any further, because that would cover the
i mpugned —editorial and the news report (Exts. 1 and 2),
"both of which were published in February 1971 itself. | f
the respondent had to fabricate these docunents for the
purpose of facilitating his defence after the election
petition was filed, he could have easily got, a fresh letter
typed and got the necessary endorsenments thereon. No such
attenpt was nmade and the fact that aletter with the words
"in

-L447SupCl / 74
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February’ scored off was produced in evidence supports its
authenticity rather than its being spurious. “There is also
no significance in the endorsenents being nmade on the carbon
copy of the letter, for it is 'quite possible that it was
only the carbon copy of the letter that was sent to the
Chairman, as sonetinmes it can be so sent inadvertently.
This fact also | ends assurance to the evidence of J. Vernma
R W 3 and of the respondent.

There, is also no force in the objection that the /letter
dated January 15, 1971 does not bear; either outward or
inward nunber. When asked why the letter did not bear the
nunber, the respondent replied that the record-keeper would
be able to say why it was not nunbered. It also _appears
fromthe evidence of Udayanath Msra, RW 2, the Accountant
in the Kalinga Publications that Ext. L is-the letter~ from
the Managing Editor, Surendra Mhanty (the respondent) to
the Chairman and though he admitted that they maintained the
Despat ch and Recei pt Registers in the Kalinga Publications’
of fice, he was not asked to produce those registers to / show
that office copies also had to be diarized in the registers.
R W 2 who was asked to produce the letter Ext. L-was even
asked whether J. Verma RW 3 was acting as editor | since
January 19, 1971. He said that he was, and that Surendra
Mohanty (the, respondent) bad not joined the office as
edi tor since then.

It is, however, contended that the duties assigned to J.
Verma were superfluous, because on his own admi ssion the
general practice was that in the absence of the editor, the
seni or nost menber wites the editorials. If so t he
enuneration of the duties of J. Verma was being designedly
nmade to cover up the acts of the respondent and the
explanation to the contrary is unbelievable. It was also
submitted t hat not wi t hst andi ng this make- bel i eve
arrangenent, the respondent was in fact present on February
14 and February 18, 1971 at Cuttack fromwhich an inference
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can be drawn that he nust have witten the editorial dated
February 15, 1971 and was responsible for the news report
dated February 19, 1971. To a question that Ext. L refers
to witing of editorials, editing the paper and the news
reports, the respondent replied that the editor is not
necessarily required to wite the editorial and that is why
it was nentioned in Ext. L that J. Verna should wite the
editorials and should not del egate the power to other junior
menber of the staff. The reference to editing of the news
reports by J. Vernma nerely enphasised the normal duties he
had to do, which indicated the work | oad. The respondent
was again asked as to what was nmeant by editing the news
reports to which his reply was that news reports received
from the accredited 'correspondents in the Districts were
scrutinised by himand that this work should be entrusted to
J. Verma and in any case there was no harm in enphasising
the total work |oad that had to be done by J. Verma during
hi s absence.

The respondent was further asked whether his predecessor
Mannmohan ‘M sra was getting his pay when he was on | eave, and
t hough he said he did not know as to whether Mannpbhan M sra
was
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getting his pay duringhis absence on leave, he adnitted
that he was, getting his salary as the editor between
January 15, 1971 and August 1971 and was getting his pay
thereafter al so. In our viewthe nere fact that the
respondent was getting his salary during ‘his |eave of
absence does not indicate, that he was not on | eave or that
he was not permtted to be absent. No doubt he admtted
that he had returned to Cuttack on February 14, 1971 very
late in the night as he had a programme with Biju  Patnaik

This would show that he was not in a position to wite the
editorial dated February 15, 1971, because the editorials
are witten and sent each day by the afternoon for being
published in the next day' s issue of the paper. He was
again asked whether he had returned to Cuttack either on
16th, 17th or 18th, to which his answer was that he did not
recol | ect whether he had returned to Cuttack either on 16th,
or 17th or 18th, but he must have returned on some of these
days. Apart fromthese suggestions, there is nothing to
indicate that the respondent knew what the —editorial ~ was
going to be or that he had consented to its being witten.
Simlarly there is nothing to indicate that he knew about
the news report published in the Kalinga dated February
19, 1971, or that he had consented to its publication

The criticism that Biju Patnaik was not exanmined by the
respondent cannot be availed of by the petitioner, because
it is for the petitioner to establish by positive evidence
the corrupt practice or practices charged against the
returned candidate. After the burden of proof is shifted to
the respondent, it is for himat that stage to discharge the
onus that rests upon him and if he does not call any wt-
nesses who could assist himin discharging that burden  he
takes the risk.

In order to establish that Ext. 1, the weditorial, was
witten by the respondent, he was asked if it was possible
to know fromthe | anguage of the editorial as to who its
witer was, the respondent replied that it was possible by
and large and it was certainly hot infallible. He was asked
if "Satapdi Suprya" was one of his witings he said that it
was. It was suggested to himthat the |anguage and styl e of
the editorial Ext. 1 and of the news report Ext. 2 were his,
but this suggestion was enphatically denied by him W do
not think there is any basis for inferring fromthe style of
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witing of the editorial that Ext. | was witten by the
respondent.

It was also contended that the H gh Court ignored the
inmplications of the admission by the respondent that he
searched for the manuscript of the editorial after comng to
know of the election petition. W fail to wunderstand how
this adm ssion by the respondent has any significance except
perhaps for the respondent to establish positively by
docunentary evidence that RW 3 had witten that editorial
if the manuscript had been found it woul d have been nore

to corroborate the oral testinony of RW 3 who had admitted
that he had witten that editorial. A suggestion to the
contrary that it was not produced as it would show that it
was in respondent’s, witing presunes that the nanuscript
was in existence at thetime. There is no evidence of this.
Not hi ng was elicited in cross-examn nation
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from RW 3 to beliethe assertion that the editorial was
witten by himand we cannot say that the Hi gh Court was not
justified in its conclusionthat RW 3 was the- author of
the editorial dated February 15, 1971

The next question is whether the respondent was present when
Biju Patnaik nade a speech at Marshaghai on February 15
1971, in which he isalleged to have appealed to the
religious synbol. Whet her Biju Patnaik nmade the speech
appealing to the religious synbol at Marshaghai need not for
the present concern us. But what we have to consider is
whet her there are any circunstances fromwhi ch we can infer
that the respondent consented to the speech made by Biju
Pat nai k or that Biju Patnaik was the ~agent of the
respondent. It has been strenuously suggested ‘that the
relations between Biju Patnaik and the respondent were
intimate even prior to the present election, that the
respondent was a menber of the Lok Sabha earlier ' on the
Ganatantra ticket and was working for Biju Patnaik, that he
was an enpl oyee of the Kalinga Publications since 1963 of
whi ch Biju Patnaik was the  Chairman, that both the
respondent and Biju Patnai k were, working for the success of
the Utkal Congress during the current elections, and’ there
was also evidence that they were -addressing nmeet i ngs
together on February 15, 1971 and that the respondent was
spending long hours with Biju Patnaik and he adnmitted that
he was associated with himfor encashing his popularity and
taking advantage of his presence. It is, ther ef or e,
contended that the personal intinmacy existing between the
respondent and, Biju Patnaik long prior to the -date of
election, and its continuance thereafter, with a clear
general political identification between the two, the
persi stent association between themin political action in
connection with the present el ecti on, t he pr esent
rel ati onship of master and servant, absence of di savowal of
the election of Biju Patnaik, all lead to the inference that
the speech of Biju Patnai k must have been with the consent
of the respondent. "W do not think that these circunstances
justify such an inference. Consent or agency cannot  be
inferred fromrenote causes. Consent cannot be inferred from
mere cl osefriendship or other relationship or politica
affiliation. As pointedout in D. P. M shra’s case(1)
however close the relationship, unless there is evidence to
prove that the person publishing or witing the editoria
was authorised by the returned candidate or he had
undertaken to be responsible for all the publications, no
consent can be inferred. That Tarangi was in full charge of
the publication of the Mahakoshal does not distinguish that
case fromthe facts of this case where RW 3 also was in
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full charge of the Kalinga' during the respondents’ absence.
The case of the respondent is that he had |eft the neeting
bef ore Biju Patnaik addressed the same and he was,
therefore, not present when Biju Patnaik addressed that
nmeeti ng. He said that two or three minutes after he had
spoken at the neeting he left the nmeeting place for
Ki ar banka, because there was another neeting scheduled to be
held in that sane evening where due to delay the people were
(1) [1971] 3 S.C.R 257.
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getting restive. The respondent was, however, asked whet her
he had ever consented to what Biju Patnaik said at the
neeting, and he replied that the question of his consent
being given to the contents of Biju Patnai k’s speech did not
ari se. The cross-examination was nostly in respect of the
editorial Exhibit-1, letter Ext. L and to the respondent
being present at - Cuttack during the relevant tine just
bef ore the inpugned editorial Ext 1 and the news report Ext.
2 were published. When once. it is established that.
neither theeditorial (Ext. 1) nor the news report (Ext. 2)
were published by the respondent or by sone one else wth
his consent or that the speech alleged to be made by Biju
Patnai k, even if it amounts to corrupt practice, was. made
wi t hout the consent ‘of the respondent, and that Biju Patnaik
was not his agent, it is wunnecessary to consider the
guestion whether the editorial and the news report as well
as the speech of Biju Patnaik did in fact constitute corrupt
practice under sub-s. (3) of s. 123 of the Act.

The next question is whether the respondent in his speech of
February 15, 1971 at Marshaghai nade false inputations
against the personal character of Dwivedi for collecting

donations and not rendering accounts. If the " alleged
statement in his speech was an inputation against the
personal character of Dwivedi then it~ will have to be

further established that the statement was false, the res-
pondent believed it to be false or did not believe it to be
true and that it was a statenent reasonably calculated to
prejudice the prospects of that candidate’'s election. In
any case, since we have found that the publication of the
speech of the respondent in Ext. 2 has not been nmade wth
his consent, that. publication, even assuning its contents
have been proved, does not constitute a corrupt practice.
It now remains to be, considered what it is that the
respondent in his speech at Marshaghai is alleged to have
i mputed to Dwi vedi on February 15, 1971

The petitioner exanmined Daitari Swain P.W 2,7 Suresh
Chandra Parida P.W 3, Ranthandra Behara P.W - 5, Saur
Charan alias Bi bhakar Swain P.W 6 and Bi dyadhar Paital P.W
7, all of whom claimto have attended the neeting at
Mar shaghai  on February 15, 1971. The respondent  rebutted
this evidence by exam ning Rasananda Nath R W <4, ' Jhar
Basantia R W 5, Krishna Chandra Biswal R W6 and hinself.
As the High Court Points out on an exam nation of the ‘ora
evidence, it would. not be. possible either to fix exact
words of the respondent or of Biju patnaik nuch less
the entirely of the speeches delivered by either of them
nor even the exact context in which the inpugned remarks had
been made by the two persons. |In these circunstances it
cane to the <conclusion that what is alleged by t he
petitioner to have been stated by the respondent, the burden
of proving which was on the Petitioner, has not been
satisfactorily established. The petitioner hinself as p. W
14 had no know edge of these speeches. He admitted in
exam nation-in-chief that he had thought that whatever had
been published in the news-
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paper Kalinga was an admi ssion of the respondent since he
was it s editor. The petitioner said that he nade sone
inquiries about the context in which the respondent spoke,
but admitted that what he found on inquiry in that regard
had not been nentioned in the report Ext. 2. He did not also
nane t he persons at Marshaghai from whom he had ascertai ned
about the truth of the reported portion of the respondent’s
speech. He said that the persons who had given him the
i nformati on about the truth of the relevant portion in Ext.
2 ascribed it to the respondent but had asked him not to
di sclose their names in the petition,and therefore he was
not prepared to divulge all that he had ascertained about
the context in which the respondent had uttered these words
in the course of his speech at Marshaghai. |In the cross-
exam nation he adnitted that the additional matters that he
di scovered duringthe inquiries have not been enbodied in
his petition and that he had confined hinself only to what
be found in-the paper. It followed, therefore, that the
peopl e ~who~ were cognisant of the real. facts and who had
given him a-list of names of 20 to 25 persons for being
summoned were not prepared to cone forward to support the
petitioner in court.  In fact he admtted that he had not
even asked the persons naned in the list . given to himas to
whet her they woul d /'t hensel ves |ike to appear as w tnesses on
his behalf. He confessed that he did not ‘trouble hinself
about them because it they wanted to give evidence they
could do so on ‘being sumoned  There are . many ot her
incongruities in the evidence of the petitioner.. The clains

made by him are highly imginative. In our-view the High
Court was justified in not relying on the -petitioner’s
evidence. It also did not reply on the evidence of P.W. 2,

3, 5, 6 and 7. Al these persons, wthout a single
exception, uniformy deposed the respondent as havi ng stated
that Dw vedi had got one | akh of rupees from the Bonbay
Marwari Society and Rs. 25,000/- fromMs. Indira Gandhi in
connection with 1967 cyclone relief works, and that 'when the
respondent asked the audience as to whether ‘they had
received those nonies; sonme out of the audience said that
t hey had not received any such noney from Dwivedi
Thereupon the respondent is alleged to have stated that
Dwi vedi had appropriated (Mari Nel e) that nmobney and had - not
rendered any accounts therefor. A perusal of the statenents
of these wi tnesses shows that in the first instance the
allegation that the respondent said that Dwi vedi had
appropri at ed or msappropriated the amounts i s an

i mprovenent fromthe allegations in the pleadings, where no
such imputation of msappropriation has been nmade by the
respondent . This allegation of msappropriation being a
material fact ought to have been stated in the pleadings as
required in S. 83 (b) and no evidence contrary  to the
pl eadi ngs can be |l ed or considered because it changes the
conpl exion of corrupt practice. W have also been ‘taken
through the evidence of these w tnesses and have conme to the

conclusion that they have all wth parrot-like voi ce
repeated identically the same set piece, but were blank
vague and ignorant about the renainder of the speech, its

purport, its contents or its effect. Some of them said that
they had never told any one of what they heard, sone of them
were fromother villages fromwhich they said they had cone
to hear because Biju Patnai k was speaki ng when they were
aware that he was going to speak at a place near their
villages. Prira Bar Lanka
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P.W 4 who deposed on behalf of the petitioner, however,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 20

says that he was personally present at the neeting as a
correspondent for the 'Samaj’ another Oriya daily published
from Cuttack. He clainms to have published the news report
Ext . J which was based on his personal know edge of what
happened at the neeting held at Marshagbai . According to
him the respondent never stated anything about the sources
from which the noneys m ght have been received by Dw vedi
He no doubt says that the respondent’s reference to the
relief nonies received by Dwivedi from different quarters
was occasioned by the fact that Marshaghai area was often
af fected by fl oods and cycl one which was pointed out by the
respondent in his speech. He said that the respondent made
reference to certain alleged non-rendition of accounts by
Dwi vedi in respect of nonies collected by him According to
the witness no allegation of m sappropriation by Dwi vedi was
made by the respondent in his speech, not did he notice any
stir or commption anobngst the audience as deposed to
uni formy by different wi tnesses for the petitioner referred
to earlier. P.W 4 conceded that he was unable to-give the
exact | anguage whi ch the respondent used about the nonies
havi ng been received Sy Dwivedi, but he nmade it clear in his
cross-exam nation that what the respondent had said was that
Dwi vedi had brought nonies for the 1967 cycl one from vari ous
sources in India and also fromindividuals and that there
was a controversy/in the Prajatantra and so he enquired of
the people whether they had received any such nonies from
Dwivedi, if Dwivedi at all received all  those nonies.
Though there are certain aspects of this evidence which the
respondent does not  admit, in‘so far as the particular
allegation which is  being discussed is -concerned, his
evi dence conpletely gives thelie to the other witnesses of
the petitioner.

In the circunstances we agree with the observation of the
Hi gh Court, which had al so the opportunity of noticing the
deneanor of the Wtnesses in respect of sone of whom the
| earned Judge had nmade a note while recording their
depositions, that it is difficult to understand. how each
and every one of these w tnesses could have occasion to re-
menber the exact sources of mnonies which are said to have
been received by Dnivedi. W have no doubt that all these
witnesses who claim to have attended the neeting at
Mar shaghai on February 15, 1971, and of having heard the
speech of the respondent have been got up for the occasion
and cannot be relied upon. Th.-, petitioner has failed to
establish the all egation of corrupt practice ~which
incidentally, as observed earlier, was developed in the
evi dence when the wtnesses tried to supplenent t he
pl eadi ngs when they alleged that the respondent had charged
Dwi vedi with msappropriation of the anounts collected for
the relief funds. |If what is stated in the pleadings '/ al one
was the charge against the respondent, in our view that
woul d not amount to a corrupt practice because if ‘amounts
had been collected for any public purpose, asking the person
collecting those anmounts or those who were responsible for
their collection, to give an account could not anmpbunt to an
i mput ati on agai nst their personal character. Men in public
life wparticularly those who collect nonies for public or
charitabl e purposes ought not to be sensitive when there is
a demand to account for those ampunts. A situation in which
a demand such as that we have referred to nay be nmade, may
be unfortunate, and it
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may hurt the vanity or the age of the person from whom
accounts are asked, but it is far frombeing an inputation
agai nst the personal character or conduct of the person
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concerned. Such a demand would refer to the public conduct
of the person who is liable to render accounts and does not
ambunt to corrupt practice.
It is, however, contended by the | earned Advocate for the
petitioner that the respondent had stated that Dwi vedi had
collected (a) Rs. 1,00,000/- fromthe Marwaris of Bonbay,
(b) Rs. 25,000/- fromthe Prinme Mnister and (c) that these
noni es were for the cyclone of 1967, all of whi ch
allegations are false. |In fact Dwivedi was responsible for
getting Rs. 20,000/- fromthe Prine Mnister for rebuilding
a school which had been destroyed in the cyclone. Even this
noney was not paid to himbut was,routed through the Chief
Mnister and given to school directly. The respondent
denied that he had ever charged Dwivedi with getting noney
for cyclone and his case was that he never referred to any
such-source in his speech, and could not have done so as his
information wth respect to this matter on the date of the
nmeeting was confined to a controversy that had been raised
in another local daily, Prajatantra, wherein the letters
Exts. 3 & 4 dated Septenber 20 and Septenber 27, 1970
respectively were published. Apart fromthese two itens of
publication, there was another earlier publication (Ext. A)
in the Prajatantra dated June 4, 1970, which referred to the
coll ection of nonies. Dw vedi hinself had published a reply
in the Prajatantra of June 13, 1970. But in none of these
exhibits is there any reference whatsoever to the Bonbay
Marwari Soci ety having given any noney to Dwivedi for relief
"wor k. The respondent says that - he had only this
controversy in his mnd and he could not have alleged that
Dwi vedi had received a | akh of rupees from Bonmbay Marwar
Soci ety. The | earned Trial Judge,. after  considering the
evi dence of the petitioner said
“In nmy view, this is againone of the nost
vital aspects of the petitioner’s evidence
whi ch renders the w tnesses on his behal f very
much undependable andis clear pointer to the
fact that for some obscure reason or other
they have come forward with such ‘a story,
whi ch stands nowhere expl ai ned on behal f of
the petitioners
We agree with the above finding. |In our view a finding of
fact arrived at by the Trial Court after due consideration
of the materials and the conduct and denmeanor of the
wi tnesses, should not be lightly interfered with by the
Appel late Court, particularly when the view taken by it is
justified on the evidence.
As we have noticed al ready, the, respondent could not have
made any reference to the Bonbay Marwari Society. The
respondent says that he also never referred to the  Prine
M nister’s Relief Fund which 1is probabilised by t he
concession nade by Dwivedi who said that it is never the
practice for the Prine Mnister’'s Relief Fund to be
distributed directly through private individuals. The
statenment of the respondent that he never referred to -any
amount received by Dwivedi fromthe Bonbay Marwari Society
or fromthe Prine Mnister’s Reli ef
57
Fund, is the nore probable version and it was also so held
by the Hi gh Court. No doubt Dwivedi had issued appeals
particularly to the Bihar Relief Commttee in respect of the
Orissa floods of 1969. The Bihar Relief Conmttee of which
Shri  Jayaprakash Narain was the Chairman donated Rs.
25, 000/ -. This amunt was sent to the Utkal Rel i ef
Committee which under the instructions of Dnivedi and the
Bi har Relief Committee passed on the anpbunt to the Oissa
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Rel i ef and Rehabilitation Commttee sponsored nostly by the
nmenbers of the Praja Socialist Party.
The | earned Advocate for the respondent points out that al
the nmonies that were received by the Utkal Relief Conmittee
were received by it nostly as a result of the appeals made
by Dw vedi . The letters of Dwivedi bear this out. Hi s
| etter dated August 15, 1969 (Ext. Z/5) to Shri Jayaprakash
Nar ai n says:
"I amtrying my best to collect sonme noney for
rebuil ding schools in a worst-affected area in
my constituency which was very badly danmaged
by cyclone in 1967 also...... .
Can you do sonething ? Is Bihar Rel i ef
Conmittee in a position to send ne a decent
donation ~? 1 would like you to do sonething
personally also."
Again in the letter dated October 16, 1969 to Radhanath Rath
of the Ukal Relief Commttee, Cuttack (Ext..9) Dw ved
wr ot e:
"A complete list of  schools which deserve
assistance for the 1loss during floods in
Patkura P.S. In the district of Cuttack has
been made and | want to distribute the noney
as quickly as possible.
I  woul d request you to issues cheque for Rs.
25,000/ received fromBi har Relief Committee in
the | name of "Orissa Relief & Rehabilitation
Conmiittee" or in ny nane so that the work can
be started i medi ately." (enphasis supplied)
Even so the nonies never canme into the hands of Dw vedi and
his evidence as P.W 13 corroborates this statement. The
respondent also has not contested this position. But as
Dwi vedi had taken part in collecting the nonies and ' as an
i mportant rmenber of his party, on whose appeals nonies for
relief amounts were being paid, the menbers of the public
had a right to call on himto havean account rendered if
there was a controversy in respect of its expenditure.
Such a controversy was raised in the Prajatantra dated June
4, 1970, in which the Chief Editor referred to this ‘matter
under the headi ng "M smanagenent in Utkal Relief Commttee"
In that article it was stated that in the audit report for
the year 1968-69 it was shown that’ no account had been kept
though a total sumof Rs.- 36,657-05 was given as an advance
to different persons. It was also stated that Rs. 24,960 /-
was given to Dwivedi, MP., out of Rs. 25,000/- granted by
the Bihar Relief Conmittee. Though it was shown-as an
advance, however there was no nention as to how this anount
was wutilised nor was any account Kkept by (the Relief
Conmittee as was pointed out in the audit report. To  these
al l egations Dwnivedi replied by his letter

58
dated June 13, 1970 (Ext. 5) that he did not know why it was
witten as an advance by the Relief Committee. It was not

an advance and there was no question of submtting detailed
accounts of it to the, Ukal Relief Conmttee. He further
st at ed
"Last year, when | was visiting the flood
affected area of Luna Karandia at Cuttack
District, the school buil dings were damaged by
the floods just after the cyclone and the vil-
| agers were not in a position to rebuild them

There was little hope for sanction of rmuch
governnent aid for this purpose. By seeing
this | made a special appeal to different

relief Commttees and some respectabl e persons
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to help for repairing of these schools. On
the consequence of ny appeal sonme donors sent
noney and the Bihar Relief Committee sent Rs.
25,000/"- for me through the Utkal Relief
Conmittee. They have given ne the bal ance
amount after deducting Rs. 40/- towards the
Bank Commi ssion. That anmpunt along with ot her
amounts which were received were given as
relief for repairing the school, houses
of this area of Patkura and its surrounding
areas. The work has been done through a
Conmittee and wll nowthe relief work is
goi ng on. The detailed description of the
accounts shall be sent to the donors after the
conpl etion of work."
In this letter also Dwivedi clains that it was as a
consequence of hi s appeal that sonme donors sent nmoney to him
and that he would send the detailed accounts to the donors.
, Notwithstanding “this letter one Saroj Mhanti and sone
others ~wote Ext. 3 as published in the Prajatantra daily
dat ed Septenber 20, 1970, in which it was said as follows :
"After the publication of the audit report of
Oissa Relief " Cormittee, no clarification has
yet been published by the Relief Commttee.
Only SriSurendra Dwivedi has admitted that he
has ' taken Rs. 25,000/- which he has arranged
from Bihar Relief Commttee. Besides this
amount \ he has also declared that he has
arranged sone nore noney from other sources

al so. We_  have heard that he has  collected
nore than one lac of rupees for relief
pur poses. According to Dwivedi he has

col lected these anpunts for the repairing of
school bui | di ngs. Sri _~Dwivedi had al so
request ed the Prine Mnister f or hel p
Instead of giving noney to Sri Dwivedi, the
Prime Mnister sent (Rs. 25,000/- to the Chief
Mnister’'s Relief Fund. Sri Dwivedi ‘tried to

spend this anount hinself. But ~ the  Chief
"Mnister’ did not agree with it and spent the
amount through the Departnent. Ther ef or e,

this amount is different. Sri Dwi vedi should
furni sh the accounts of rupees. nore than one
lac which was in his hand. Sri Dwivedi has
told that he shall submit the accounts if the
donors want it. A great leader like him
should know that the donor as well as the
donee shoul d know t he accounts. Besides, the
public also should knowit. As far as we know
alnost no relief has been reached in the
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Patkura area from Sri Dwi vedi . Sri Dwived
has told that he has collected this noney for
this area. Qur doubts would be cleared if Sri
Dwi vedi woul d furnish the full accounts."
It is not necessary to go into the controversy further
because it is clear that sonme along the public were
demandi ng accounts for the anmounts collected by or through
the efforts of Dwivedi and that Dwivedi was trying to
explain sone item which pertained to himbut he said that he
woul d render the accounts to the donors. Those who were
concerned in the controversy, however, did not accept this
position and demanded that Dwivedi should render t he
accounts to the donees who are the public. According to the
respondent it is this controversy to which he was referring
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in his speech and had nerely asked Dwvedi to render
accounts of the nonies collected by him He did not make
any inputation against his personal character, nor did he in
any manner suggest that there was anything sinister in the
conduct of Dwivedi in respect of the nonies collected for
the relief work. W are in agreenent with the H gh Court
that asking Dwivedi to render accounts in respect of the
amounts collected for the cyclone and flood relief purpose$
was an expression of opinion and related to the public
conduct and did not anpbunt to any inmputation against the
per sonal char act er or conduct of Dw vedi. In t he
circunstances we do not think it necessary to go into the
ot her questions.

As the appellant has not nade out any of the allegations of
corrupt practices against the respondent, this appeal will
be disnissed with costs.

P.B.R Appeal dism ssed.
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