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ACT:

Evacuee Interest (Separation) Act, 1951-S. 18-No
provision in the Act for review of the order passed by
Conpetent O ficer-Conpetent O ficer-If could review his own
order.

HEADNOTE:

Practice and Procedure-Conduct of parties to be taken
into account while granting relief in wit petition

The property in dispute was undi vi ded property
(conposite property) of three brothers, one of whom died and
his sons mgrated to Pakistan: One-third share of the
property was decl ared evacuee property and vested in the
Cust odi an under the Adm nistration of Evacuee Property Act,
1950. It was allotted to the appel lant who was a refugee.

The Conpetent Oficer issued. individual notices under
Section 6 of the Evacuee Interest (Separation) Act, 1951 to
the two remai ning brothers of the evacuee -and their
acknow edgnents were placed on record. Since no claimwas
filed by anyone, an order was made by the Conpetent Oficer
on 31-8-1955 vesting the property in the Custodian under
Sec. 11. As the property was again reported to be conposite
property, fresh notices were inadvertently issued to the co-
sharers, but no claim was filed by anyone and an order was
again nade on 23-3-1957 wvesting the property in_the
Cust odi an. Possession of the evacuees one-third share in the
property was delivered to the appellant wunder order of
Assi st ant Cust odi an.

After a lapse of time, the respondents filed an
application for ’'restoration’ alleging that no notice for
separation of the evacuee interest in the property was ever
served on themand that they |learnt of the vesting order
only when the Manager of the evacuee property went to the
village to take possession. The Conpetent O ficer passed an
order setting aside the vesting order dated 31-8-1955 and
transferred the property to the sons of the deceased brother
for Rs. 5,000/-.

The Assistant Custodi an of Evacuee Property made an
application to the Conpetent Oficer for a review of his
order, pointing out a wong inpression. It was stated that
the evacuee interest in the property had already been
allotted to the appellant. The Conpetent O ficer partly
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al l oned the review.
The respondents questioned the power of the Conpetent
officer to review his order, but the objection was rejected.
The respondents filed a wit petition under Art. 226 of
the Constitution. The Hi gh Court quashed the order of review
on the ground that in the absence of any provision in the
Act for review, it was not permissible for the Conpetent
Oficer to review his order.
Al'lowi ng the appeal to this Court,
892
N

HELD: (1) The conduct of the respondents was such as to
disentitle them to a wit and the Hgh Court erred in
ignoring that inportant aspect of the natter even though it
was sufficient for the dismissal of the wit petition.
[ 899B]

(2) Review is a creature of a statute and cannot be
entertained in the absence of a provision therefor. [897G

Har bhajan Singh v. Karan Singh & Os., [1966] 1 SCR
817; Patel ~Chuni-bhai Dajibhai etc. v. Narayanrao Khanderao
Janmbekar & Anr., [1965] 2 SCR 328 referred to.

Bai j nath Ram Goenka v. ~Nand Kumar Singh, 40 |.A 54;
Ananat haraju Shetty v. Appu Hegde, AR 1919 Mud. 244,
appr oved.

(3) The wearlier two orders of the Conpetent O ficer
setting aside the vesting order and transferring the evacuee
interest in the property to the respondents were therefor
wi t hout jurisdiction. [897H 898A]

(4) But when the respondents had thensel ves unlawful |y
i nvoked the review jurisdiction  of the Conpetent officer
which did not exist, to their advantage, and to the
di sadvantage of the appellant, they could not be heard to
say, when the Departnment invoked the self-sanme jurisdiction
on two inportant grounds, that the review orders 'of the
Conpetent Officer were void for want~ of jurisdiction and
must be set aside for that reason. [898H 899B]

(5) The Hi gh Court failed to appreciate that while it
was true that want of jurisdiction to reviewthe order by
the Conpetent O ficer could not be cured by waiver, it would
not necessarily follow that the Court was obliged to grant a
wit at the instance of a party whose conduct was such as to
disentitle it for it. The Hgh Court was exercising its
extraordinary jurisdiction and the conduct of t he
petitioners was a nmatter of considerable inportance. [898E]

(6) The High Court did not take due notice of the fact
that the respondents had all owed the passing of the inpugned
orders, in spite of the individual notices to them It did
not notice the further fact that when that order had become
final because of the failure to file an appeal ~or an
application for revision it was not pernmissible in view of
the specific bar of Sec. 18 for the respondents to nove a
"restoration"” application and to obtain its reversal by the
Conpetent O ficer. [898F-G

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 2329 of
1969.

Appeal by Special Leave fromthe Judgnent and Order
dated 16-12-1966 of the Allahabad H gh Court in S.C. A No.
346/ 66.

G N D kshit, M V. Goswami and O P. Rana for the

Appel | ant .
S. K Mehta and P. N. Puri, for Respondent Nos. 1-5.
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The Judgrment of the Court was delivered by

SHI NGHAL, J.-This appeal by special |eave arises froma
Judgnent of the Allahabad H gh Court dated February 26,
1964. It will be enough to state the adnitted facts for they
are quite sufficient for its disposal
893

Mohamred Sal amat U | ah Khan, Mhamed Sharafat Ul ah
Khan and Mhanmmed Latafat U lah Khan were three brothers
owing one third share each in their joint property.
Mohanmmed Sal amat U | ah Khan di ed, and his sons Karamat Ul | ah
Khan, Dilawar Ul ah Khan, Mizaffar Ul ah Khan and Tahir Khan
mgrated to Pakistan in 1948. The remaining two brothers of
Mohamed Sal anat Ul | ah Khan, nanely, Mhammed Sharafat U | ah
Khan and Mhamed Latafat Ul ah Khan, stayed in India and
had a two-third share “in that property. Mjor Chandra Bhan
Si ngh was a refugee from Pakistan, and a tenporary all otnent
of the one-third evacuee share in the property was nmade in
his favour on April 4, 1955. As the property was listed as
conposite property,  notices were issued in April, 1955,
under section 6 of the Evacuee Interest (Separation) Act,
1951, hereinafter referred to as the Act. They were
"individual" notices and the  Conpetent O ficer has stated
that they were served on Latafat Ul ah Khan and Sharaf at
Ul ah Khan and their acknow edgenents were placed on the
record. No claimwas however filed by anyone, and an order
was nmade by the conpetent Oficer on August 31, 1955, under
section 11 of the Act, vesting the property in the
Custodian. It may be nentioned that NMhanmed Sharafat U ah
Khan had died earlier, |eaving behind his four sons Shaukat
U | ah Khan, Habib Ulah Khan, Nasar U | ah Khan. and Anan
U | ah Khan.

It so happened that the property was again reported to
be conposite property. The earlier order  dated August 31
1955, was lost sight of, and fresh notices were issued to
the co-sharers under section 6 of the Act. They were served
personal ly on Mhamed Latafat U lah Khan, and on Mbohamed
Sharafat U lah Khan through his son Shaukat U | ah Khan, on
February 25, 1956. But again no claim was filed / under
section 7 of the Act by anyone, clainming any interest in the
conposite property. An order was therefore -again made on
March 23, 1957, under section 11 of the Act, vesting the
property in the Custodian

The Assistant Custodian (L) sent a senior Inspector to
take possession of the vested property. Shaukat Ul ah Khan
the eldest son of Mhammed Sharafat U | ah Khan, took notice
of that devel opment and wundertook to file his claimwthin
15 days. No cl ai mwas however filed even then. Possession of
Mohamed Sal amat Ulah Khan's one-third share in._ the
property was delivered to Major Chandra Bhan Singh on March
7, 1958, under orders of the Assistant Custodian. Thereafter
an order was nmade on June 6, 1958 giving hi m quasi -per nanent
allotnment along with his brother Raghubir Singh
894

In the neantinme, an application was made by Mhamred
Latafat Ulah Khan and the four sons of Mhamed Sharaf at
Ulah Khan on March 12, 1958, for "restoration". It was
stated in the acconpanying affidavit of Arshad Ul ah Khan
son of Mhamed Latafat Ul ah Khan, that Mhamred Shar af at
U | ah Khan had died in 1950, and no notice for separation of
the evacuee interest in the property was ever served on
them It was further stated that they learnt of the vesting
order only on March 6, 1958, when the Manager of the evacuee
property went to the village to take possession. An order
was quickly made on March 15, 1958, setting aside the
vesting order which, it wll be recalled, had been nade as
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far back as August 31, 1955. The case was then taken up on
May 12, 1958, when it was stated by Arshad Ul ah Khan on
oath that the only grove in the property was in plot No.
1791. The Competent O ficer relied on that statenment, and
gat hered the inpression that the Assistant Custodian (L) had
no objection to the transfer of the evacuee interest in the
property to Mohamred Latafat Ul ah Khan and the four sons of
Mohammed Sharafat U lah Khan for Rs. 5000/-. An order was
nmade to that effect the sane day. One of the itens of the
property was however left out of evaluation even at that
time for subsequent decision.

The Assistant Custodian of Evacuee Property however
nmade an application to the Conmpetent O ficer soon after, on
June 11, 1958, for a review of his order dated May 12, 1958,
on the ground, inter _alia, that certain grove plots were
treated as agricultural plots. That was foll owed by another
application for reviewdated July 10, 1958, on the ground
that the Conpetent officer nmade his order dated May 12, 1958
under the incorrect inpression that the Assistant Custodian
(L) had no objection to the transfer of the evacuee share in
the land to Mohamed Latafat U lah Khan and the four sons of
Mohanmed Sharafat Ul ah Khan~ for Rs. 5000/-. It was also
poi nted out that the  evacuee interest in the property had
al ready been allotted to Major Chandra Bhan Singh, who was a
di spl aced person from Pakistan. It was therefore prayed that
the order dated May /12, 1958, nmay be reviewed and the
property partitioned so as to separate the evacuee' s one-
third interest. The Competent O ficer partly disposed of the
revi ew application ‘dated July 10, 1958, the same day. He
corrected the m staken inpression that =~ the  Assistant
Custodi an had no objection to the transfer of the evacuee
share in the property for Rs. 5000/- and nodified the
earlier order dated May 12, 1958, by del eting that statenent
fromit.

Mohamed Shaukat Ul | ah Khan however raised an objection
against the maintainability of the review applications. The
Conpetent O ficer took the view that as the Appellate
Oficer had held in
895
appeal No. 953 of 1957, that he (Conpetent O ficer) could
review his own order, there was no force in the objection to
the contrary. He examined the petition in ternms of the
requirenents of Oder 47 rule 1 of the Code of  Cvi
Procedure and held that a new and i nportant natter regarding
the allotment of the land to the refugees (Mjor Chandra
Bhan Si ngh and his brother Raghubir Singh) had been
di scovered which justified reconsideration of the earlier
deci sion dated My 12, 1958. He therefore reviewed  that
order and set it aside by his order dated Septenber 8, 1958.
He gave his reasons for taking the view that the proper
course was to partition the property, and allotted the plots
mentioned in that order to the Custodian in Ilieuof the
evacuee share of Karamat Ul ah Khan, Dilawar Ul ah ‘Khan
Muzaffar U lah Khan and Tahir Khan sons of Mhamed Sal amat
Ul ah Khan. The other plots were |eft to the Share of the
non- evacuee co-sharers, nanely, Mhamed Latafat U | ah Khan
Shaukat U lah Khan, Aman Ul ah Khan, Habib Ul ah Khan and
Nasar Ul ah Khan their two-third share by way of non-evacuee
interest. Plot No. 1791/1 was left out for separate decision
after receipt of the report regarding its valuation
Mohamred Latafat Ul ah Khan and the four sons of Mhanmed
Sharafat U lah Khan felt aggrieved agai nst that order of the
Conpetent O ficer and noved the High Court by a petition
under article 226 of the Constitution

The High Court took the viewin its inmpugned judgnent
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dated February 26, 1964, that in the absence of any
provision in the Act for review, it was not permssible for
the Competent O ficer to review his order dated My 12,
1958. It therefore allowed the wit petition, quashed the
order of review dated Septenber 8, 1958, and directed the
"opposite parties” not to give effect to it and not to
di sturb the possession of the wit petitioners on the plots
in dispute. This, as has been stated, has given rise to the
present appeal

In order to appreciate the controversy, it wll be
desirable to exam ne the facts and circunstances of the case
with due regard to the provisions of the Act.

It has not been disputed before us, and is in fact
beyond chal |l enge, that' the property in question was
"conposite property" wthin the neaning of section 2(d) of
the Act because the one-third undivided share of Mhamed
Sal amat U lah Khan's sons Karamat U | ah Khan, Dilawar U ah
Khan, Mizaffar U lah Khan and Tahir Khan, who had m grated
to Pakistan in 1940, had been declared to be evacuee
property ' _and had vested in the Custodian under the
Admi ni stration of Evacuee Property ~Act, 1950, while the
remai ni ng share belonged to the other two brothers of
Mohamed Sal amat Ul | ah Khan who were
896
non- evacuees. The /evacuee interest in the property was
therefore confined to that one-third share in the entire
property being the right, title and interest of the evacuees
therein within the nmeaning of clause (e) of section 2. It is
equally clear that it was pernmissible for the non-evacuee
sharehol ders having the remaining two-third share in the
property to make a claimin respect of it wthin the neaning
of clause (b) of section 2 of the Act in their capacity as
co-sharers of the evacuees in the property.

Section 5 of the Act gives jurisdiction to the
Conpetent Officer to decide any claim relating to a
conposite property, and section 6 requires that for the
pur pose of determ ning or separating the evacuee interest in
a conposite property, the Conpetent Oficer nmay issue a
general, and also an individual notice on every person who
in his opinion may have a claimin that property to submt
clains in the prescribed form and manner. It wll _be
remenbered that as the property was |listed as "conposite
property", notices were issued under section 6 of the Act
and the individual notices were served on Latafat Ul ah Khan
and Sharafat U lah Khan and their acknow edgnents were
pl aced on the record. No claim was however filed under
section 7 of the Act claimng any interest in the conposite
property. Section 8 of the Act provides that on receipt of a
claimunder section 7, the Conpetent O ficer shall hold an
inquiry into the claimand give his decision thereon, while
sections 9 and 10 deal with reliefs in respect of “nortgaged
property of evacuees and separation of the interest of
evacuees from those of the claimants in a conposite
property. Section 11 provides for the vesting of evacuee
interest in the custodi an where a notice under section 6. is
issued in respect of any property but no claimis filed. As
no statenent of claimwas received by the Conpetent Oficer,
the evacuee interest in the "conposite property" vested in
the Custodian and the Conpetent Oficer accordingly took a
decision to that effect on August 31, 1955. It was a |awfu
order under section 8 read with section 11 of the Act.

Section 14 provides that any person aggrieved by an
order of the Conpetent Oficer nade wunder Section 8 may
prefer an appeal to the Appellate Oficer within 60 days of
that order, and it would then be for the Appellate Oficer
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to confirm vary or reverse the order appealed fromand to
pass such orders as he deens fit. Section 15 of the Act
further provides that the Appellate Oficer nay at any tine
call for the record of any proceeding in which the Conpetent
Oficer has passed an order for the purpose of satisfying
hinself as to the legality or propriety thereof and to pass
such order in relation thereto as he thinks fit. This
appel l ate and revi si onal jurisdiction was therefore
available to the wit petitioners if they felt dissatisfied
with the order
897
of the Conmpetent Oficer dated August 31, 1955, but it is
admtted before us that they did not avail of it. Section 18
of the Act therefore cane into operation which provides as
follows : -

"18. Save as otherw se expressly provided in this

Act, every order made by any appellate officer or

conpetent officer shall be final and shall not be

called in question in any Court by way of an appeal or
revision or in any original suit, application or
execution proceedi ngs.™

So when the aggrieved persons did not invoke the
appel l ate or revi sional ~jurisdiction of the Appellate
Oficer, the order of the Conpetent O ficer dated August 31
1955, becane final by virtue of section 18 and could not be
called in question thereafter.

It will be recalled that, as has been nentioned, the
property was again reported to be of a conposite nature, and
fresh notices were inadvertently -issued to the non-evacuee
sharehol ders. They were personally served on Mhanmred
Latafat Ulah Khan, and on ~Mhamed Shanfat — U|lah Khan
through his son Shaukat Ul ah Khan, on February 25, 1956,
but no claimwas filed by anyone in spite of that second
opportunity, and a vesting order was once agai n made under
section 11 of the Act on March 23, ~1957. No appeal or
revision application was filed against that order also,
under sections 14 and 15 of the Act. In fact it was after a
| apse of sonme 2 1/2 years fromthe order dated August 31
1955, and 1 year from March 23, 1957 that Mhamed Lat af at
U lah Khan and the four sons of Mhanmed Sharafat Ul ah Khan
made an application for "restoration" of their clains on
March 12, 1958. By then the order dated August 31, 1955 had
beconme final and binding under section 18 and it was not
perm ssible for any one to reopen it nerely on the basis of
a "restoration" application and to review the earlier order
dat ed August 31, 1955 in disregard of the statutory bar of

that section. It is well settled that reviewis a creature
of statute and cannot be entertained in the absence of a
provision therefor. It will be enough to nake a reference in

this connection to the decision of this Court in Harbhajan
Singh v. Karam Singh and others(1l) which approved the
earlier Privy Council decision in Baijnath Ram Goenka v.
Nand Kumar Singh(2) the decision in Anantharaju Shetty v.
Appu Hegde(3) and reiterated the decision in Patel Chunibhai
Daj i bhai etc. v. Naravanrao Khander ao Janbekar and
another(4). The orders of the Conpetent O ficer dated March
15, 1958 and May 12, 1958 in favour of the wit petitioners
setting aside

898

the vesting order dated August 31, 1955, and transferring
the evacuee interest in the property to Mohamed Latafat
Ul ah Khan and the four sons of Mhanmed Sharafat U Il ah Khan
for Rs. 5000/- were therefore without jurisdiction. As has
been stated, the Assistant Custodian felt aggrieved agai nst
the orders of the Competent Oficer dated March 15, 1958,
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and May 12, 1958, and nmde application soon after, on June
11, 1958, and July 10, 1958, for review, and the Conpetent
Oficer allowed themby his orders dated July 10, 1958 and
Septenber 8, 1958. The order dated July 10, 1958 was not of
much consequence. The fact therefore remains that the two
sets of orders of the Conpetent O ficer, nanely, the first
set of the two orders dated March 15, 1958 and May 12, 1958,
and the second set consisting of the orders dated July 10,
1958 and Septenber 8, 1958 suffered fromthe same vice of
lack of jurisdiction and were equally void.

This fact was specifically brought to the notice of the
H gh Court, but it ruled it out by nmerely saying that the
"fact that the petitioners had wongly filed a review
application which was all owed by the Conpetent O ficer would
not confer jurisdiction on ‘the Conpetent Oficer to review
his orders if the statute had not nmade any provision for
it." That was begging the question, and could not possibly
nmeet the objection of the present appellants. If we may say
so with respect, what the Hgh Court failed to appreciate
was that ~while it was true  that want of jurisdiction to
review the order of August 31,1955, could not be cured by
wai ver, it would not necessarily follow that the Court was
obliged to grant certiorariat the instance of a party whose
conduct was such as to disentitle it for it. The Hi gh Court
was exercising its “extraordinary jurisdiction and the
conduct of the petitioners was a natter of considerable
i mportance. The High Court did not take due notice of the
fact that the wit 'petitioners (or ~their predecessors-in-
interest) had allowed the passing of the order dated August
31, 1955 in spite of the individual notices which were
i ssued under section 7, _and did not deserve any relief. It
did not notice the further fact that when the order dated
August 31, 1955 had become final because of the failure to
file an appeal or an application for revision, it was not
perm ssi ble under the law, ‘in view of the specific bar of
section 18, for the wit petitioners to nove a "restoration”
application on March 12, 1958 for its review and to obtain
its reversal by the Conpetent O ficer’s orders dated March
15, 1958 and May 12, 1958, and to obtain a wholly beneficia
order for the transfer of the one-third evacuee interest to
them on paynment of Rs. 5000/-. They, nevertheless, did so.
So when the wit petitioners had thenselves unlawfully
i nvoked the review jurisdiction of the Conpetent Oficer
which did not exist, to their advantage, and to the
di sadvant age of the present appellant, by
899
their application dated March 12, 1958, they could not be
heard to say, when the Departnent invoked the self-same
jurisdiction on two inmportant grounds (to which reference
has been nade earlier) that the review orders of the
Conpetent O ficer dated July 10, 1958 and Septenber 8, 1958
were void for want of jurisdiction and nust be set aside for
that reason. The conduct of the wit petitioners was
therefore such as to disentitle themto certiorari, and the
High Court erred in ignoring that inportant aspect of the
matter even though it was sufficient for the dismssal of
the wit petition

The appeal is allowed, the inpugned judgnent of the
H gh Court dated February 26, 1964, is set aside and the

wit petition is dismssed. There will however be no order
as to costs in the facts and circunstances of the case.
N. V. K. Appeal al | owed.

900
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