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ACT:

Code of Civil Procedure, 1908: 0.32. Rule 7--Conpromn se
decree--M nor represented by guardi an-- Application for |eave
Court to see that conprom se was not one sided

HEADNOTE:

The husband of respondent No. | sought eviction of the
appel | ants-tenants. The suit was decreed in his favour al ong
with noney decree for arrears of rent and damages. During
the pendency of the appeal the plaintiff died and his lega
representatives were substituted as respondents. Sonme of his
children who were mnor were placed under the guardi anship
of respondent No. 1. Consequent to.a petition by the parties
a conprom se decree was passed setting aside the ‘entire
decree. The respondents thereafter challenged the conprom se
decree. The trial court dismssed the suit. On appeal the
first appellate court reversed the decision. The H gh Court
di sm ssed the appeal, preferred by the appellants.

In this appeal by special leave it was contended for the
appel lants that as a consideration for the conpronise they
were giving up their right to claimcosts which mght have
been decreed by the appellate court in case of their success
on nerits. The respondents’ case was that the guardian of
the mnors was guilty of gross negligence in entering /into
the conmpronise by failing to take into consideration the
interest of the mnors.

Di sm ssing the appeal

HELD: The deci sion of the courts bel ow does not call for
any interference. The conmprom se decree is fit to be set
asi de on the ground of gross negligence. [199F;, 199C

The conprom se was one sided whereby the minors were
giving up their right under the trial court’s decree both in
respect of eviction as well as arrears of rent and danages.
In view of the provisions of Order XXXII, Rule 7 of the Code
of CGvil Procedure it was essential for the Court to have

PG NO 196
PG NO 197
granted permssion to the guardian to enter into the
conpr om se only after considering all the rel evant

ci rcunmst ances. [198F; 198C- D
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The earlier civil appeal is restored to its file before
the Additional District Judge for disposal in accordance
with law. [I199G

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 350 of
1977.

From the Judgnent and Order dated 19.10.1976 of the
Madhya Pradesh Hi gh Court in Second Appeal No. 385 of 1974.

S.N. Kacker and Shri Narain for the Appellants.

Harish N. Salve, Ms. P.S. Shroff, S.S. Shroff and S A
Shrof f for the Respondents.

The Judgnent of the Court was delivered by

SHARMA, J. This appeal by special |eave arises out of a
suit filed by the respondent for setting aside the decree in
an earlier suit being Suit No. 61-A of 1955 instituted by
Dammu Lal, husband of the respondent No. 1 and father of
respondent No. 2 to 12, for eviction of the appellants from
a building in Raipur which is in their occupation as
tenants. Dammu Lal al so prayed for a decree for arrears of
rent and damages. The prayer for eviction was allowed along
with a noney decree for Rs.260 as arrears of rent and Rs. 137
as damages the tenants filed an appeal which was nunbered as
Cvil Appeal No 7-A of 1965. During the pendency of the
appeal Danmmu Lal died and his |legal  representatives were
substituted as respondents. Sone of his children were mnor
who were pl aced under ‘'t he guardi anshi p- of their nother Sm
Sugandhi bai, respondent No. |. An application purporting to
be a conpromise petition on behalf of all the parties was
filed before the court which was recorded and the suit was
disposed of in its ternms by the appellate court on
23.4.1966. According to the conpromnise the entire decree was
set aside and the suit was dismssed, wth the parties
bearing their own costs. The respondents have chal |l enged the
conprom se decree by the present suit.

2. The trial court dismssedthe suit. On appeal the
first appellate court reversed the decision, set aside the
conprom se decree and directed the Cvil Appel No. ~7-A of
1965 to be disposed of afreshl in accordance with |aw. By

PG NO 198
the inpugned judgnment the High Court dismssed the “second
appeal preferred by the appellants.

3. M. Kacker, the | earned counsel appearingin support
of the appeal, placed the facts relevant to the severa
guestions raised by the parties and decided by the courts
bel ow and contended that the decision of the High Court is
illegal on several grounds. W do not consider it necessary
to go into all the questions di sposed of by the courts bel ow
as the respondents are, in our view, entitled to succeed in
the suit on one of the several points urged on their | behalf
whi ch is di scussed bel ow

4. As has been stated earlier, sone of the party-
respondents in Cvil Appeal No. 7-A of 1965 including Kanma
Kummar, one of the sons of Dammu Lal, were minor and were
represented by M. Mkasdar, Advocate. In view of the
provisions of Oder XXXIl, Rule 7 of the Code of
Cvil Procedure, it was essential for the court to have
granted permssion to the guardian to enter into the
conpr om se only after considering all t he rel evant
circunstances. Fromthe records of the case it appears that
the court before recording the conproni se sanctioned |eave
in the foll owi ng words:

"As the appellant is prepared to forego the entire cost
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of the proceedings, it is in the interest of the mnors and
benefit of the mnors that this appeal be conprom sed. The
m nor-respondents are represented by senior counsel and his

opinion is that it will be in the interest of the minor to
conprom se the appeal. In view of this, | have no reason to
di sagree with him | amsatisfied that the conpromse is in
the interest of the mnors, hence, | allowthe application

and grant the necessary perm ssion under Order 32 Rule 7
C.P.C. to the learned counsel of the mnor respondents to
conpromi se the appeal ."

On the face of it, the conprom se was one sided whereby

the mnors were giving up their right under the tria

court’s decree both in respect to eviction as well as
arrears of rent and damages. It is said that as a
consi deration for the conmproni se the appellants were giving
up their right to claimcosts which nmight have been

decreed by the appellate court in case of their success c.n
merits. According to the respondents’ case which has been

accepted by the two courts bel ow the guardian of the minors
was guilty of gross negligence in.entering into the com
prom se by failing to take into account the interest of the
m nors. On behalf of the appellants it has been contended
PG NO 199
that during the pendency of Civil Appeal No. 7-A of 1965 the
M P. Accommodati on/Control Act was passed and the decree of
the trial court was likely to be set aside. In that view, it
is wurged, the mnor’s guardian through M. -Makasdar acted
rightly in settling the dispute and thus saving a decree for
costs which coul d have been passed agai nst them

5. According to the further case of the respondents the
rel evant circunstances and the terns of the conproni se were
never explained to the respondent No. 1 and” M. Mdkasdar
asked for the court’s permssion to enter into t he
conprom se on behalf of the minor w thout any instruction
from their guardian in this regard. It is also urged that
the I|anguage of the order whereby the court granted its
perm ssion indicates that the court did not apply its mnd
i ndependently. However, we do not consider it necessary to
decide these points as also several others raised by the
parties as in our view the conpromi se decree nust ~be set
asi de on the ground of gross negligence.

6. It has not been suggested on behal f of the appel l'ants
in the present case that there was any ground available to
them to successfully challenge the noney decree passed  in
the wearlier suit. M. Kacker also has not suggested any
possi ble ground against that part of the decree. He,
however, said that the decree was not for a substantia
amount as it was for |ess than Rs. 400, and should therefore
be ignored for the purposes of this case. The question as to
whet her the ambunt was substantial or not has to be judged
in the light of the circunstances in the case. “Here the
building in question was a snall one fetching a smal | anmount
of rent and a sumof Rs.400 could not be ignored as
i nconsequenti al or unsubstantial. It has also to be
remenbered that even the cost in such a suit which was the
sol e consideration for the conprom se could not be a |arge
sum Besides, neither the minors advocate nor the court
appears to have really considered the inpact of the rent Act
on the fate of the appeal which cane in force during the
pendency of the litigation. W, therefore, hold that the
conprom se decree is fit to be set aside, and the decision
of the <court below does not call for any interference.
Accordingly Gvil Appeal No. 7-A of 1965 is restored to its
file before the Il Additional District Judge, Raipur and
will now be disposed of in accordance with |aw. The appea
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is dismssed with costs payable to respondents No. | to 12.

P. S.

S .

Appeal

di sm ssed .




