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S.B. Sinha & Markandey Katju

JUDGVENT:
JUDGVENT

ORDER

Thi s appeal by the appellant herein arises out of a judgnent dated

8.11. 2005 passed by a Division Bench of the Hi gh Court of Midhya Pradesh
wher eby and whereunder the crimnal appeal preferred by the State
guestioning an order of acquittal passed by the Trial Judge against three
accused persons, nanely, Gulab Singh, Ashok Kunar and Kal yan Si ngh, was
allowed in part and the appellant herein was convicted for the alleged
comm ssion of offence under Section 302/34 of the Indian Penal Code. The
H gh Court by reason of the said judgment, however, disnissed the appea
preferred by Budh Singh who had been convicted by the | earned Trial judge
under Section 302 of the |IPC.

The incident occurred at about 4.30 p.m on 31.7.1989. The first infornant
Gyan Singh, who is the brother of the deceased, had gone to take bath at
the well of one Dangal Singh Yadav. Allegedly Gyan Singh, who was al so
coming to the well for taking bath, found that his brother had been taking
bath using soap on his body when Budh Singh armed with bore double barre
rifle, Kalyan Singh armed with 12 bore double barrel rifle, Ashok Yadav
arned with Topidar rifle of Kalyan and Gulab and Dashrath armed with rifles
reached the spot and surrounded the well. The appellant herein is said to
have gi ven an exhortation pursuant whereto Budh fired at Durga Si ngh Rawat
(the deceased) from behind resulting in his death. The | earned Trial Judge
di shelieved that part of the prosecution story whereby Kal yan-Si ngh, Ashok
Kumar and Gul ab Singh were roped in, inter alia on the ground that Gyan
Singh (PW1) stated in his deposition that Kalyan Singh said: "hit sale
mai n" "he shoul d not escape", but the statenent of Miunna Lal (PW2) is that
Kal yan Singh said to Budh Singh: "Hit sale main", and thus there was
contradiction between the statements of PW1 and PW 2.

The | earned Trial Judge opined that having regard to the ennity between the
prosecution witnesses and the accused persons, benefit of doubt should be
given to Kalyan Singh that he had given the exhortation. The |earned Tria
Judge thereafter discussed the evidence and the deposition of the
prosecution w tnesses and cane to the conclusion that the sane was not
reliable vis-\005-vis the inplication of the said Kal yan Si ngh.

It was specifically noticed by the Trial Judge:

"It is the argunent of |earned counsel of the accused that in
support of this evidence, prosecution exam ned Ram Prasad P. W 3,
Jagdi sh Singh P. W4, Sughar Singh P.W5 and Santosh Singh P. W6 but
it is not the statenment of none of these witnesses that either by
Gyan Singh or Munnalal told them that at the tinme of occurrence
kal yan Singh said to Budh Singh that 'hit sale nain, he should not
escape’ . Hence, Ranprasad P.W 3, Jadgdish P. W4, Suughar Singh
P.W5 and Santosh Singh P.W6 do not support this statenent of Gyan
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Si ngh and Munnal al that Kal yan Singh said to Budh Singh that 'hit
sal e main, he should not escape’. By which is appears that Kal yan
Si ngh was not present at the time of occurrence there."

The Hi gh Court, however, reversed the said findings on the premise that the
findings of the |earned Trial judge are perverse and contrary to records.
The High Court did not interfere with the judgnent of acquittal passed in
favour of Gyan Singh and Ashok Kumar. The only ground whi ch weighed with
the Hi gh Court was the deposition of the witnesses to the effect that

Kal yan Si ngh asked Budh Singh :"Ht Sale Ko, eneny should not escape"

The High Court unfortunately did not notice that the | earned Trial Judge
anal ysed the evidence of the said witnesses in great details and found

i nconsi stencies therein. The | earned Trial Judge stated , it wll bear
repetition to state, that he did not accept the prosecution case so far as
Kal yan Singh is concerned as also on the ground that the depositions of the
prosecution witnesses who were inimcally disposed towards Kal yan Singh

The Hi gh Court while dealing with the matter, in our considered opinion
failed to apply the proper tests in deciding a case where a judgnment of
acqui ttal has been recorded. The views of the |earned Trial Judge cannot be
said to be wholly unsustainable. It is now well known that if two views are
possi bl e, the Appellate Court shall not ordinarily interfere with the
judgnent of acquittal. W do not, however, mean to |lay down the | aw that
the Hi gh Court, in/'a case here a judgnent of acquittal is in question

woul d not go into the evidences brought on records by the prosecution of by
the State but we would like to point out that even if the Hi gh Court
reversed the judgment of acquittal recorded by the Trial Court, it is

i ncunbent on the High Court to arrive at the conclusion that no two views
are possible.

We, therefore, having regard to the fact situation of the instant case, are
of the opinion that as two views are possible, the H gh Court shoul d not
have interfered with the judgnent of acquittal passed by the |earned

Sessi ons Judge. W, therefore, set aside the inpugned judgnent and all ow
this appeal. The appellant is in jail, he is directed to be rel eased
forthwith if not required in connection with any other case.




