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ACT:
Sent ence, suspension of -Order by Governor during pendency of
appeal in the Suprene Court-If constitutionally " valid-

CGovernor’s power of clenency-Court’s Power of granting bai
or suspendi ng sentence-Har noni-ous exerci se of two Powers-The
Constitution of India, Arts. 161, 142-Supreme Court Rules,
Oder XX, r. 5.

HEADNOTE

The petitioner was Second in Command of 1. N S. Msore
whi ch cane to Bonbay in the begi nning of March, 1959. Soon
thereafter he was arrested on a charge of nmurder under - s.
302 of the 'Indian Penal Code and was placed, and continued
to remain, in naval custody all along during his trial. In
due course he was placed on trial by a jury before the
Sessi ons Judge, Greater Bombay, in which the jury returned a
verdict of not guilty by a majority; but the Sessions  judge
di sagreeing with the verdict of the jury nade a reference to
the Hi gh Court which convicted the petitioner under s. 302
of the Indian Penal Code and sentenced himto inprisonnent
for life. On the sane day when the H gh Court pronounced
its judgnment the Governor of Bombay passed an order under
Art. 161 of the Constitution of India suspending the
sentence passed by the H gh Court of Bonbay on t he
petitioner until the appeal intended to be filed by him in
the Supreme Court against his conviction and sentence was
di sposed of and subject neanwhile to the condition that he
shal |l be detained in the Naval Jail custody. A warrant for
the arrest of the petitioner which was issued in pursuance
of the judgment of the Hi gh Court was returned unserved with
the report that it could not be served in view of the order
of the Governor suspending the sentence passed upon the
petitioner.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 43

In course of the hearing of an application for leave to
appeal to the Suprene Court filed by the petitioner in the
Hi gh Court the matter of the unexecuted warrant was placed
before it and a Special Bench of the H gh Court after
examining the validity of the action taken by the Governor
cane to the conclusion that the order passed by the Governor
was not invalid, that the order for detention of the
petitioner in naval custody was not unconstitutional and
that the sentence passed on the petitioner having been
suspended the provisions of 0. XXI, r. 5 of the Suprene
Court Rules did not apply and it was not necessary for the
petitioner to surrender to his sentence.

Thereafter the petitioner filed an application for specia
leave in the Suprene Court and also another application
praying for exenption fromconpliance with the aforesaid
rul e and
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for the hearing of his application for special |eave w thout
surrendering to his sentence. Hi s plea at first was that as
he was not a free nan it was not possible for himto conply
with the requirenents of 0. XX, r. 5, of the Supreme Court
Rul es; but he subsequently anended it to the effect that the
aforesaid Rule did not apply to his case in view of the

CGovernor’s order. On a reference of "this matter by a
Di vision Bench of 'this Court to the Constitution-Bench for
heari ng,

Hel d, that the Governor had no power to -grant the suspension
of sentence for the period during which the matter was sub-
judice in this Court. The Governor’'s order suspending the
sentence could only operate until the matter becanme sub-
judice in this Court on the filing of the petition for
speci al | eave to appeal whereupon this Court being.in seisin
of the matter woul d consider whether 0. XXI;, r. 5 should be
applied or the petitioner should be “exenpted from the

operation thereof as prayed for.~ It would then be for this
Court to pass such orders as it thought fit as to  whether
bail should be granted to the (petitioner or he should

surrender to his sentence or to pass such other order as the
court deened fit in the circunstances of the case.

On the principle of harnonious construction and- to avoid a
possi bl e conflict between the powers given under Art. 161 to
the Governor and under Art. 142 to the Suprene Court, both
of which are absolute and unfettered in their respective
fields of operation, it nmust be held that. Art. 161, does
not deal with the suspension of sentence during the tinme
that Art. 142 is in operation and the matter is sub-judice
in the Supreme Court.

Per KAPUR J. (dissenting)-The | anguage of Art. 161 is of the
wi dest anplitude. It is plenary and an act of . grace and
clemency and may be termed as beni gn prerogative of” nercy;
The power of pardon is absolute and exercisable at “any tine.
Rul es framed under Art. 145 are subordinate |egislation and
cannot override the provisions of Art. 161 of t he
Constitution itself. Wiile the Governor’s power to grant
pardon is a power specially conferred upon himas was vested
inthe British Governor in British days, the power given to
the Court under Art. 142(1) is a general power exercisable
for doing conplete justice in any cause or matter, and if
they deal with the same matter then Art. 161 nust prevai
over Art. 142(1). The two powers may have the sanme effect
but they operate in distinct fields on different principles
taking wholly irreconcilable factors into consideration

The action taken by the executive being the exercise of
overriding power is not subject to judicial review

It could not have been the intention of the framers of the
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Constitution that the anplitude of executive power should be
restricted as to becone suspended for the period of pendency
of an appeal in the Suprene Court.
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JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTI ON:  Cri mi nal M sc. Pet n. No.
320/ 60.

Appl i cation f or exenption from conpliance with t he
requirenents of Rule 5 of Order XXI, Supreme Court Rules,
1950 (as anended).

1960. July 18, 19, 20 21, 22.

S. N. Andley, J. B. Dadachanji, Raneshwar Nath and P. L.
Vohra, for the petitioner

H M Seervai, Advocate-Ceneral for the State of BombayAt ul
Setal ved and R _H Dhebar, for the respondent.

[SinhaC. 'J.-Do vyou dispute the power of the Court to
nmake this rule ?]

H M Seervai:-<-No, My Lord. The Court inposes a penalty
in'its judicial capacity; the Executive remits the penalty
in its executive capacity.” There is no clash between the
two powers. The powers of the Executive do not collide with
the powers 'of the judiciary. The prerogative of the King
or the President can never be in ~conflict wth t he
judiciary, executive or legislature.  Prerogatives cone to
aid the process of justice. Power of pardonis plenary in
nature and unfettered. It could be exercised at any tinme
after the commssion of the offence, before indictnent,
during the trial and after the trial

[Sinha C. J.-lIs not that power of pardon exercised before
the trial 7]

Pardon is given after the offence is proved. In the United
States the question is never asked whether the President has
i nvaded t he power of the judiciary.

[Sinha C. J.-So far as India is concerned take a ,case |like
this: A man is convicted for nurder and. sentenced to
i mprisonnent for life. But subsequently it is found that
the deceased died a natural death or the deceased appeared
alive afterwards. What will happen ?]

A pardon will be granted(s.-401). The President is entitled
to pardon a person convicted for an of fence punishable w th

death, United States v. WIlson, 8 L. Ed. 640 at 644,  Ex
parte Wells, 15 L. Ed. 421, 423.
500

A free and wunconditional pardon has the ef f ect of
obliterating the crime. Section 426(1) enpowers the Court
to suspend the sentence or grant bail. The . Executi ve,
Judiciary and Legislature, paralysing each other / never
happens. United States v. Klein, 20 L. Ed. 519, ‘Ex Parte
G ossman, 69 L. Ed. 527.

[ SUBBA RAO J.-Your argument assumes that if the Governor’s
order was valid then the Suprenme Court Rule would not  come
in. It may not be necessarily so because in the present
case there was a conviction and sentence and the accused has
no right of appeal. The accused invited the order of the
CGover nor . Entertai nment of the appeal by special leave is
in the discretion of the Suprene Court. Unless there are
adequate reasons for the CGovernor to nake this order, why
should we wuse our discretionto give exenption to the
accused fromthe rules of the Court ?]

The sentence havi ng been suspended there is no sentence and
therefore this Court need not insist on his surrender

[ SUBBA RAO J.-The provisions, of Art. 161 did not say that
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the power under it could be exercised notw thstanding other
provisions of the Constitution. Ws it, therefore, not
necessary to hornmoni se this power with other constitutiona
provi sions such as Art. 142 7]

[KAPUR J.-In India have the Courts power to suspend a
sent ence?]

Yes, inalimted way as provided in s. 426.

[KAPUR J.-1f the sentence is suspended, there is no
sent ence. ]

No, there is no sentence to surrender to. The execution of
sentence is an executive power. The function of the Court
ends with the passing of the sentence. To carry the
sentence into execution is an executive order. Uni ted
States v. Benz, 75 L. Ed. 354, 358.

In India we start with s. 401 of the Code of Crimina
Procedure, 1898, and s. 295 Governnent of India Act, 1935.
Pardon is a part of the Constitutional scheme, Bal mukand v.
Ki ng, Enperor, L: R 42 1. A 133.
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Exercise ' of prerogatives isin the jurisdiction of the
Executive _and not the judiciary, Lala JairamDas v. King
Emperor, L. R 72 1. A 120. The powers are in aid of
justice.

[ SUBBA RAO J.-Your argunent is that one acts in the judicia
field, while the other acts in the executive field and hence
there is no conflict.” But whatever the nature of the power,
the CGovernor in exercising that poweris encroaching on the
field occupied by the Suprenme Court. ~Under the Constitution
the Supreme Court  can entertain appeals and pass the
necessary orders and perhaps, under the rules suspend or
stay execution of a sentence. On the other ‘hand the
CGovernor under Art. 161 has powers to suspend the sentence.
I am suggesting that where there is a conflict of
jurisdiction between the Judiciary and the Executive is it
not reasonable to bring harnmony between these two? Wat is
wong in confining the power of the Governor to cases where
there is no appeal pending before the Suprenme Court ? Can
the executive interfere with the judiciary in the mdst of a

case?]

Yes, in its adnmnistrative capacity it can ask t he.
Advocat e- General to enter a nolle prosequi and term nate the
trial. This a statutory power. Babu —Lal Chokhani~ v.

Enperor, [1937] 1 Cal. 464. Court refused bail but the
executive suspended the sentence.

The State of Bihar v. M Hom, [1955] 2 S.C. R 78.

Rule 5 Order XX, of the Suprene Court Rules represent’s a
wel | -settled practice of all courts but it cannot affect the
power of pardon or the exercise of prerogatives which is
unfettered. The Rule postulates that there is a sentence to
surrender to'. Under Arts. 72, 161 the President’s
prerogative is not nmade subject to any par li-ament ary
| egi sl ati on. There is no limt to Art. 72 or Art. 161 in
the Constitution express or inmplied, Hari Vishnu Kamath v.
Syed Ahmad |Ishaque, [1955] 1 S. C R 1104. The powers  of
the Court and the Executive are distinct and separate. The
Executive cones in after the Court has perforned its
function.
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[ KAPUR J.-YQU are tal king about suspension of the sentence
but can the Supreme Court suspend the sentence ? W can
grant bail but can we suspend the sentence?

Yes, the Suprenme Court has the power to stay the execution
of sentence.]

[KAPUR J.-1S the condition inposed upon Commander Nanavati
illegal ?]
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No, nobody has said so.

The Court can say Judicially that justice requires that a
convi cted person should remain in jail but the President can
say on considerations of nercy that he should be set at
liberty, King v. S. S. Singh, I.L.R 32 Pat. 243. Power of
prerogative is far wider than the judicial powers of the
Court. The expression " at any time " in s. 401, Code of
Crimnal Procedure, recognises this principle.

[ GAJENDRAGADKAR J.-Can the naval authorities keep the
petitioner in naval custody ? Is it legal 7]

The naval authorities made no such request. The CGovernor
ordered him to be kept in naval custody and the nava
authorities did not object. There is nothing illegal about
it. It was perfectly legal. The validity of the Governor’s
order has not been referred to this constitutional bench of
the Court. There is a distinction between illegal and
unl awf ul . Il'legal is that which the law directly forbids;

unl awful s that which the | aw does not recognise.

[SINHA C. J.-Wiat i's unl awful nay becone | awful by consent
but what is illegal cannot becone |egal even by consent.]
The Covernor’s order should not be held to be illega
without any conplaint to that effect from the parties
concerned and in their absence. Wen the navy accepted the
CGovernor’s order it could be presuned that there was a
usage, S. 3(3)(12), Navy Act. There is no section in the
Navy Act which prohibits such custody.

[ GAJENDRAGADKAR J.7-18 this the position now that the
Provost Marshall is keeping the petitioner in

503

hi s custody wi thout any express provision of the Navy Act?]
Section 14 of the Navy Act. There is a difference between a
private person and a naval officer being detained in nava
custody. Conmmander Nanavati is still-in naval service. He
cannot | eave the naval service

[ SUBBA RAO J.-There are two ways of reconciling the powers
of the Governor under Art. 161 and those of the  Supreme
Court under Arts. 142, 144, 145.  One way was to say that
the Suprenme Court had no power when the Executive ~exercised
its powers. The other way was to say that while both had
powers, so far as pardon and rem ssion were -concerned the
Executive had the exclusive power, but as far as -suspension
was concerned, when proceedi ngs were pending in the Suprene
Court the Executive could not make an order inpinging upon
the Suprenme Court’s power.]

But in the interest of justice the Suprenme Court can  pass
any suitable order. The power of the Supreme  Court wunder
Art. 141 is a power generally- exercisable in all cases but
the Governor’s power is a special power. |If there is a
conflict between a General power and a special . power’ the
special power should prevail although | don’t admit that
there is a conflict.

H. N. Sanyal, Additional Solicitor-General of India,sS. M
Si kri, Advocate-CGeneral for the State of Punjab and T. M Sen
for the Attorney General of India. There is no conflict at

al | . The power of the Suprene Court is a judicial power;
the power of the Governor is an executive power. They
cannot collide at all. The Suprene Court can certainly

exercise its power but let it not disregard the power of the
executive. Let both the powers be harnonised.

C.B. Agarwala (Amcus Curiae)-The Suprene Court is a
Court of record under Art. 129 and has the constitutiona
privilege of prescribing. its procedure under which it wll
exerci se its di scretion vested in it under t he
Constitution. By Art. 145 the Suprene

65
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Court has the constitutional power to lay down rules
i mposi ng conditions under which alone it would entertain a
speci al | eave petition.

The material rule is made under the constitutional right
given to the Suprene Court as a Court of Record and not
under a |aw nade under Art. 245. Subordi nate |egislation
presupposes a rule made under | aws enacted under Art. 245,
Its anal ogy cannot be .applied to rules under Art. 145. The
fact that the rules made by the Suprene Court under Art.
145. require the approval of the President cannot convert
the rules into a | aw nade under Art. 245.

The rule in question made by the Supreme Court requires that
the special |eave petition is subject to the condition that
the petitioner surrenders to the authority of the Suprene
Court, and by passing the order in question the Governor has
deprived the Suprenme Court of its authority over the custody
of the accused pending the special |eave petition. Article
161 read with Art. 154 shows that the Governor even while
exercising his constitutional powers cannot affect, nodify
or override the powers of the Supreme Court or the procedure
prescribed by it.

After a special |leave petitionis made to it or when the
appeal is admtted, the Suprenme Court has anple jurisdiction
to give relief by way of suspension of sentence under Art.
141 and the rules. /Power of suspension of sentence is not
exerci sable by the Executive when relief can be granted by
the trial Court or a conpetent Court of appeal

The appropriate construction of the rule would indicate that
the CGovernor’s powers under Art. 161 operate only up to the
stage when an application for special |eave is nmade under
Art. 136 and cannot interfere with the authority of the
Supreme Court thereafter.

Assumi ng, without adnmitting, that the Governor coul d
interfere with the authority and jurisdiction of the Supreme
Court he could do so only if a valid order was nade under
Art. 161. The order under consideration being subject to an
illegal condition is an illegal order. Even if, the
condition is not illegal it has been
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operated only by the petitioner’s voluntary consent with the
obj ect of not conplying with the rule of the Supreme Court.
The Suprene Court will decline to exercise its discretion in
favour of the petitioner who by his voluntary act put
hinsel f out of its jurisdiction.

Under Art. 144 the CGovernor’s authority is bound to-aid the
court in the exercise of its jurisdiction. 1t is open to
the petitioner to approach the Governnent to nodify. the
Governor’'s order to enable himto conply with the procedure
of the Suprene Court.

[ KAPUP. J.-Has the Court power to suspend a sentence ? Has
any court ever done so ? Has any court ever ordered that the
sentence will take effect after a certain period of tinme ?]
The appellate Court has the. power to suspend the sentence
under Art. 142.

[SINHA C. J.-The Executive can intervene at, any tinme during
the trial.]

Yes, in the case of pardon, The State of Bonmbay v. The
United Motors (India) Ltd., [1953] S.C.R 1069.

[SINHA C. J.-The argunent of the petitioner is that there is
no sentence in operation and therefore there is nothing to
surrender to.]

There is apparently a conflict. The Court says t he
petitioner rmust surrender to his sentence. The Executive
says that he need not surrender and will remain in sone
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ot her cust ody. The Governor has extended the period of,
suspension till the decision of the petitioner’s appeal in
this Court. There is clash with the rule of this Court.
[SINHA C. J.-If the Suprene Court refused bail can the
executive suspend the sentence ?]

No, it cannot, in cases of suspension there is apparently a
conflict. There is a distinction between pardon and
suspensi on. Suspension stands on a different footing.
Pardon can be granted at any stage but suspension of
sentence can be made only after the sentence is inflicted.
H M Seervai in reply. Nothing in Arts. 142, 145 and ss.
411, 426, Code of Crimnal Procedure, wll
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supersede the powers of the Governor to grant reprieve, etc.
The Code of Crinminall Procedure gives the power of
suspensi on, of bail, etc.

[KAPUR J.-Did the Federal Court have power to suspend a
sent ence. ]

Yes, it ‘had-the power to grant bail or stay execution of
sent ence. The power of the Court to suspend is not
absol ut e.

[SINHA C. J.-The Executive is bound to execute the orders of
the Court.]

Yes, but if the Governnent, after the passing of the Court’s
order, itself in/ its own jurisdiction passes an order
suspending the sentence the Executive i'n that case has no
authority to execute the order of the Court, United States
v. Benz, 75 L. Ed. 354, Hales Pleas of the Crown,-Reprieves
before or after the judgment, p. 412, Rogers v. Peck, 50 L

Ed. 256Reprieve being granted when a matter was before the
Court.

1960. Septenber 5. The Judgrment of Sinha, C. J.,
Gaj endr agadkar, Subba Rao and Wanchoo, JJ., was delivered b

Sinha C. J. Kapur, J., delivered a separate Judgment.

SINHA  C. J.-This matter ‘has been placed before t he
Constitution Bench in father extraordinary circunstances, as
will presently appear. It involves the question as 'to what
is the content of the power conferred on the Governor of a
State wunder Art. 161 of the Constitution ; and whether the
order of the CGovernor of Bonbay dated March 11, 1960,
impinges on the judicial powers of this Court, wi-th
particular reference to its powers under Art. 142 of the
Constitution.

For the determ nation of the constitutional issue raised in
this case, it is not necessary to go into the nerits of the
case against the petitioner. It is only necessary to state
the following facts in order to appreciate the factua

background of the order of the Governor of Bonmbay aforesaid
i mpugned in this case. The petitioner was Second i n Comrand
of 1. N. S. Mysore, which cane to Bonbay in the beginning of
507

March 1959. On April 27, 1959, the petitioner was arrested
in connection with a charge of murder under s. 302 of the
I ndian Penal Code. He was produced before the Additional

Chief Presidency Magistrate, G eater Bonbay, in connection
with that charge on April 28, 1959.. The Magi strate renmanded
him to police custody on that day. On the followi ng day
(April 29, 1959) the Mugistrate received a letter from the
Flag Oficer, Bonbay, to the effect that he was ready and
willing to take the accused in naval custody as defined in
s. 3(12) of the Navy__Act, 1957, in which custody he would
continue to be detained under the orders of the Nava

Provost Marshall in exercise of his authority under s. 89(2)
and (3) of the Navy Act. There upon the Magistrate nmade the
order directing that the accused should be detained in the
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Naval Jail and Detention Quarters in Bonbay. The Magistrate
has observed in his order that he had been nobved under the
instructions of the Governnent of India. The petitioner
continued to remain in naval custody all along. In due
course, he was placed on trial before the Sessions Judge,
Greater Bonmbay. The trial was by a jury. The jury returned
a verdict of '"not guilty’ by a najority of eight to one.
The |learned Sessions Judge made a reference to the High
Court under s. 307 of the Crimnal Procedure Code,
di sagreeing wth the verdict of the jury. The reference,
being Cr. Ref No. 159 of 1959, was heard by a Division Bench
of the Bonbay Hi gh Court. The High Court accepted the
reference and convicted the petitioner under s. 302 of the
Indian Penal Code and sentenced him to inprisonnment for
life, by its judgnent and order dated March 11, 1960. On
the sanme day, the Governor of Bonmbay passed the follow ng
order: -
" I'n exercise of the powers conferred on nme by
Article 161 of the Constitution of India, 1,
Shri  Prakasa, Governor of Bonbay, am Pl eased
hereby to suspend the sentence passed by the
Hi gh Court of  Bombay on Conmmander K. M
Nanavati~ in ~Sessions Case go. 22 of 1IVth
Sessi ons of 1959 until the appeal intended to
be filed by himin the Supreme Court agai nst
his conviction and sentence is disposed of and
508
subj ect neanwhile to the conditions that he
shal | ‘be detained in the Naval Jail Custody in
1. N S. Kunjali™".
In pursuance of the judgnent of the High Court, a wit
i ssued to the Sessions Judge, G eater Bonbay, conmuni cating
the order of the H gh Court convicting and sentencing the
petitioner as aforesaid. The Sessions Judge issued a
warrant for the arrest of the accused and sent it to the
police officer in charge of the Gty Sessions Court for
Greater Bonmbay for execution.  The warrant was  /returned
unnerved with the report that the warrant could not be
served in view of the order set out above passed by the
CGover nor of Bombay suspending the sentence upon the
petitioner. The Sessions Judge then returned the wit to-
gether with the unexecuted warrant to the Hgh Court.
In the neantime an application for |leave to appeal to the
Supr ene Court was nmde soon after the judgnment was
pronounced by the Hi gh Court and the matter was fixed for
hearing on March 14, 1960. On that day the matter ~of the
unexecuted warrant was placed before the D vision Bench
whi ch directed that, in view of the unusual and
unprecedented situation arising out of the order of the
CGovernor the matter should be referred to a |arger  Bench
Noti ce was accordingly issued to the State of Bonbay and to
the accused person. A Special Bench of five Judges of that
Court heard the matter. The Special Bench permtted two
Advocates, M. Kotwal and M. Pranjpe, to appear on behalf
of the Western India Advocates’ Association. Simlarly, M.
Peer bhoy was al so permtted to appear along with M. Latif
on behal f of the Bonbay Bar Association. They were heard as
amicus curiae in view of the fact that the Advocate Genera
for the State of Bonbay and the counsel for accused were
both sailing in the same boat, that is to say, both of them
were appearing to support the order nade by the Governor
In view of the great inportance of the issues involved, the
Court allowed those Advocates to represent the other view
poi nt . The Advocate Ceneral of Bonbay as al so counsel for
t he
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accused nmmde objections to the Court hearing the Advocates
af oresaid on the ground that they had no | ocus standi. The

Advocate Ceneral of Bonbay also raised a prelimnary
objection to the hearing of the matter by the Special Bench
on the ground that it had no jurisdiction to examne the
validity of the action taken by the Governor, because there
was no judicial proceeding then pending. The crimna
reference aforesaid, to which the State and the accused were
parties, had already been disposed of and none of those
parties had raised any grievance or objection to the order
of the Governor inpugned before the Court. The Court
overruled that objection in viewof the fact that the wit
i ssued by the Court had been returned unexecuted on grounds
which could be exanined by the Court as to the validity of
the reasons for the return of the warrant unexecuted. The
H gh Court then exami ned the validity of the action taken by
the Governor and cane to the conclusion that it had the
power 'to exam ne the extent of the Governor’s power under
Art. 161 of 'the Constitution-and whether it had been validly
exerci sed in the instant case. After an el aborate
exam nation of the questions raised before it, the Specia
Bench came to the conclusion that the order passed by the
CGovernor was not invalid. 1t also held that the condition
of the suspension of the order that 'the petitioner be
detained in naval custody was also not unconstitutional
even though the accused could not have been detained in
Naval Jail under the provisions of the Navy Act, after he
had been convicted by the H gh Court. The Court also held
negativing the contention rai sed on behalf of the Advocates
appearing as anmicus curiae that the order of the  Governor
did not affect the power of the Supreme Court with
particular reference tor. 5 of 0. XXI of the Rules of the
"Supreme Court, which will be set out in full hereinafter.
The reason for this conclusion, in the words of the High
Court, is :-

" As the sentence passed upon the accused has
been suspended, it is not necessary  for the
accused to surrender to his sentence.

Order XXI, r. 5, of the
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Supreme Court Rules wll —not, therefore,
apply in this case".

The High Court also overruled the plea of mala fides. In

the result, the H gh Court held that as the order nmade by
the Governor had not been shown to be unconstitutional or
contrary to law, the’ warrant should not be reissued unti
the appeal to be filed in the Suprenme Court had  been
di sposed of, unless the order made by the Governor stands
cancel |l ed or withdrawn before that event.

The petitioner filed his petition for special leavein this
Court on April 20,1960, and al so nade an application on
April 21, 1960, under 0. XLV, rr. 2 and 5 of the Supreme
Court Rules for exenption fromconpliance with 0. XX, r. 5,
of those Rules. It was stated in the petition that, soon
after his arrest, the petitioner throughout the trial before
the Sessions Court and the hearing of the reference in the
H gh Court, had been in naval custody and continued to be in
that custody, that he had been throughout of good behavior
and was ready and willing to obey any order of this Court,
but that the petitioner " not being a free man it was not
possible for himto conply with the requirenments of r. 5 of
0. XXl of the Supreme Court Rules......... He, therefore,
prayed that he may be exenpted from conpliance with the
aforesaid rule and that his petition for special Ileave to
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appeal be posted for hearing without his surrendering to his
sent ence. On April 25, 1960, the special |eave petition
along with the application for exenption aforesaid was
pl aced before a Division Bench which passed the follow ng
order:
"This is a petition for special |eave against
the order passed by the Bonbay Hi gh Court on
reference, convicting the petitioner under s.
302 of the Indian Penal Code and sentencing
himto inprisonnent for Iife. Along with his
petition for special |eave an application has
been filed by the petitioner praying that he
may be exenpted from surrendering under O.
XXI, r. 5 of the Rules of this Court. H s
contention in-this applicationis that he is
ready and wi lling to obey any order that this
Court” may  pass but that as a result of the
order passed by the Governor of Bombay
511
under Art. 161 of the Constitution he is not a
free man todo so and that is put forward by
him as an inmportant ground in support of his
plea that he may be exempted from conplying
with ‘the relevant rule of this Court. Thi s
pl ea i'medi atel y rai ses an i mport ant
constitutional question about the scope and
ext ent’ of the powers conferred on t he
Governor under Art. 161 of the  Constitution
and that is a constitutional matter which has
to be heard by a Constitution Bench of this
Court. We would accordingly direct t hat
notice of this application should be served on
the Attorney General and the State of ' Bonbay
and the papers in this application should be
pl aced before the |earned Chief Justice to
enabl e him to direct' in due course,

consultation with the parties concerned, when

this application should be placed for hearing

before the Constitution Bench ".
After the aforesaid order of this Court, it appears that _on
July 6, the petitioner swore an affidavit in Bonbay to the
effect that his application aforesaid for exenption from
conpliance with the requirenents of r. 5 of 0. XXI- of -the
Rul es had been made under a m sapprehension of ~ the |ega
position and that the true position had been indicated in
the judgment of the Special Bench of the Bombay H gh Court
to the effect that r. 5 of 0. XXI of the Rules would. not
apply to his case in view of the Governor’'s order. aforesaid
and that, therefore, his special |eave petition be directed

to be listed for adnmission. It is apparent that this change
in the petitioner’s position as regards the necessity for
surrender is clearly an afterthought. Certainly, it  cane

after the Division Bench had directed the constitutiona
matter to be heard as a prelimnary question

That is how the matter has cone before us. Before we heard
the Ilearned Advocate Ceneral of Bonmbay, and the |[earned
Additional Solicitor-General on behalf of the Union of
India, we enquired of Shri J. B. Dadachanji, Advocate for
the petitioner, whether the petitioner was prepared to get
hinmself released from the Governor's order in order to
present hinself in this
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Court so that the hearing of his special |eave petition
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m ght proceed in the ordinary course, but he was not in a
position to make a categorical answer and preferred to have
the constitutional question determined on its nerits. We
had the assistance of M. C B. Aggarwal a, who very properly
vol unteered his services as amicus curiae to represent the
other view point. In this Court also the situation was the
same as in the H gh Court, nanely, that unless there was an
amcus curiae to represent the opposite view point, the
parties represented before us were not contesting the
validity of the CGovernor’s order. Both here and in the High
Court, it was at the instance of the Court itself that the
matter has been placed for hearing on the prelimnary
guestion before dealing with the nerits of the petitioner’s
case.

The |earned Advocate General of Bombay has argued with his
usual vehenence and clarity of expression that the power of
par don, including the |esser power of remssion and
suspensi on of a sentence etc. is of a plenary character and
is unfettered ; that it is to be exercised not as a matter
of course, but ~in special” circunstances requiring the
i ntervention of the Head of the Executive; that the power
could be exercised at any tinme after the commission of an
of fence; that this power being in the nature of exercise of
sovereign power is vested in the Head of the State and has,
in sone respects, been nodified by statute ; that the power
of pardon nay be exercised unconditionally or subject to
certain conditions to be inposed by the authority exercising
the power; that such conditions should not be illegal or

i mpossi bl e of perfornmance or against public policy. It was
further argued that the power of pardon isvested in the
Head of the State as an index of sovereign authority
irrespective of the formof Governnent. ~ Thus the President
of the United States of Anerica and CGovernors of | States,
besides, in sone cases Comm ttees, have been vested wth
those powers, which cannot be derogated fromby a Legisla-
ture. So far as India is concerned, before the Constitution
cane into effect such powers have been regul ated by statute,
of course, subject to the power of the
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Cr own itself. After the Constitution, the power is
contained in Art. 72 in respect of the President, and Art.
161 in respect of the Governor of a State. Articles 72 and
161 are without any words of limtation, unlike the power of
the Supreme Court contained in Arts. 136, 142, 145 and other
Articles of the Constitution. Hence, what was once a
prerogative of the Crown has now or crystallized into the
common | aw of Engl and and statute in India . for exanple, s.
401 of the Code of Crimnal Procedure, or Arts. 72 and 161
of the Constitution. He particularly enphasised that the
two powers, nanely, the power of the Executive to /grant
pardon, in its conprehensive sense, and of the Judiciary are
conpletely apart and separate and there cannot 'be any
guestion of a conflict between them because they are
essentially different, the one fromthe other. The power of
pardon is essentially an executive action. It is exercised
in aid of justice and not in defiance of it. Wth reference
to the particular question, now before us, nanely, how far
the exercise of the executive power of pardon contained in
those two Articles of the Constitution can be said to
inmpinge on the judicial functions of this Court, it was
argued that r. 5 of 0. XXI of the Rules of this Court
postul ates the exi stence of a sentence of inprisonnment and,
as in this case, as a result of the Governor’s order, there
is no such sentence running there could not be any question
of the one trespassing into the field of the other. Rule 5
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aforesaid of this Court represents the well settled practice
of this Court, as of other Courts, that a person convicted
and sentenced to a termof inprisonnment should not be
pernmitted to be in contenpt of the order of this Court, that
is to say, should not be permitted to nove the appellate
court wthout surrendering to the sentence. But the
petitioner is not in such contenpt, because r. 5 did not
apply to him The order of sentence agai nst hi m havi ng been
suspended, he is not disobeying any rule or process of this
Court or of the High Court. The power of the Suprene Court
to nmake rules is subject to tw Iimtations, nanely, (1) to

any | aw made by Parlianment and (2) the appr oval of the
President. On the other hand,
514

Arts. 72 and 161 enshrine the plenary powers of the
sovereign State to grant pardon etc., and are not subject to
any limtations. There coul d; therefore, be no conflict
between these two, and if there were any conflict at all

the limted powers of the Court nust yield to the wunlimted
powers - of the Executive. As regards the condition inposed
by the Governor, subject to which the sentence passed
agai nst the petitioner had been suspended, the condition was
not illegal, because it~ did not offend against any
perenptory or nmandatory provisions of law. It is not the
sanme thing to say that the condition was not authorised by

law as to say that the condition was illegal, in the sense
that it did what was forbidden by law. W were referred to
the various provisions of the Indian Navy Act (Act LXI | of

1957) to show that there were no provisions which could be
said to have been contravened by the condition attached to
the order of suspension by the Governor. ~Furthernore, the
naval custody in which the petitioner continues had been
submitted to by the petitioner and what has been consented
to cannot be illegal, though it may not have been authorised
by law. Lastly, it was contended that the observation of
the Hgh Court in the |ast paragraph of its judgnent was
entirely uncalled for, because once it is held, as was held
by the H gh Court, that the Governor’s order  was not

unconstitutional, it was not open to the H gh Court to nmake
observations which would suggest that the Governor had
exercised his power inproperly. |If the exercise of the

power by the Governor is not subject to any conditions,  and
is not justifiable, it was not within the power of the High
Court even to suggest that the Governor should not have
passed the order in question. The |earned Additiona

Solicitor General adopted the able argunents of the Advocate
General and added that, in terms, there was no conflict
between Arts. 142 and 161 of the Constitution

M. C B. Aggarwala, to whomthe Court is obliged for  his
able assistance to the Court, argued that the exercise of
the rule naking power by the Supreme Court is not- a nere
statutory power, but is a constitutional privilege; that the
Supreme Court al one could
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lay down rules and conditions in accordance wth which
applications for special |eave to appeal to the Court could
be entertained ; that the material rule governing the
present case was made under the constitutional power of the
Supreme Court under Art. 145 and that the Advocate-Cenera

was in error in describing it as subordinate legislation ;
that 'the fact that the rules nmade by this Court under Art.
145 of the Constitution require the approval of t he
President cannot convert theminto rules nmade under a |aw
enacted i n pursuance of power conferred, either by Art. 123
or Art. 245 of the Constitution; that the underlying idea
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behind r. 5 of 0. XXl of the Rules of this Court is to see
that the petitioner to this Court or the appellant should
remain under’ the directions of the Court; that the
CGovernor by passing the order in question has deprived the
Supreme Court of its power in respect of the custody of the
convicted person ; that the power under Art. 161 has to be
exercised within the limts laid dowmm by Art. 154 of the
Constitution. It was also argued that the petitioner could
have got his relief fromthis Court itself when he put in
his application for special l|eave and that in such a situa-
tion the Executive should not have intervened. In other
words, the contention was that, like the Courts of Equity,
which intervened in aid of justice when | aw was of no avai
to the litigant, the Executive also should exercise their
power only where the courts have not been clothed with anmple
power to grant adequate reli ef in t he particul ar
ci rcunmst ances governing the case. It was further argued
that on a true construction of the provisions of the | aw and
the Constitution, it would appear that the Governor’'s power
extends only up to a stage and no nore, that is to say, the
CGovernor —could suspend the operation of the sentence only
until the Supreme Court was nmoved by way of special |eave
and then it was for the Court to grant or to refuse bail to
the petitioner. Once the Court has passed an order in that
respect, the Governor could not intervene so as to interfere
with the orders of the Court. Alternatively, it was argued
that, even assuming that an order of suspension in terns
made by the Governor
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coul d at all be passed during the pendency of the
application for |eave to appeal to this Court, such an order
could be passed only by the President, and not by the
Governor. In any view of the matter, it was further argued,
the Governor could pass an order contenplated by Art.. 161,
but could not add a condition, as he did in the  present
case, which was an illegal condition. It was further argued
that the generality of the expressions used in s. 401 of the
Crimnal Procedure Code has to be out down by the specific
provisions of s. 426 of that Code.  In other words, when
there is an appeal pending or is intended to be preferred,
during that linmted period, the trial court itself or the
appel l ate court, has to exercise its judicial function in
the matter of granting bail etc. ; and the appropriate
CGovernment is to stay its hands during that tine.

Before dealing wth the main question as to what is the
scope of the power conferred upon the Governor by Art. 161
of the Constitution, it will be convenient to review in a
general way the |law of pardon in the background of which the
controversy has to be determined. Pardon is one of the nmany
prerogatives whi ch have been recognised si nce tinme
i mrenorial as being vested in the sovereign, wherever the
sovereignty nmight lie. Wether the sovereign happened to be
an absol ute nonar ch or a popular republic or a
constitutional king or queen, sovereignty has always been
associated with the source of power-the power to appoint  or
dismss public servants, the power to declare war and
conclude peace, the power to legislate and the power to
adj udi cate upon all kinds of disputes. The King, using the
term in a nost conprehensive sense, has been the symbol of
the sovereignty of the State from whom emanate all power,
authority and jurisdictions. As kingship was supposed to be
of divine origin, an absolute king had no difficulty in
proclaimng and enforcing his divine right to govern, which
includes the right to rule, to adnminister and to dispense
justice. It is a historical fact that it was this claim of
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divine right of Kkings that brought the Stuart Kings of
England in conflict with Parlianent as the
517
spokesman of the people. W knowthat as a result of this
struggle between the King, as enbodi nent of absolute power
in all respects, and Parlianment, as the chanmpion of popul ar
liberty, wultimately enmerged the constitutional head of the
CGovernment in the person of the King who, in theory, welds
all the power, but, in practice, laws are enacted by
Parliament, the executive power vests in nenbers of the
CGovernment, collectively called the Cabinet, and judicial
power is vested in a Judiciary appointed by the Governnent
in the name of Hs Majesty. Thus, in theory, H's Majesty or
Her Maj esty continues to appoint the Judges of the highest
courts, the nenbers of the Government and the public
servants, who hold office during the pleasure of the
sover ei gn. As a result-of historical processes energed a
cl ear cut division of -governnental functions into executive,
| egislative and judicial. Thus was established the " Rule,
of Law " which has been the pride of Great Britain and which
was highlighted by Prof. Dicey. 'The Rule of Law, in
contradistinction to the rule of man, includes wthin its
wi de connotation the absence of arbitrary power, subnission
to the ordinary |awof the |and, and the equal protection of
the laws. As a result of the historical process aforesaid,
the absolute and arbitrary power of the nmonarch cane to be
canalised into three distinct wings of the Governnent.
There has been a 'progressive increase in  the power ,
authority and jurisdiction of the three wngs of the
Government and a correspondi ng di mnution of absolute and
arbitrary power of the King.~ It may, therefore, be said
that the prerogatives of the Crown in England, which were
wi de and varied, have been progressively curtailed with a
cor respondi ng i ncrease in the  power, aut hority and
jurisdiction of the three wings of Government, so nuch so
that nost of the prerogatives of the Crown, though in theory
they have continued to be vested in it, are now exercised in
his Dane by the Executive, the Legislature ‘and the
Judiciary. This dispersal of the Sovereign's absol ute power
amongst the three wi ngs of Governnent has now
518
become the norm of division of power; and the prerogative is
no greater than what the |aw all ows. In the celebrated
decision of the House of Lords in the case of ~Attorney
General v. De Keyser’'s Royal Hotel, Limted (1) ~which
involved the right of the Crown by virtue of its
prerogative, to. take possession of private property for
adm ni strative purposes in connection with the | defence of
the realm it was held by the House of Lords that the  Crown
was not entitled by virtue of its prerogative or under any
statute, to take possession of property belonging to a
citizen for the purposes aforesaid, wi t hout payi ng
conpensation for use and occupation.
It was argued by Sir John Sinmon, K. C., for the respondents
that: -
" The prerogative has been defined by a
| ear ned aut hor as "t he resi due of
di scretionary or arbitrary’ authority which at
any given tine is legally left in the hands of
the Crown’. It is the ultimate resource of
t he executive, and when there exists a
statutory provision covering precisely the
same ground there is no |longer any room for
the exercise of the Royal Prerogative. It has
been taken away by necessary i mplication
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because the two rights cannot |ive together
(See p. 518 of the Report).

This argunment on behalf of the respondents appears to have

been accepted by Lord Dunedin, who delivered the |eading

opi nion of the House in these terns:

" The prerogative is defined by a |earned

constitutional witer as ' the residue of
di scretionary or arbitrary authority which at
any given time is legally left in the hands of
the Crown-'. Inasmuch as the Crown is a party
to every Act of Parliament it is |ogical
enough to consider that when the Act deals
with sonething which before the Act could be
effected by the prerogative, and specially
enpowers ~the Crown to do the same thing, but
subject” to conditions, the Crowmn assents to
that, and by that Act, to the prerogative
being curtailed ". (See p. 526 of the Report).

Thi s position-has been recogni sed in Hal shury’s Laws

(1) [1920] A C 508.

519

of England, Volune 7, Third Edition, at p. 221, in these

wor ds: -

I ml5

The prerogative i's thus created and limted by the conmmon

| aw, and the Soverei gn can claimno prerogatives except such

as the law all ows, nor such as are contrary to Magna Carta,

or any other statute, or to the liberties of the subject.

The courts have jurisdiction, therefore, to inquire into the

exi stence or extent of any alleged prerogative..... .

W have...... thus briefly set out the history of the

"genesis and devel opnent of the Royal Prerogative of Mercy

because M. Seervai has strongly enphasi sed that the Roya

Prerogative of Mercy is wide and absolute, and @can be

exercised at any tinme. Very el aborate argunents were
addressed by himbefore us on this aspect of the matter and
several English and Anerican decisions were cited. In so

far as his argunent was that the power to suspend the
sentence is a part of the larger power of granting pardon it
may be relevant to consider incidentally the scope and
extent of the said |arger power; but, as we shall ~presently
point out, the controversy raised by the present petition
lies wthin a very narrow conpass; and so concentration on
the wi de and absol ute character of the power to grant pardon
and over-enphasis on judicial decisions which deal directly
with the said question would not be very helpful for our
present purpose. In fact we apprehend that entering into an
el abor at e di scussi on about the scope and effect of the  said
larger power, in the light of relevant judicial @ decisions,
is likely to create confusion and to distract attention from
the essential features of the very narrow point that falls
to be considered in the present case. That is why we do not
propose to enter into a discussion of the said topic . or to
refer to the several decisions cited under that topic.

Let wus nowturn to the law on the subject as it obtains in
India since the Code of Criminal Procedure was enacted in
1898. Section 401 of the Code gives power to the executive
to suspend the execution of

67
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the sentence or remt the whole or any part of the
puni shnment without conditions or upon any conditions which
the person sentenced accepts. Section 402 gives power to
the executive without the consent of the person sentenced to
conmute a sentence of death into inprisonnment for life and
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al so other sentences into sentences |less rigorous in nature.
In addition the Governor-General had been delegated the
power to exercise themprerogative power vesting in Hs
Maj esty. Sub-section (5) of s. 401 also provides that
nothing contained in it shall be deemed to interfere wth
the right of H's Majesty, or the CGovernor-CGeneral when such
right is delegated to him to grant pardons, reprieves,
respites or remssions of punishnment. Thi s posi tion
continued till the Constitution came into force. Two
provi sions were introduced in the Constitution to cover the
former royal prerogative relating to pardon, and they are

Arts. 72 and 161. Article 72 deals with the power of the

Pr esi dent to grant pardons, reprieves, respites or
rem ssi ons of punishnent or to suspend, remt or comute the
sentence of any person- convicted of any offence. Article

161 gives sinilar power to the Governor of a State wth
respect to of fenses against any law relating to a matter to
ecuti ve power of the State extends. Secti ons
401 and /402 of the Code have continued w th necessary
nodi fications to bring theminto line with Arts. 72 and 161
It will be seen, however, that Arts. 72 and 161 not only
deal with pardons and reprieves which were within the roya
prerogative but have-al so included what is provided in ss.
401 and 402 of the Code.” Besides the general power, there
is also provision/'in ss. 337 and 338 of the Code to tender
pardon to an acconplice under certain conditions.
In this case we are prinmarily concerned with the extent of
the power of pardon vested in the State so far as the
CGovernor is concerned by Art. 161 of the Constitution
Article 161 is in these terns:
"1 The Governor of a State shall  ‘have the
power to grant pardons, reprieves, respites or
rem ssi ons of punishnent or to suspend,. remt
or conmute the sentence of any person
convi cted of any offence agai nst
521
any law relating to a matter to which the
executive power of the State extends."
Though Art. 161 does not neke any reference to Art. 72 of
the Constitution, the power of the Governor of a State to
grant pardon etc. to sonme extent overlaps the sane power of
the President, particularly in the case of a sentence of
deat h. Articles 72 and 161 are in very general terns. It
is, therefore, argued that they are not subject  to -any
[imtations and the respective area of exercise of power
under these two Articles is indicated separately in  respect
of the President and of the Governor of a State. It is
further argued that the exercise of power under these two
Articles is not fettered by the provisions of Arts. 142 and
145 of the, Constitution or by any other |aw. Article
142(1) is in these terms:-
" The Supreme Court in the exercise 'of its
jurisdiction may pass such decree or meke such
order as is necessary for doing conplete
justice in any cause or matter pending before
it, and any decree so passed or order so nmde
shal | be enforceabl e throughout the territory
of India in such manner as may be prescribed
by or under any |aw nmade by Parlianent and,

until provision in that behalf is so made, in
such nmanner as the President nmay by order
prescribe."

It wll be seen that it consists of two parts. The first

part gives power to this Court in the exercise of its
jurisdiction to pass such decree or make such order as is

whi ch

the ex
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necessary for doing conplete justice in any cause or natter
pendi ng before it. The second part deals wth t he
enforcenent of the order passed by this Court. Article 145
gives power to this Court with the approval of the President
to meke rules for regulating generally the practice and
procedure of the Court. It is obvious that the rules made
under Art. 145 are in aid of the power given to this Court
under Art. 142 to pass such decree or make such order as is
necessary for doing conplete justice in any cause or natter
pending before it. Rule 5 of 0. XXI of the Rules of this
Court was framed under Art. 145 and is in these terns:-
"Where the- petitioner has been sentenced to a
522
termof inprisonnent, the petition shall state
whet her the petitioner has sur render ed.
Unl ess the Court otherw se orders, t he
petition shall not be posted for hearing unti
t he petitioner has surrendered to hi s
sentence. "
This rul'e was, in terns, introduced into the Supreme Court
Rules last year and it only crystallized the preexisting
practice of this Court, which is also the practice in the
Hi gh Courts. That ~practice is based on the very sound
principle which was recogni sed | ong ago by the Full Bench of
the Hi gh Court of 'Judicature, North Wstern Provinces, in
1870, in the case of /The Queen v. Bisheshar Pershad (1). In
that case no order of conviction had been passed. Only a
warrant had been i ssued agai nst the accused and as the war-
rant. had been returned unserved a proclamation had been
issued and attachment of the property of the accused had
been ordered, with a viewto conpelling him to surrender.
The validity of the warrant had been chal |l enged before the
H gh Court. The High Court refused to entertain his
petition wuntil he had surrendered because he was deenmed to
be in contenpt of a lawfully constituted authority. The
accused person in pursuance of theorder of the Hi gh Court
surrendered and after he bad surrendered, the nmatter was
dealt with by the H gh Court on its nmerits. But as observed
above the Rules franed under Art. 145 are only in aid of the
powers of this Court under Art. 142 and the -main _question
that falls for consideration is, whether the order of
suspensi on passed by the Governor under —Art. 161 could
operate when this Court had been nobved for granting specia
| eave to appeal fromthe judgnent and order of the High

Court. As soon as the petitioner put in-a petition for
special |leave to appeal the matter became sub-judice in this
Court. This Court under its Rules could insist upon the

petitioner surrendering to his sentence as a condition
precedent to his being heard by this Court, though 'this
Court could dispense with and in a proper case could exenpt
him from the operation of that rule. 1t is not  disputed
that this Court has the power to stay the execution of the
sentence and to grant bail pending the

(1) WVol. 2, NWP. H gh Court Reports, P. 441
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di sposal of the application for special |leave to appeal
Rule 28 of 0. XXI of the Rules does not cover that period,
but even so the power of the Court under Art. 142 of the
Constitution to nake such order as is necessary for doing
conplete justice in this case was not disputed and it would
be open to this Court even while an application for specia
| eave is pending to grant bail under the powers it has under
Art. 142 to pass any order in any matter which is necessary
for doing conplete justice.

But it has been argued that, even as the terms of Art. 161
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are without any limtation, the provisions of s. 401 of the
Code of Criminal Procedure are also in simlarly w de terns,
and do not admit of any limtation's or fetters on the power
of the Governor; the Governor could, therefore, suspend the
execution of the sentence passed by the H gh Court even
during the period that the matter was pending in this Court.
In other words, the same power of dealing with the matter of
suspensi on of sentence is vested both in this Court as also
in the Governor.

This imediately raises the question of the extent of the
power under s.- 401 of the Code with respect to suspension
as conpared with the powers of tile Court under s. 426,
which enables the Court pending appeal to suspend the
sentence or to release the appellant on bail. It wll be
seen from the |anguage of s. 426 of the Code of Crimna
Procedure dealing with the power of the appellate court
that, for reasonsto berecorded in witing, the court may
order that the execution of the sentence be suspended or
that if the accusedis in confinenent he may be rel eased on

bail or " on his own bond. Section 401 occurs in Chapter
XXI X, headed " of suspensions, remssions and comrutations
of sentences ". This Chapter, therefore, does not deal wth

all the powers vestedin the CGovernor under Art. 161 of the
Constitution, but only with sone of them  Section 426 is in
Chapter XXXI, headed as "of appeal, reference and revision
" Section 426, therefore, deals specifically wth a
situation in which an appeal is pending and-  the appellate
"court has seisin of the case and is thus entitled to pass
such orders as
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it thinks fit and proper to suspend a sentence. It will
thus be seen that whereas Chapter XXI X, in which s. 401
occurs, deals wth a situation in which pendency ' of an
appeal is not envisaged, s. 426 deals with a situation in
whi ch pendency of an appeal is postulated. In other words,
Chapter XXl X deals with persons sentenced to punishnent for
an offence sinpliciter in general terns, whereas s. 426
deals with a special case and therefore nust be out of the
operation of s. 401. But it has been vehenently argued by
the -l earned Advocate General that the words "at any tinme"

i ndi cate that the power conferred by s. 401 nay be exercised

without any limtation of time. |In the context of s. 401 "
any tine " can only nean after conviction. It cannot nean
before conviction, because there cannot be any sentence
before conviction. The question then is: " Does it ~cover

the entire period after the order of conviction and sentence
even when an appeal is pending in the appellate court and s.
426 can be availed of by the appellant ?"

It will be seenthat s. 426 is as wunfettered by other
provisions of the Code as s. 401 with this difference that
powers under s. 426 can only be exercised by an “appellate
court pending an appeal. Wen both the provisions are thus
unfettered, they have to be harnonised so that there may be
no conflict between them They can be harnonised wthout
any difficulty, if s. 426 is held to deal with a specia

case restricted to the period while the appeal is pending
before an appellate court while s. 401 deals wth the
remai nder of the period after conviction. W see no

difficulty in adopting this interpretation nor is there any
di m nution of powers conferred on the executive by s. 401 by
this interpretation. The words " at , any tine enphasi se
that the power under s. 401 can be exercised without [limt
of time, but they do not necessarily lead to the inference
that this power can also be exercised while the court is
sei zed of the sanme nmatter
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under s. 426.
Turning now to Arts. 142 and 161, the argument of M

Seervai is that though this Court has the power to suspend
sentence or grant bail pending hearing of the
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special |eave petition, that would not affect the power of

the executive to grant a pardon, using the term in its
conprehensive sense, as indicated above. Reference was in
this connection made to Bal nukand and others v. The King
Emperor (1). That was a case where a convicted person had
noved Hi s Majesty in Council for special |eave to appeal and
the question arose as to the power of the executive to
suspend the sentence. In that connection Lord Hal dane, L.
C., nade the foll ow ng observations: -
"Wth regard to staying execution of the
sentence of death, their Lordships are unable
to interfere. As they have often said, this
Board is not a Court of Crimnal Appeal. The
tendering of advice to H's Majesty as to the
exercise of his prerogative of pardon is a
matter for ~the Executive CGovernment and is
outside their Lordships’ province. It is, of
course, ~ open'to the petitioners’ advisers to
notify the Government of India that an appea
to this Board is pending. The Governnent of
India will no doubt give due weight to the
fact. and consider the circunstances. But
their 'Lordships do not think it right to
express any opinion as to whether the sentence
ought to be suspended
These observations were nmade because the Judicial Comittee
of the Privy Council, unlike the Suprenme Court, was. not a
Court of crimnal appeal and therefore the question of
suspendi ng the operation of the sentence of death was not
within their judicial purview.~ The granting of specia
| eave by the Privy Council was an exanple of the residuary
power of the, Sovereign to exercise his judicial functions
by way of his prerogative and therefore the petitioner was
left free in that case to approach the Governnment of India,
as the delegate 'of the Sovereign, to exercise the pre-
rogative power in view of the circunstance that an appeal to
the Privy Council was intended. The footnote to the Report
al so contains the foll ow ng:
" The petitioners were reprieved by t he
CGovernment of India pending the hearing of the

petition for |eave to appeal". (see p. 134).
(1) (1915) 42, 1. A 133.
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It is noteworthy that the reprieve granted in. that / case
covered only the period until the grant or refusal ~of the
petition for |eave to appeal and did not go further -so as to
cover the period of pendency of the appeal to the | Privy
Council, unlike the order now i mpugned in this case. The
power which was vested in the Crown to grant special |eave
to appeal to convicted persons fromlindia has now been
conferred on this Court under Art. 136. The power under

Art. 136 can be exercised in respect of " any judgnent,
decree, determination, sentence or order in any cause or
matter passed or made by any court or tribunal in the

territory of India This wi de and conprehensive power in
respect of any determination by any court or tribunal nust
carry with it the power to pass orders incidental or
ancillary to the exercise of that power. Hence the w de
powers given to this Court under Art. 142 " to make such
order as is necessary for doing conplete justice in any
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cause or matter pending before it As already indicated,
the power of this Court to pass an order of suspension of
sentence or to grant bail pending the disposal of the app-
lication for special |eave to appeal has not been disputed
and could not have been di sputed keeping in view the very
wide terns in which Art. 142 is worded. Wen an application

for special |eave to appeal froma judgnent and order of
convi ction and sentence passed by a High Court is nmade, this
Court has been issuing orders of interimbail pending the

hearing and di sposal of the application for special |eave as
al so during the pendency of the appeal to this Court after
special |eave has been granted. So if M. Seervai’'s
argunent is correct that the pendency of a special |eave
application in this Court makes no difference to the
exerci se of the power by the executive under Art. 161, then
both the judiciary and the executive have to function in the
same field at the same tine. M. Seervai however contended
that there coul d never be a conflict between the exercise of
the power by the Governor under Art. 161 and by this Court
under Art. 142 because the power under Art. 161 is executive
power and-the power under Art. 142 is judicial power
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and the two do not act in the sanme field. That in our
opinion is over-sinplification of the matter. It is true
that the power under Art. 161 is exercised by the executive
whil e the power under Art. 142 is that of the judiciary; but
nerely because one power is executive and- the other is
judicial, it does 'not follow that they 'can never be
exercised in the sane field. The field in which the power
is exercised does not depend upon the authority exercising
the power but upon the subject-matter. What is the power
which is being exercised in this case ? The power is being
exercised by the executive to suspend the sentence; that
power can be exercised by this Court under Art. 142. The
field in which the power is being exercised is also the
same, nanely, the suspension of the sentence passed upon a
convicted person. It is significant that the Governor’s
power has been exercised in the present case by reference to
the appeal which the petitioner intended to file in this
Court. There can therefore be no doubt that —the judicia
power under Art. 142 and the Executive power under Art. 161
can wthin certain narrow limts be exercised in the -sane
field. The question that imediately arises is one of
har noni ous construction of t wo provi si ons of t he
Constitution, as one is not nade subject to the other by
specific words in the Constitution itself As already pointed
out, Art. 161 contains no words of limtation; in the same
way, Art. 142 contains no words of limtation and in._the
fields covered by themthey are unfettered. But if there is
any field which is comobn to both, the principle of
har moni ous construction will. have to be adopted in order to
avoid conflict between the two powers. It will be seen
that the ambit of Art. 161 is very much wider and it is only
in a very narrow field that the power contained in Art. 161
is also contained in Art. 142, nanely, the power  of
suspensi on of sentence during the period when the matter is
sub-judice in this Court. Therefore on the principle of
har moni ous construction and to avoid a conflict between the
two powers it must be held that Art. 161 does not deal with
the suspension of sentence during the time that 68
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Art. 142 is in operation and the matter is sub-judice in
this Court.

In this connection it is well to contrast the |anguage of s.
209(3) and s. 295(2) of the CGovernnent of India Act, 1935.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 21 of 43

Section 209(3) gave power to the Federal Court to order a
stay of execution in any case under appeal to the Court,
pendi ng the hearing of the appeal. Section 295(2) provided
that nothing in this Act shall derogate fromthe right of
H s Majesty, or of the Governor General if any such right is
del egat ed to him by Hs Mjesty, to grant par dons,
reprieves, respites or remissions of punishnments. It nay
have been possible to argue on the | anguage of s.295(2) that
the prerogative exercised by Hs Majesty transcended the
power of the Federal Court under s. 209(3); but when we
conpare the | anguage of Arts. 72 and 161 with the [|anguage
of s. 295(2) of the Governnent of India Act, we find no
wor ds like " Nothing in this Constitution " or "
Not wi t hst andi ng anything contained in this Constitution " in
them Such words have been used in many articles of the
Constitution: (See for exanple, Art. 262(2) which provides
specifically for taking away by Parlianent by |aw the power
of this Court in disputes relating to water and begins wth
thstanding anything in this Constitution ").

The absence therefore of any such qualifying words in Art.
161 makes the power of this Court under Art. 142 of the sane
wide anplitude within its sphere as the power conferred on
the Governor under Art. 161. Therefore if there is any
field where the two powers can be exercised simltaneously
the principle of harnonious construction has to be resorted
to in order that there may not be any conflict between them
On that principle the power under Art. 142 which operates in
a very small part of the field in which the power under Art.
161 operates, nanely, the suspension and execution of
sentence during the period when any matter is sub-judice in
this Court, must be held not to be included in the w der
power conferred under Art. 161

In this connection M. Seervai drew our attention to the
power of nolle prosequi. It may be nentioned
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that power is not anal ogous to the power of par. don though
its exercise may result in a case in a court conming to an
end. Simlar powers are contained.in ss. 333 and 494 of the
Code of Crinminal Procedure. The fact that the Advocate

General in the one case and the Public Prosecutor “in the
other can bring a prosecution to an end has in our opinion
no bearing on the question raised in the present case. In

any case action wunder s. 333 of the Code results in a
di scharge only and nay |eave it open, for exanple, to a
private party to bring a conplaint in the proper court
unl ess the presiding judge directs that the discharge shal
ampunt to an acquittal. Under s. 494 the withdrawal of a
case can only take place with the consent of the Court. In
any case these proceedi ngs being not in the nature of pardon
or suspension or rem ssion or commutation of sentence have
no bearing on the' question before us.

In the present case, the question is linited to the exercise
by the Governor of his powers wunder Art. 161 of the
Constitution suspending the sentence during the pendency  of
the special |eave petition and the appeal to this Court; and
the controversy has narrowed down to whether for the period
when this Court is in seizin of the case the Governor could
pass the inpugned order, having the effect of suspending the
sentence during that period. There can be no doubt that it
is open to the Governor to grant a full pardon at any tinme
even during the pendency of the case in this Court in
exercise of what is ordinarily called " nercy jurisdiction
". Such a pardon after the accused person has been convicted
by’ the Court has the effect of conpletely absolving him
from all Punishment or disqualification attaching to a

wor ds"

Not w
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convi ction for a crimnal offence. That power is
essentially vested in the head of the Executive, because the
judiciary has no such ’'nercy jurisdiction'. But t he

suspensi on of the sentence for the period when this Court is
in seizin of the case could have been granted by this Court
itself If in respect of the sane period the Governor also
has power-to suspend the sentence, it would nean that both
the judiciary and the executive would be
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functioning in the same field at the same tine leading to
the possibility of conflict of jurisdiction. Such a con-
flict was not and could not have been intended by the makers
of the Constitution. But it was contended by M. Seerva
that the words of the Constitution, nanmely, Art. 161 do not
warrant the conclusion that the power was in any way limted
or fettered. In our opinion there is a fallacy in the
argument in so far as it postulates what has to be
establ i shed, nanely, that the Governor’s power was absolute
and not fettered in any way. go long as the judiciary has
the power to pass a particular order in a pending case to
that extent the power of the Executive is limted in view of
the words either of ss. 401 and 426 of the Code of Crimina
Procedure and Arts. 142 and 161 of the Constitution. | f
that is the correct interpretation to be put on these pro
visions in order to harnmonise themit would follow that what
is covered in Art. 142 is not covered by Art. 161 and
simlarly what 1is covered by s. 426is not covered by s.
401. On that interpretation M. Seervai .Wuld be right in
his contention that there is no conflict ‘between the
prerogative power of the sovereign state to grant pardon and
the power of the courts to deal wth a pending cage
judicially.

In this connection it may be relevant to deal with another
argunent urged by M. Seervai in respect of the rule framed
by this Court under 0. 21, r. 5. He contended that Art. 145
under which rules have been framed by this Court is in terns
subj ect to the provisions of any llaw made by Parlianent, and
he also enphasised the fact that bhefore the rules 'can cone
into force they have to obtain the approval of t he
Presi dent . In other words, the argunent is that the rule-
maki ng power of this Court is no more than subordinate
legislation, and so if there is a conflict between 0. 21, r.
5 and Art. 161 the rule nust yield to the powers conferred
on the CGovernor by Art. 161. This argunment overlooks the
fact that in substance and effect the <conflict is not
between the said rule and Art. 161 but between the wide
powers conferred on this Court by Art. 142 and simlar wide
powers conferred on the Governor under Art. 161. It woul d,
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therefore, be fallacious to suggest that conpliance with the
rule would become unnecessary because a hi gher power ' under
Art. 161 has been exercised by the Governor, and so'in the
face of the order passed by the Governor there is no ' longer
any need to conply with the rule. W have already referred
to the genesis of this rule and we have pointed out that
though the rule may have been framed under Art. 145 the
source of the power of this Court to grant bail or to
suspend sentence pending hearing of any crimnal matter
before it is not the said rule nor Art. 145 but Art. 142;
that being so, what we have to decide in the present case is
whet her having regard to the width and anplitude of the
powers conferred on this Court and the Governor by Arts. 142
and 161 respectively it would not be reasonable and proper
to harnonise the said two articles in such a way as to avoid
any conflict between the said two powers. |In the decision
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of this question the |legal character of the rules that may
be framed under Art. 145 cannot have any material bearing.

In this connection it would be relevant to consider what
woul d be the I ogical consequence if M. Seervai’'s argunent

is accepted. In the present case the Governor’s order has
been passed even before the petitioner’s application for
special |eave cane to be heard by this Court ; indeed it was

passed before the said application was filed and the reason
for passing the order is stated to be that the petitioner
intended to file an appeal before this Court. Let us,
however, take a case where an application for special |eave
has been filed in this Court, and on a notion nmade by the
petitioner the Court has directed himto be rel eased on bai
on executing a personal bond of Rs. 10,000 and on furnishing
two sureties of |ike amount.  According to M. Seervai, even
if such an order is passed by this Court in a crinina
matter pending before it, would be open to the petitioner
to nove the Governor for suspension of his sentence pending
the hearing of his application and appeal before this Court
and the ' Governor may, in a  proper case, unconditionally
suspend the sentence. |n other words, M.
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Seervai frankly conceded that, even in a pending crimna
matter before this Court, an order passed by this Court nmay
in effect be set aside by the Governor by ordering an
uncondi ti onal suspension of the sentence inposed on the

petitioner concerned. This illustration clearly brings out
the nature of the controversy which we are called upon to
decide in this case. If M. Seervai’'s argunent is accepted

it would inevitably nean that by exercising his power under
Art. 161 the Governor can effectively interfere with an
order passed in the sane matter by this Courtin exercise of
its powers under Art. 142. It is obvious that the field on
which both the powers are operating is exactly the ' sane.
Should the sentence passed against an accused person be
suspended during the hearing of an appeal on the ground that
an appeal is pending ? That is the question raised both
before this Court and before the Governor. |In such a case
it would be idle to suggest that the field on which the
power of the Governor under Art. 161 can be exercised is
different fromthe field on which the power of this Court
can-be exercised under Art. 142. The fact that the powers
invoked are different in character, one judicial and the
ot her executive, would not change the nature of the field or
af f ect its identity. W have gi ven our anxi ous
consideration to the problemraised for our decisionin the
present case and we feel no hesitation in taking  the view
that any possible conflict in exercise of the said two
powers can be reason. ably and properly avoided by adopting
a harmonious rule of construction. Avoidance of such a
possi ble conflict will incidentally prevent any invasion of
the rule of law which is the very foundation of our Con-
stitution.

It has been strenuously urged before us that the power  of
granting pardon is wide and absol ute and can be exercised at
any tine, that is to say, it can be exercised even in
respect of crimnal matters which are sub judice; and the
argunent is that the power to suspend sentence is part of
the larger power to grant pardon, and is simlar in
character and can be simlarly exercised. This argument is
fallacious; it ignores
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the essential difference between the general power to grant
pardon etc., and the power to suspend sentence in crinina

matters pending before this Court. The first is an
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exclusively executive power vesting in the Governor under
Art.161; it does not vest in this Court; and so the field
covered by it is exclusively subject to the exercise of the
sai d executive power; and so there can be no question of any
conflict in such a case; conflict of powers obviously
postul ates the existence of the sanme or simlar power in two
authorities; on the other hand, the latter power vests both
in this Court and the Governor, and so the field covered by
the said power entrusted to this Court under Art. 142 can
al so be covered by the executive power of the Governor under
Art. 161, and that raises the problemof a possible conflict
between the two powers. That is why we have observed
earlier that concentration or even undue enphasis on the
character and sweep of the larger power to grant pardon is
likely to distract attention fromthe essential features of
the power to suspend sentence with which alone we are
concerned in the present proceedi ngs.

As a result of these considerations we have conme to the
concl usi on that the order of the Gover nor granting

suspension ~of the sentence could only operate wuntil the
matter becane sub judice in this Court on the filing of the
petition for special |eave to appeal. After the filing of

such a petition this Court was seized .of the case which
woul d be dealt with by it in accordance with law. It would
then be for this "Court, when noved in that behalf, either
to apply r. 5 of 0. XXI or to exenpt the petitioner fromthe
operation of that rule. It would be for this Court to pass
such orders as it thought fit as to whether the petitioner
should be granted bail or should surrender to his sentence
or to pass such other or further orders as this Court m ght
deem fit in all the circunstances of the case. It follows
from what has been said that the Governor , had no power to
grant the suspension of sentence for the period during which
the matter was sub judice in this Court.

A great deal of argument was addressed to us as to
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whet her the condition inposed by the Governor in hi's order
i mpugned in this case was or was not legal. |In the view we
have taken of the Governor’'s power, so far as the relevant
period is concerned, nanely, after the case becane sub
judice in this Court, it is not necessary to pronounce upon
that aspect of the controversy.

In the result the application dated April 21, 1960, as
amended by the affidavit of July 6, 1960, praying that the
special leave petition be Ilisted for bearing wi't hout

requiring the petitioner to surrender in view of the order
of the Governor fails and is dism ssed.

KAPUR J.-1 have had the advantage of reading the Order
proposed by ny Lord the Chief Justice, but | regret I am
unable to agree with it and | proceed to give ny reasons:

In this petition which is brought for exenption from
surrender to the sentence inposed on the petitioner a

guestion of great constitutional inmportance arises. The
petitioner submts that his sentence having been suspended
by the order of the Governor of the erstwhile State  of

Bonbay, the rule made by this Court as to surrender which is
a condition precedent to the hearing of a petition for |eave
to appeal against the judgment of the Hgh Court is
inapplicable to himand that it is a fit case in which he
should be exenmpted fromthe operation of the rule. The
facts which have given rise to this petition are set out in
the order. of ny Lord the Chief Justice and need not be
repeat ed here.

The decision of this petition depends upon the nature,
effect, extent and operation of the powers conferred by
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arts. 142(1), 145 and 161 of the Constitution; how they are
to be construed and how and to what extent, if any, they are
in conflict or in accord with each other. It will be
necessary to delve into the history of the prerogative of
pardons in England and America and see how far the law laid
down by courts of those countries and-the practice there

followed is helpful in discovering the true intent and
purpose of these articles of the Constitution.
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Under the Indian Constitution the power to grant pardons is
vested in the President and the GCovernors of States.
Article 72 deals wth the fornmer and art. 161 wth the
latter. Article 72 which is in Part V, Chapter 1, dealing
with the Union Executive provides:-

Art. 72. (1) " The President shall have the power to grant
pardons, reprieves, respites or rem ssion of punishnent or
to suspend, remit or conmute the sentence of any person
convi cted of any offence.

of fence against any law relating toa matter to which the
executive power of the Union extends;
(c)in all cases where the sentence is a sentence of death.

(2) e e

(3) Nothing in sub-clause (c) of clause (1) shall affect the
power to suspend, remt or commute a  sentence of death
exerci sabl e by the Governor of a State under any |aw for the
time being in force Article 161 which is in Part VI is as
follows : -
" The CGovernor of a State shall have the power
to grant pardons, reprieves, respites or
rem ssi ons of punishnent or to suspend, remt
or conmute the sentence of any per son
convicted of any offence against any |aw
relating to a matter to which the executive
power of the State extends”
Article 142(1) is as under:-
" The Suprenme Court in the exercise of its
jurisdiction nmay pass such decree or make such
order as is necessary for doing -conplete
justice in any cause or matter pending before
it ",
Both articles 72 and 161 give the w dest power to the
President or the Governor of a State as the case nmy be and
there are no words of limitation indicated in either of the
two articles. It was argued that under arts. 142 and 145(1)
of the Constitution certain powers are conferred on the
Supreme Court and if the articles conferring powers on. the
President and the Governors are read along with  the  power
given to the Suprene
69
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Court they create a conflict and therefore to give a
harmoni ous interpretation to all the four articles it s
necessary to cut down the anplitude of the powers conferred
by arts. 72 and 161 of the Constitution. In regard to
suspension of sentences it will be fruitful to trace the
| egi sl ative history of the rel evant powers of the executive
and the judiciary which arise for construction.
In the Crimnal Procedure Code of 1861 (Act XXV of 1861) the
power of the executive was confined to remnission of
puni shnments and was contained in s. 54 which was as under: -
S.54. " Wen any person has been sentenced to
puni shrrent for an offence, the Gover nor
General of Indiain Council, or the Iloca
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Gover nrent nay, at any tinme, wi t hout
conditions, or upon any condition which such
person shall accept, renmit the whole or any

part of the punishnent to which he shall have
been sentenced "
This section was in Chapter IIl dealing with " Prelimnary
Rules " which included anobng other things passing of

sentences, the place of confinenent of persons convicted and
the power of rem ssion of sentences by the Governor Ceneral
In Chapter XXX dealing with appeals by s. 421 the appellate
court was given the power to suspend sentences pending
appeal s and rel ease which was in the follow ng termns: -

S. 421. “I'n any case in which an appeal is allowed, the
Appel late Court nmay, pending the appeal, order that the
sent ence be suspended, and if the appellant be in

confinenent for an offence which is bail able, nay order that
he be rel eased on bail "

Then cane the Crimnal Procedure Code of 1872, Act X of
1872. 'In Chapter XXIIl dealing with execution of sentences
the power of the executive to renit punishnent was contai ned
ins. 322 which read as under : -

S. 322. " \Wen any -person has been sentenced to
puni shrent for an offence, the Governor General of India in
Council, or the Local Governnment, may at any tinme, wthout
condi tions, or upon- any conditions which the per son
sentenced accepts, remt the
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whole or any part of the punishnent to which he has been
sentenced "

And the power of suspension of sentence pending appeals and
release and bail was contained ins. 281, a section in
Chapter XX dealing with appeal s which

was in the following terms:-

S. 281. “I'n any case in which an appeal is allowed, the
Appel late Court may, pending the appeal, order that the
sent ence be suspended, and, if  the appellant  be in

confinenent for an offence which i's bail able, nay order that
he be rel eased on bail

The period during which the sentence is suspended shall be
omitted in reckoning the conpletion of the punishnment "

The Crimnal Procedure Code was reenacted in 1882 being Act
X of 1882. The power to suspend or remt —sSentences  was
contained in a separate chapter, viz., Chapter XXl X headed "

Suspensi ons, Renissions and Comutations of Sentences ". The
rel evant provision was s. 401 :-

S. 401. " \Wen any person has been sentenced to
puni shment for an offence, the Governor General in Council
or the Local Covernnent, nmay at any time, wi t hout
condi tions, or upon any conditions which the person

sentenced accepts, suspend the execution of his sentence, or
remt the whole or any part of the punishment to “which he
has been sentenced.
Not hi ng herein contained shall be deermed to interfere wth
the right of Her Majesty to grant pardons,’ reprieves,
respites, or remssions of punishnent”.
The power of the appellate courts as to suspension, of
sentences pending appeals was given in s. 426 which was in
Chapter XXI dealing with appeals and that section was as
follows : -
" 426. Pending any appeal by a convicted per-
son, the Appellate Court may, for reasons to
be recorded by it in witing order that the
execution ,of the sentence or order appeal ed
agai nst be suspended
538
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and, if he is in confinement, that he be rel eased on bail or
on his own bond.
The power conferred by this section on an Appellate Court
may be exercised also by the High Court in the case of any
appeal by a convicted person to a
Court subordinate thereto.
When the appellant is ultimtely sentenced to inprisonnent,
penal servitude or transportation, the tine during which he
is so released shall be excluded in conputing the term for
whi ch he is so sentenced ".
A new Crimnal Procedure Code was enacted in 1898, a portion
of whi ch was subsequently anmended. The section dealing with
powers of suspension or remnission of sentence is 401 which
reads as under: -
" 401. (1) Wien any person has been sentenced
to punishrment for an offence, the Governor
General in Council or the |ocal CGovernnent nay
at~ any tinme without conditions or upon any
condi tions which the person sentenced accepts,
suspend the execution of his sentence or remt
the whole or any part of the punishnment to
whi ch he has been sentenced............
The original sub-section (5) of this section
was :
"(5)Not hing herein contained shall be deened
tointerfere with the right of H's Majesty or
of the Central Governnent when such right is
del egated to it to grant pardons, reprieves,
respites or rem ssions of punishment "
And this sub-section was repealed by the Adaptation of Laws
Order, 1950. The words Governor General in Council or the
Local Governnent were suitably anended wth the  various
constitutional changes.
The correspondi ng section of appellate courts is contained
in a. 426 which is in Chapter XXXl dealing with appeals etc.
The rel evant portions of this
section when quoted are as under: -
" 426. (1) Pending any appeal by a convicted
person, the Appellate Court may, for reasons
to be recorded by it inwiting, order that
t he execution of the sentence -or or der
appeal ed agai nst be suspended and, al so, if he
is in confinement, that he be rel eased on bai
or on his own bond.
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(2) (B) Where a High Court is satisfied that a
convicted person has been granted specia
| eave to appeal to the Supreme Court against
any sentence which the H gh Court has inposed
or nmaintained, the H gh Court may, if" it so
thinks fit, order that pending the appeal the
sent ence or order appeal ed agai nst be
suspended, and also, if such person 'is in
confinenent, that he be rel eased on bail ".
(This subsection was added | ater).
It may be nmentioned that in the Code of 1861 the power given
to the Governor General was to remit punishment to which an
accused person was sentenced and the power of the appellate
court was to suspend the sentence pending appeal in non-
bai | abl e of fenses and to rel ease on bail in bailable cases.
In the Code of 1872 also the power of the Governor Genera
and of the local Governnment was one of rem ssion of punish-
nment and the power of the appellate court was of suspension
of sentences pending the appeal. In s. 401 of the Act of
1882 the legislature chose to use the words " suspension of
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the execution of a sentence or remt the whole or any part
of punishment ". The power was discretionary and there is
nothing to indicate that this power was in any way |imted.
But the power given to the appellate court was differently
worded fromwhat was in the previous Codes in that now it
was necessary for the Courts to record reasons enphasising
that the two powers-the one exercised by the executive and
the other exercised by the judiciary-were two separate
powers, no doubt, operating for the sane purpose but
exercised on different considerations and in different
circunmstances. O course this does not mean that the courts
did not exercise their power judicially previous to the Act
of 1882.

In the Act of 1898 also, which is still the law, the same
power of suspension of the execution of sentences or
rem ssion of punishnents is mentioned in s. 401 and in a.
426 giving the powers of the appellate courts the words "
for reasons to be recorded in witing " are repeated show ng
that the legi sl ature wanted to make
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it clear about the essential difference in the nature of the
exerci se of the power conferred on the executive and on the
judiciary. The words " at any tine ins. 401 are very
wi de and show t he plenary nature of the power.

In the Governnent of India Acts previous to the Act of 1935
nothing was said about the power of the Crown or the power
of the CGovernor Ceneral as a delegate of the Crown, and it
cannot be said that the Indian | egislature, whatever its
powers, could affect the King s prerogative and therefore
any provision in the Crimnal Procedure Code was wholly
i mpui ssant as to the King' s prerogative of pardons. See
Henrietta. Miir Edwards v. Attorney General of Canada (1).
Provi sions such as s. 401(5) are by way of -abundant cauti on.
Section 295 of the Constitution Act of 1935 was a | specia
provision as to the power of the executive to suspend, remnit
or comute a sentence of death. Subsection (1) of @ that

section provided that the power of the Governor General in
his discretion were the same as were vested in the  Governor
General in Council imediately before the conmencenent of
Part 11l of that Act but save as that no authority in India

outside a province had any power to suspend, remt _or
conmut e the sentence of any person convicted in a province.
Sub-section (2) was a saving clause and it provided :-

S.295. (2) " Nothing in this Act shall derogate from the
right of H's Majesty, or of the Governor CGeneral, if any
such right is delegated to himby Hs Mjesty, to grant
pardons, reprieves, respites or renissions of punishnent."
Thus the power of the King or of the Governor Ceneral as a
del egate to grant suspension remssion or comutations
remai ned unaffected by the introduction of a federal  system
with division of subjects between the Centre -and the

Pr ovi nces. This section was in the part dealing with the
provisions as to certain legal matters. Thus under. the
Government of India Act the Governor GCeneral in hi s

di scretion had the power
(1)[1930] A.C. 124, 136.
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to remt etc. sentences of death and Governors of provinces
had the power in regard to all sentences passed in a

province but the power of the King and of the Governor
General as a delegate remmi ned unaffected by the first sub-
section of the section. Thus upto the comng into force of
the Constitution the exercise of the King's prerogative
remai ned unaffected, was plenary, unfettered and exercisable
as hitherto.
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Historically in England the King as the autocratic head of
the CGovernnent always had the power to pardon

This was a part " of that special preeninence which the King
hath over and above all other persons and out of the
ordinary course of the comon law, in right of his roya
dignity ". Bl. Comm (i). 239.

A pardon is said by Lord Coke to be a " work of nercy;
whereby the King, either before attainder, sentence or

convi ction or after forgiveth any crime, of f ence,
puni shent, execution, right, title, debt or duty, tenporal
or ecclesiastical ". 3 Inst. 233.

The common law is thus stated in Hale’'s Pleas of the Crown,
Vol . 2, Chapter 58, page 412:
"Reprieves = or stays of judgnent or execution
are of three kinds, viz.
1. Ex mandate regis,
2. Ex arbitrio judicis. Sonet i mes t he
j udge
reprieves before judgnent, as where he is not
satisfied with-the verdict, or the evidence is
uncertain, _or theindictrment insufficient or
doubtful whether within clergy; and sonetines
after judgnent, if it be a small felony, the
out of «clergy, or in order to a pardon or
transportation. Pronpt. Just 22b, and these
arbitrary reprieves nmay be granted or taken
off by the justices of goal -delivery, also
their 'sessions be adjourned or finished, and
this by reason of common usage, 2 Dyer, 2054,
73 Eng.  Reprint, 452.
3.Ex necessitate legis. Wich isin  case
of pregnancy, where a wonman is convict of
felony or treason Bl ackstone thus expresses
this prerogative:
" The only other remai ning ways of avoiding
the execution of the judgnent are by a
reprieve or a pardon; whereof the forner is
temporary only, the latter pernanent.
542
1.A reprieve (from reprendre, to take back) 1is the
withdrawing of a sentence for an interval of time; whereby
the execution is suspended. This may be, first ex arbitrio
judicis; either before or after judgnent ; as where the
judge is not satisfied with the verdict, or the evidence is
suspicious, or the indictnent is insufficient, or he is
doubtful whether the offence be within clergy or sonetine if
it be a small felony, or any favorable circunstances appear
inthe crimnal’s character, in order to give roomto apply
to the Crown for either an absolute or conditional pardon
These arbitrary reprieves may be granted or taken off by the
justices of gaol delivery, although their session be
finished, and their comm ssion expired; but this rather by
conmon usage, than of strict right.
Reprieve may al so be ex necessitate |egis; as, where a wonan
is capitally convicted and pl eads her pregnancy; though this
is no cause to stay the judgnment, yet it is to respite the

execution till she be delivered. This is a mercy dictated
by the | aw of nature in favouremprolis ". Bk. 4, chapt. 31
pp. 394, 395.

After inposition of the sentence execution of the sentence
may be suspended for a tine which is known as respite and
nmay be granted by the king or by the Court. Ofield s
Crimnal Procedure fromArrest to Appeal, p. 529

As the possessions of the kings of En land expanded and
several now colonies cane under their sway the power of
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pardon which the kings exercised came to be exercised by
their representatives in the colonies and in America from
themit went to the State Governors and to the President for
federal offenses. The sane process was followed in this
country as the various enactnents and provisions set out
above show. It may be repetitive but it cannot be suffici-
ently enphasi sed that both the power of pardon and the power
of reprieve which is a part of the all conprehensive power
of pardon are executive acts and can be exercised at any
time and in any circunstances untranmeled and w thout
control and in absolute
543
freedom except that prescribed by the Constitution; Craies
on Statute Law, page 483.
In the Constitution the power of the President is the sane
as it was in s. 295 of the Constitution Act of 1935 and is
unaffected in regard to sentence of death by the power
conferred under art. 161. The power of the Governor
contained in art. 161 also is of the w dest anplitude as the
words of  the article which have been quoted above would
show. I'n__construing a constituent-or an organic Statute
such as the Constitution that interpretation nust be
attached which is nmost beneficial to the w dest anplitude of
its powers; British Coal Corporation v. King (1). The
Judicial Commttee in Henrietta Miir Edwards V. Attorney
CGeneral of Canada (2) said:-
" Their Lordships do not conceive it to be the
duty of this Board-it is certainly not their
desire to out down the provisions of the Act
by a nar.row and techni ca
constructi-on. ... ........... " ... . u. "
In Anmerica the exercise of the power of pardon has been held
to be governed by the sanme principles as are applicable to
the exercise of the King’s power of mercy under the | English
Constitution. In United States V. Wlson (3) Marshall’, C
J., referring to the exercise of this power said
" As this power had been exercised from tine
i menorial by the executive of that nation
whose |anguage is our | anguage, and to  whose
judicial institutions ours bears a cl ose
resenbl ance; we adopt their princi ples
respecting the operation and effect of a
pardon, and look into their books for the
rul es prescribing the manner in which'it is to

be used by the person who would avail hinself
of it".

Wayne, J., in Ex parte Wells (4) said:

" W still think so, and that the |anguage in

the Constitution, conferring the power to
grant reprieves and pardons, mnust be construed
with reference to its nmeaning at the tinme of
its adoption. At the time of our separation
fromGeat Britain, that power had

(1) [1935] A.C. 500.

(3)8 L. Ed. 640, 643, 644.
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(2) [1930] A.C. 124, 136.

(4) 15 L. Ed. 421, 424.
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been exercised by the King, as the Chief
Executi ve. Prior to the Revolution, t he

Col onies, being in effect under the laws of
Engl and, were accustomed to the exerci se of
it in the various forns, as they may be found
in the English books. They were of course to
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be applied as occasions occurred, and they
constituted a part of the jurisprudence of
Angl o- Areri ca. At that time of the adoption
of the Constitution, Anerican statesmen were
conversant with the prerogatives exercised by
the Crown. Hence when the words to grant
pardons were used in the Constitution, they
convey to the mind the authority as exercised
by the English Crown, or its representatives
in the Colonies. At that tine both Englishmen
and Americans attached the same nmeaning to the
words " pardon In the convention which
framed the Constitution, no effort was made to
define or change its neaning, although it was
l[imted in cases of inpeachnent.

W nust then give the word the same meani ng
as prevailed here and in England at the tine
it found a place in the Constitution. This is
in conformty with the principles laid down by
this court in Cathcart v. Robinson, 5 Pet.
264, 280; _and in Flavell's case, 8 Witts &
Serg. 197, Attorney General’s brief"

In Ex parte Grossman (1) Taft, C. J., said:-

I ml5

............. The language of the Constitution cannot be
interpreted safely except by reference to the common | aw and
to British institutions as they were when the instrument was
franed and adopt ed. The statesnen and |awers of the
Convention, who submitted it 'to the ratification of the
Convention of the thirteen states, were born and brought up
in the atnosphere of the common |aw, and thought and spoke
in its vocabulary. They were famliar wi th other fornms of
government recent and ancient, -and .indicated in  their
di scussi ons earnest study and considerati on of many of 't hem
but when they cane to put their conclusions into the form of
fundanental law in a conpact draft, they expressed them in
terms of the common | aw,

(1) 69 L. Ed 527, 530, 532, 535.
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confi dent that they could be shortly and ear nestly
under st ood "

According to the Anerican as also Indian Constitution the
power as given to the President is not to reprieve and
pardon but that he shall have power to grant reprieves and
pardons for offenses against the United States except in
cases of inpeachnment. Wayne, J., in Ex parte Wll8 (1-) at
page 425 has expl ained the difference between the meani ng of
these two expressions. "The first convoys only the idea of
an absolute power as to the purpose or object for which it
is given. The real |anguage of the constitution is general
that is, conmon to the class of pardons known in the |law as

such whatever they may be by their denom nation. We . have
shown that conditional pardon is one of them A single
remark fromthe power to grant reprieves will illustrate the
poi nt . That is not only to be used to delay a judicia

sentence when the President shall think the nerits of the
case or some cause connected with the offender may require

it, but it also extends to cases ex necessitate
legis ... Though the reprieve in either
case produces delay in the execution of a sentence ", the

reprieves in the two cases are different in their |Ilega
character and different as to the causes which nay induce
the exercise of the power to reprieve

In India also the nakers of the Constitution were fanmliar
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with English institutions and the powers of English Kings
and the exercise of their power both by the Governor Cenera
and the Governors of British India and of its provinces. It
will be legitimate to draw on English law for guidance in
the construction of the articles dealing with the power of
the President and of the Governor in regard to pardons
i ncluding the other forns of clenency conprised in. the two
articles. It wll not be inappropriate to say that the
franers of the Indian Constitution were not only famliar
and trained in British Jurisprudence but were famliar wth
the Anmerican Constitution and they were drafting their
Constitution in English |l anguage and therefore to draw upon
the Anerican parallel would be wholly legitimte.

(1) 15 L. Ed. 421, 425.
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The history of the prerogative of pardons and reprieves
shows that the power of the executive in the matter of
par dons and reprieves and other forns of par dons
irrespective of the nanme used is of the w dest anplitude and
is plenary in nature and can be exercised at any tine after
the commssion of the offence. ~The power of the executive
is an act of grace and cl enency. It is a sovereign or
government al power which ina nmonarchy is inherent in the
King and in a Republicin the State or 'the people and
which may, by the Constitution, be conferred on an officer
or a departnent. It is an executive power of the Governor
and it is the sane as was exercised by the colonial Gover-
nors in Arerica 67 C. J. S. 565.

Wayne, J., in the matter of Ex parte Wells (1) has descri bed
it as an act of mercy and an act of clenmency applicable to
pardons of every kind-and form Field, J., in Ex parte
Garland (2) terned it the benign prerogative of nercy. It
is the power for avoiding the execution of the judgnent by
reprieve or pardon whereof the forner is tenporary and the
latter permanent. According to WIIoughby s Constitution of
Amrerica, Vol. 111 p. 1492:-

" The power to pardon includes the right to remt /part of
the penalty as well as the whole and in either case it my

be made conditional. The power nmay be exercised at any tine
after the offence is conmitted, that is, either ~before,
during, or after legal proceedings for punishment ". Ex

parte Garland 4 Vall. 333.

Reprieve whereby the execution is suspended is nerely the
post ponenent of the execution for a definite tine and it
does not and cannot defeat the ultimate execution of the
judgrment but nerely delays it. It is extended to a prisoner
in order to afford himan opportunity to. procure some
anelioration of the sentence which has been inposed . upon
him But power to reprieve is an executive act and the sole
judge of the sufficiency of facts and of the propriety of
the action is the Governor. No other departnent in- Amrerica
has control over his actions. The pardoning power \is in
derogation of the | aw and the power of pardoning

(1) 15 L. Ed. 421, 424.

(2) 18 L. Ed. 366, 370 & 371

547

when conferred on the head of the executive is an executive
power and function. The pardon may be conditional and the

grant of a conditional pardon is not illegal
It has been held that the power of pardon is not subject to
| egislative control ; Ex parte Garland (1) ; nor is it open

to the legislature to change the effect of 'pardon; United
States v. Klein (2). The executive may grant pardon for
good reasons or bad or for any reasons at all; its act is
final and irrevocable. The Courts have no concern with the
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reasons which actuated the executive. This power is beyond
the control of the judiciary; 39 Am Jur. 545, ss. 43;
Horwitz v. Connor (3).

Thus in England the exercise of the power by the King is the
exercise of the power of mercy. The power is plenary in
nature and unfettered and as far as constitutional powers
are concerned it can be exercised at any tine after the
conmission of the offence. In Arerica the power of the
executive under the Federal or State Constitution is the
same in its nature as that exercised by the representative
of the English Crown in Anerica in colonial tines. 67 C. J.

S. 565. It has been said that executive clenency exists to
afford relief fromundue harshness or individual mstake in
the operation or enforcenent of the crimnal |aw It is

essential in popular Governments as well as in nmonarchies to
vest in some other party than courts the power to aneliorate
or avoid particular crimnal judgments and the exercise of
this power is the exercise by the highest executive of his

full discretion and with the confidence that he wll not
abuse it.

In Ex parte Garland (1), it was held that the President’s
pardon was not subject to |egislative control, said Field,
J., " the law thus conferred is unlimted . ...............
It extends to every offence known to the law and nay be
exerci sed at any tinme after its
CONMI SSION. . ...t e The power of the
President is not subject to legislative control. Congr ess

can neither limt the effect not exclude fromits effect any
cl ass of offenders. . The benign prerogative

(1) 18 L. Ed. 366, 370 & 371

(2) 20 L. Ed. 519.

(3) 6 C L. R 1497.
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of mercy resposed in him cannot be fettered by any
| egislative restriction...... ... In Ex parts Grossman (1)

it was held that there was no difference between the power
of the President and that of the king in regard to pardon
and at page 535 it was observed by Taft, C J.
"Executive clenency exists to afford ‘relief
from undue harshness or evident m stake in the
operation or enforcement of the crimnal |aw
The adm nistration of justice by the courts is
not necessarily always wse or certainly
consi derate of ci rcunst ances whi ch nay
properly mtigate guilt. To afford a renedy,
it has always been thought —essential in
popul ar governments, as well as in _“nonarchies
to vest in sone other authority than the court
power to aneliorate or avoid par ti cul ar
crimnal judgnment. It is a check intrusted to
the Executive for special cases "
That case also laid down that the exercise of-the executive
power to the extent of destroying the deterrent effect of
judicial punishnent would be to pervert it but whosoever is
to make the power useful must have full discretion to
exercise it and that discretion is vested in the highest
of ficer in the nation.
In Biddle v. Vuco Perovich (2), Holmes., J., in dealing with
par dons sai d: -
,, Pardon is not a private act of grace from

an individual happening to possess power. It
is a part of the constitutional schene. When
grant ed it is the determnation of t he

ultimate authority that the public welfare
will be better served by inflicting less than
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what the judgnent fixed"
and in Sorrell8 V. United State8 (3) the observation of
Holmes, J., were followed and it was held the clenmency is
the function of the executive and it is the function of the
courts to construe the Statute and not to defeat it as
construed.
A review of these American cases shows that the courts there
have accepted that the English principles respecting the
extent, operation and effect of pardons and reprieves apply
in Arerica; that the power which
(1) 65 L. Ed. 527, 530, 532, 535.
(2) 71 L. Ed. 1161, 1163.
(3) 77 L. Ed. 413 at P. 421
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was exercised by the king and by del egation by the colonia
CGovernors is now exercised by the highest executive in the
land and that a pardon which.includes a reprieve and a
respite may variously be described as an act of clenency, an
act of nercy, an act of grace, an exercise of the sovereign
or governnental power or the determination of the ultimte
aut hority: Therefore the principles which govern the
exercise of this executive power are quite different from
those which govern the exercise of the power of the courts.
It may also be pointedout that the Anerican courts have
frowned wupon any/ interference by the courts or by the
| egislature with the extent and effect of the prerogative of
the people vested in the President in the exercise of his
power of benign mercy. It was so held in Ex parte Garland
(1) and United states v. Klein (2).” In the fornmer case the
Presi dent bad given a pardon to rebels who had taken part in
the civil war against the forces of the federation and the
| egi slature had reversed that pardon and it was held that
pardon was not subject to legislative control and in the
latter which was a conditional pardonthe power ' of the
| egi sl ature was held not to be exercisable.
The power of the executive can be-exercised at any tinme.
This is so in England, in Anerica’and in India. The ' King ",

said Lord Coke, " can forgive any crine, offence, punishnment
or execution either before attainder, sentence or conviction
or after " ; 3 Insti. 233 ; Hawkins' Pleas of the Crown bk

2, Chapt.37. In the Indian Statute the words " any tinme
are expressly used in s. 401 of the Crimnal Procedure Code
and in England it is an accepted practice that the Crown can
pardon before or after conviction or before trial.  As far
as the power of pardon before trial is concerned it can be
exercised by entering nolle prosequi which is alsothe |I|aw
in India. Under a. 333 of the Code of Criminal ~ Procedure
the Advocate GCeneral can, in cases tried before the  High
Court, enter a nolle prosequi and this power is absolute and
not subject to the control of the court. This section nakes
it clear that before a verdict is given the Advocate-CGenera

may i nformthe

18 L. Ed. 366, 370 & 371 (2) 20 L. Ed. 519.
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court on behalf of the Governnent that he will not further
prosecute the defendant upon the charge and he shall be

di scharged but this discharge does not anpbunt to acquitta
unl ess the Judge otherwi se directs. W are inforned that in
the city of Bonmbay the power of the Advocate-General extends
to oases tried by the court of Session. There is no chance
of private conplainant being able to restart the proceedi ngs
because the Crown can always take over any crimna
proceeding and then enter a nolle prosequi. Sinmlarly the
power is given in regard to other courts of origina
jurisdiction to the Public Prosecutor under s. 494, Crinina
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Procedure Code, but that power is not as absolute as it is
in the case of s. 333 because it is subject to the consent
of the Court.

In the absence of constitutional restrictions the power- of
pardon and reprieve whether conditional or unconditional nay
be exercised at any tinme after the comm ssion of the offence
either before legal proceedings are taken or during their
pendency or after an appeal is filed and while the case is
pending in the appellate court. It was so held in Ex parte
Grossman (1) ; Ex parte Garland (2) and so stated in 67 C.
J. S. 572. In the absence of a lintation inposed by |aw
there is nolimt to the period of reprieve and successive
reprieves where a period is prescribed are not illegal: 67
C J. S. p. 582.

A case where the power of reprieve was exercised and
operated during the pendency of the appellate proceedings
is, Rogers v. Peck (3): There one Mary Mabel Rogers was
granted reprieve to-permt her to appeal to the Supremne
Court 'of the United States fromthe order of the District
Court denying habeas corpus. ~ She was convicted of nurder at
the Decenber,  term 1903 and was  confined in solitary
confinenent until February 3. 1905. on which day she was to
suffer the penalty of death, On February 1, 1905, the
Covernor reprieved the execution of sentence until June 2,
1905. On April 29, 1905, she presented a petition for a new
trial to the Suprene Court of the State. The petition was
admitted on May 5,1905, and fixed for hearing on

(1) 69 L. Ed. 527, 530, 532. 535.

(2) 18 L. Ed. 366,370 & 371

(3) 50 L. Ed. 256.
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May 10, 1905, but was dism ssed on May 30, 1905, and a new
trial was refused. On June 1, 1905, the execution' of the

sentence was further reprieved by the Governor wuntil. June
23, 1905. Thereupon she filed her petition in the Federa
Court for a wit of habeas corpus which was di sm ssed. On

that date the Governor further reprieved the execution of
the sentence wuntil Decenber 8, 1905. The appeal to the
Supreme Court of the United States was adnmitted on June 22,
1905, but the appeal was finally dismssed on Novenber 27,
1905. One of the grounds of appeal in the Supreme Court was
that the CGovernor, by giving the reprieve, issued his order
requiring the execution while proceedings were pending in
the court of the United States for her relief on habeas
corpus and therefore the order was null and void-and anot her
ground was the failure of the Supreme Court of the State to

grant a stay and fixing a date for execution. Both the
grounds were overruled and it was held that the reprieve was
to allow the cause to be heard on appeal in the Suprene

Court and that the order of the Governor was not agai nst due
process clause and when the Governor had given a‘“-reprieve
beyond the hearing in the State Suprenme Court there was no
occasion for the court to’ act in the matter. Thi s case
shows that the power of reprieve is exercisable even during
the period that proceedings are pending in an. appellate
court.

The argurment in opposition to the subm ssions of the | earned
Advocat e- Gener al was that although the power of t he
executive to grant pardon or reprieve or suspension of
sentence was absolute and coul d be exercised at any time yet
there was a statutory as well as a constitutional limtation
on the exercise of this power which excluded the power of
the executive for the period when the case of a defendant
had been brought before the Supreme Court or before any
other appellate court as the case may be. For the latter
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reference was nmade to a. 426 of the Criminal Procedure Code
which gives the power to appellate courts to suspend a
sentence pending an appeal for reasons to be recorded in
witing and as to the forner arts.
71
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142 and 145 of the Constitution were referred to. Article
142 confers on the Suprenme Court the power to do conplete
justice 1in any cause or matter pending before it and art.
145 gives to; the Suprene Court power to nake rules with the
approval of the President but subject. to any |aw ; Wich the
Parliament my pass. Under art. 145 which is the rule
maki ng power of this court, the court has nade two rules
which are relevant for the purpose of this appeal and they
are Oder 21, Rule 5 and Order 21, Rule 28 and when quoted
they are as follows: -
021, R 5 " Wien the petitioner has been sentenced to a
term of inprisonnent, the petition shall state whether the
petitioner has surrendered. Unless the Court otherw se
orders,  ‘the petition shall not be posted for hearing unti
the petitioner has surrendered to his sentence "
021, R 28 " Pending the disposal of any appeal under
these Rules the Court may order that the execution of the
sentence or order appealed against be stayed on such terns
as the Court may think-fit ".
Rule 5 is a salutory rule in that the court will not hear a
case in which the party is in contenpt of the order of the
subordi nate court but that rule is inexpress words subject
to the discretion given to this court under art. 136 which
states: -

" Notwi t hstanding anything in this Chapter the

Suprenme Court may, in its discretion, grant

special leave to appeal<..........
Rules made wunder art. 145 are subordinate |egislation
because they are subject to any |aw made by Parliament and
can be changed by the court with the approval  of the
President. The change of an article, on the other hand, is
to be in accordance with the provisions of the Constitution
and therefore nerely because this Court has al so the power
under the rules to grant suspension of a sentence and it has
made rules that it will not entertain any petition for |eave
to appeal unless the petitioner surrenders hinmself to  the
sentence cannot override the provisions of art. 161
because if there is irresolvable conflict between
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the article and the rules then the rules nmust give way,
bei ng subordi nate | egi sl ati on.
It was argued that the power of the Court under articles 142
& 145 and of the Governor under art. 161 are nutually
i nconsi stent and therefore the power of the Governor does
not extend to the period the appeal is pending in this Court
because |aw does not contenplate that two authorities, i.
e., executive and judicial should operate in the sane field
and that it is necessary that this Court should put a
harmoni ous construction on them Article 142 of t he
Constitution, it was con. tended, is couched in | anguage of
the widest anplitude and conprises powers of suspension of
sentences etc. The argunent that the power of the executive
to suspend the sentence under art. 161 and of the judiciary
to suspend the sentence under art. 142 and art. 145 are in
conflict ignores the nature of the two powers. No doubt the
effect of both is the sane but they do not operate in the
sane field ; the two authorities do not act on the sane
principles and in exercising their powers they do not take
t he same nmatters into consideration. The executive
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exercises the power in derogation of the judicial power.
The executive power to pardon including reprieve, suspend or
respite a sentence is the exercise of a sovereign or govern-
nmental power which is inherent in the State power. It is a
power of clenmency, of mercy, of grace " benign prerogative "
of the highest officer of the State and may be based on

policy. It is to be exercised on the ground that public
good will be as well or better pronoted by suspension as by
the execution but it is not judicial process. The exercise
of this power lies in the absolute and uncontrol | ed

di scretion of the authority in whomit is vested.

The power of the courts to suspend sentences is to be
exerci sed on judicial considerations. At Comon Law, it was
held in Ex parte U S. (1) courts possessed and asserted the
right to exert judicial discretion in the enforcement of the
law to tenporarily suspend either the inposition of sentence
or its execution when inposed to the end that pardon might
be procured or

(1) 61 L. Ed. 129 at P. 141.
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that the violation of lawin other respects nmight be
prevent ed. It was also heldthat a Federal District Court

exceeds its power by ordering that execution of a sentence
i mposed by it wupon a. plea of guilty be suspended
i ndefinitely during good behavi or upon considerations wholly
extraneous to the legality of the conviction : Ex parte U
S. (1).
Marshall, C J., in U S v. George WIlson (2) stated as
foll ows: -
R N N It is~ a constituent
part of the judicial systemthat the judge
sees only wth judicial® eyes, and knows
nothing respecting any particular case, of
which he is not inforned judicially "
In Ex parte Grossnman (3), it was said that adm nistration of
justice by the courts is not necessarily or always wise or
consi derate of circunstances which may mtigate a guilt and
in order to remedy this it was thought necessary  to vest
this in some other authority than the court to ameliorate or
avoid particular crimnal judgnments. The exercise of this
power has the effect of destroying the deterrent effect of
judicial punishnent. The extent of the two powers, judicia
and executive and the difference between the two has been
pointed out in United State8 v. Benz (4) in which it ~was
held that no wusurpation of the pardoning power of the
executive is involved in the action of a court in reducing
puni shment after the prisoner had served a part of the
i mpri sonnment originally im posed. At page 358 the
di stinction was stated as follows: -
" The judicial power and the executive / power
over sentenced are readily distinguishable.
To render judgnent is a judicial functioon. To
carry the judgment into effect is an executive
function. To out short a sentence by an act
of clemency is an exercise of executive power
whi ch abri dges the enforcenent of t he
j udgrment, but does not alter it qua judgnent.
To reduce a sentence by amendnent alters the
terns of the judgment itself and is a judicia
act as nuch as the inposition of the sentence
in the first instance"
(1) 61 L. Ed. 129 at p. 141.
(2) 8 L. Ed. 640, 643. 644.
(3) 69 L. Ed. 527, 530. 532.535.
(4) 75 L. Ed. 354.
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According to WIIlis " Courts nay exercise the power of
suspendi ng sentence although this, |ike the pardoni ng power,

partakes of the nature of an executive function; which shows
that giving of suspensions of sentences is an exercise of
executive power; WIIlis" Constitutional Law, p. 151
Clenency is the function of the executive and it is the
function of the courts to construe a Statute and not to
defeat it as construed.

The judicial power therefore is exercisable on judicia
consi derations. The courts woul d approach every question in
regard to suspension with a, judicial eye. They are unable
to look to anything whichis outside the record or the facts
which are proved before them It is not their sphere to
take into consideration anything which is not strictly
j udicial . A court knows nothing of a case except what s
brought before it in accordance with the laws of procedure
and evidence and consequently this is a power distinct from
the power of the executive which nay act, taking into
consi deration extra-judicial matters even on the ground that
suspensi on, rem ssion and conmutation may be nore for public
good and welfare than no interference. These are al
matters of public policy and matters which are not judicia
and are within the power of the executive and therefore it
cannot be said that the two powers operate in the sane
field. No doubt they nmay have the same effect but they
operate in distinct fields, on different principles taking
whol ly irreconcil able factors into consideration

Taking the <case of pardon it is inportant to note that
pardon is granted for reasons-other than innocence. A
par don, it has been said, 'affirns the verdict and
disaffirnms it not ". (28 Harvard Law Review at p. 647 by
Samuel WIliston).

Conmut ati on of sentences is a power which is exercisable by
the executive to anmeliorate the rigors of the punishment by
courts when death sentences are  inposed. It was not
contended that the power of comutation is not available to
the executive after the sentence is passed and before an
appeal is filed or pending the appellate proceedings. It
has the same effect as reduction of a sentence by .a court
from

556
death to one of inprisonnent for |life or transportation for
life as it used to be. In England and in America it is

exerci sed on the condition of acceptance by the convict but
no such limtation is inposed on the power of the executive
under the Indian law. But whereas the court will take into
consi deration only the circunstances which would justify the
exercise of judicial power it is open to the executive to
act on ,other grounds and the act of the executive is not
subject to review by the courts, the executive being the
sole judge of sufficiency of facts and of the propriety of
the action and no other branch has any control ' over
executive action.

As to suspension of sentence again in s. 426 of the Crininal
Procedure Code it is expressly stated that an appellate
court can suspend the sentence for reasons to be stated ; no
such limtation is inmposed on the executive under s. 401 of
the Code. The | anguage of the two sections thensel ves shows
the field in which the two powers operate although the
effect mamy be the sane. It is relevant to consider in this
connection the grounds on which a court acts in regard to
of fenses punishable with death or inprisonment for life
(s.497 of Cr. P. C) but no such restrictions inpede
executive action. Simlarly when the Supreme Court acts
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under art. 142 it acts judicially and takes only those facts
into consideration which are sufficient in the judicia
Sense to justify the exercise of its power ; so would be the
case when the power is exercised under the rules framed by
the court. Thus it appears that the power of the executive
and of the judiciary to exercise the power under arts. 161
and 142 or under ss. 401 and 426 are different in nature and
are exercised on different considerations and even may have
di fferent effect.

Executive power exercised in regard to sentences passed by
courts is in its very nature the exercise of constitutiona
authority which negatives the orders of the court. Every
time it is exercised it conflicts with some order of the
court whether it is a case of pardon or comutation of

sentence or a reprieve or suspension or respite. It is an
interference with some action
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of the court which makes the power of the executive to that
extent | overriding. It is for this reason that it has been

said in Anerican judgnments, e. ¢g., Ex parte Grossman(1l) that
al t hough the Constitution has nade the judiciary as
i ndependent of other branches as is practicable it 1is, as
often remarked, the weakest of the three. It nust |look for
a continuity of necessary cooperation in the possible
reluctance of either of the other branches to the force of
public opinion. The action of the executive interfering
with sentences passed by courts is a matter which is not
within the anplitude of the judicial power of the courts and
whenever any action s taken by the executive, unless it is
illegal, it is not justiciable nor subject “to legislative
control

The power that this court exercises under Order 21, Rule 5
nmust al so depend upon the decision of the question  whether
art. 145 can be used in derogation of the power given to the
CGovernors under art. 161. As has been stated above, being
subordinate legislation, it must in reality be subordinate
to the provisions of the Constitution which is obvious from
t he fact that any revision of the articles  of the
Constitution wll require the procedure laid down in the
Constitution for its anendnent whereas the rules made under
the Constitution can be changed by the court itself with the
approval of the President or by a Parlianmentary enactnent.
The language of art. 161 is of the w dest anplitude and
applies to the various forns of clenency nentioned therein
It is not denied that the power of pardon is not affected by
art. 142 and this power includes the power to reprieve. It
woul d be an undue construction of the exercise of the power
of pardon to take out fromits purview that portion of it
which is terned reprieve or stay of execution or . suspension
and respite of sentence which differs from suspension of
sentences only in term nology. The construction “suggested
would be illogical because the plenitude of the Ilanguage
would remamin unaffected before the petition for leave to
appeal is filed and after the decision

(1) 69 L. Ed- 527, 530, 532 535.
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of the appeal but the power would remain suspended during
the pendency of the appeal proceedings even though the power
of pardon and of commutation remains intact and t he
suggested restriction is not borne out by the |[|anguage of
the article. And this construction is opposed to decisions
of courts of Anerica where the power is simlar as in India.
Even on the anal ogy of the Privy Council case Bal mnukand v.
King Enperor (1) where reprieve was granted pending the
hearing of the special |eave petition, i. e., upto the date
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the petition was taken up, heard and decided and therefore
uptil that date the reprieve was necessary and proper. In

Rogers v. Peck(2) reprieve was granted for a period of tine
extendi ng beyond the hearing of the appeal proceedings.

If the argunent as to want of the power of suspension during
the period of pendency of an appeal is sustainable then the
power to commute nmust equally be so affected because what is
conmutati on when exercised by the executive is called
reducti on of sentence when ordered by the court. The two
are neither different in nature nor in effect.

Ref erence was made to a. 295 of the Governnent of India Act
of 1935 whereby the prerogative of the King and of the
Governor General as his delegate was specifically saved.
Ref erence was al so nade to 8. 209(3) of that Act which gave
to the Federal Court the power of stay in any case; the
argunent being that the prerogative power of the King and
hi s del egate the Governor General would not be unlimted but
for its being expressly saved by s. 295(2). A cl ose
exam nati on of these provisions and the application of rules
of interpretation do not support the soundness of this

ar gument .

Section 209(3) is in Part | X The Judi cature and Chapter 1
the Federal Court. It gave power to the Federal Court to
stay executions in any case under appeal as follows:

S.209(3) " The Federal Court may, subject to such terns

or conditions as it nay think fit to inpose, order a stay of
execution in any case under appeal to

(1) 42 1. A 133.

(2) 50 L. Ed. 256.
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the Court, pending the hearing of the appeal, and ‘execution
shal | be stayed accordingly

Section 295 is in Part XII Msellaneous and under sub-head
Provisions as to legal matters. Section 295 provided:-
S.295(1) " Were any person has been sentenced to death

in a Province, the Governor General in his discretion shal
have all such powers of suspension, rem ssion or comutation
of sentence as were vested in the Governor GCeneral in
Council imrediately before the commencenent of Part I'll of
this Act, but save ,as aforesaid no authority in India
outside a, Province shall have any power to suspend, remt
or comute the sentence of any person convicted in-the
Pr ovi nce:

Provided that nothing in this sub-section affects any power
of any officer of H's Majesty’'s forces to suspend, remt or
conmut e a sentence passed by a court marti al

(2)Nothing in this Act shall derogate fromthe right of
H s Mjesty, or of the Governor Ceneral, if any such right
is delegated to himby H's Myjesty, to grant pardons,
reprieves, respites or rem ssions of punishnent

Stay of execution is a termappropriate to civil proceedings
as 0. 21, rr. 26 & 29 and 0. 41, r. 5 of the Code of | G vi
Procedure would show but even if it applied to crimnina
pr oceedi ngs it woul d be of little assi st ance in
understanding the neaning of art. 142(1), in any different
manner from what has been said above. But s. 295(2) is
pressed into service to show that wherever the Power of the
executive is intended to be overriding. It is specifically
so stated. So construed the power exercisable by the
CGovernor Ceneral in his discretion and of the Governor will
be of lesser anplitude and subject to the limtation of s.
209(3), whereas the power of the King or the Governor
General acting under s. 295(2) will not be so which is
seem ngly incongruous. Besides the words " nothing in this
Act shall derogate " in s. 295(2) only enphasise the
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constitutional position of the King’s prerogative and of his
del egate and was nore in the nature of

72
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ex abundanti cautela’ because under constitutional practice
" Roy n'est lie par ascun statute, si il ne soi t
expressenent nosne " is a principle which has been accepted
in this court qua the Union or the States. " Were the King
has any prerogative, estate, right, title or interest he
shall not be barred of them by the general words of an Act

if be not named therein "; Broonmis Maxins, p. 39 (1939 ed.);
Province of Bonbay v. Municipal Corporation of the City of
Bonbay(1), where it was held that Crown is not bound unless
expressly naned or is bound by " necessary inplication
If the argunent of limtation of the King's prerogative
because of these saving words is sound then it neans in the
Constitution Act the British Parlianent did contenplate and
provide that the power of the King or of the Governor
General as his delegate as to suspensions, remssions or
conmut ati'on-woul d be overriding and exercisable in spite of
the pendency of an appeal in the Federal Court.
There are seven reasons for denying the argunment of conflict
between arts. 142 and 161 :-
(1) As has been di scussed above, the two articles operate
in two distinct fields where different considerations for
taking action apply. That is howthe two articles are
reconci | abl e and shoul d be reconciled: This  interpretation
accords with the rule of statutory co-existence stated in
text books on Interpretation of ~Statutes, which is as
foll ows: -
" 1t is sonetines found that the conflict of
two Statutes is apparent only, as their
objects are different and the | anguage of each
is restricted to its own object or subject.
VWhen their |anguage is so confined, they run

in parallel lines without neeting ". (Maxwell
on Interpretation of Statutes (1953 Ed.), p.
170).

(2) The proper rule of construction of

St at ut es was laid down in Warburton V.

Lovel and(2):

No rul e of construction can require that when

the words of a Statute convey a cl ear

neaning.......... it shall be necessary to

i ntroduce anot her part of the

(1) 73 1. A 271.

(2) 5 ER 499, 410.
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Statute, which speaks with | ess perspicuity,

and of which the words may be capabl e of / such

construction as by possibility to dinminish the

efficacy of the other provisions of the Act"
This rule was accepted in regard to the interpretation of
ss. 89, 92 and 93 of the Australian Constitution in the
State of Tasmania v. Conmmonwealth of Australia (1):

"Appl ying those expressions to these sections

| should say they anpbunt to this; Seeing that

sec. 89 hair an absolutely clear neaning, the

rules of construction do not require us to

i ntroduce another part of the Statute which

speaks with |ess perspicuity, and to apply

that part to the construction of sec. 89.

That woul d have the effect of diminishing the

cl earness of sec. 89 and appears to me to be

an absolute inversion of the rule which is
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applicable in such a case
In the instant case the words of art. 161 are clear and
unanmbi guous. It is an unsound construction to put a fetter
on the plenitude of the powers given in that article by
reading an earlier article which deals with the powers of a
di fferent departnment of CGovernnent and uses | anguage " which
speaks with | ess perspicuity
(3)Moreover it is a relevant consideration in the matter
of interpretation that the two articles are in tw different
parts. There is anple authority for the viewthat one is
entitled to have regard to the indicia afforded by the
arrangenent of sections and from other indications; Dorner
v. New Castl e-upon-Tyne Corporation (2) per Slesser, L. J.
The arrangenment of sections into parts and their headings
are substantive parts of the Act and as is pointed out by
Craies on Statute lLaw (5th Ed.), p. 165, " they are
gradual ly w nning recognition as a kind of preanble to the
enactnments which they precede limting or explaining their
operation " They may be |looked to as a better key to
construction than a nere preanble. Ibid p. 195.
(1) 1 CL.R 329, 357.
(2) [1940] 2 K. B. 204, 217 (C/A).
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In Inglis v. Bobertson(1l) which turned on the meaning of the
Factors Act, Lord Herschell said:-
"These / headings are not in nmy opinion nere
margi nal notes but the sections in the group
to which they belong nust be read in
connection wth themand interpreted in the
[ight of thent.
Vi scount Simon, L. C., said in Nokes V. Doncast er
Amal gamated Collieries Ltd. (2):-
"Moreover, sec. 154 contenplates-or,  at any
rate, provides for-the .dissolution of the
transferor conpany when the transfer of its
undert aki ng has been nmade, and there  appears
to be no neans of ‘calling back to life the
conpany so dissolved for see. 294 occurs in
Part V of the Conpanies Act, 1929, dealing
wi th winding up, whereas sec. 154 is found in
Part V'
These cases pl ace accent on the principle that the articles
142(1) and 161 deal wth different subjects showi ng
operation in separate fields and were not intended to
overlap so as to be restrictive of each other.
(4) The language of art. 161 is general, i. e., the  power
extends equally to all class. of pardons known to the |aw
what ever the nonenclature used ; Ex parte Wlls (3). and
therefore if the power to pardon is absol ute and exercisable
at any tinme on principles which are quite different fromthe
principles on which judicial power 1is exercised then
restrictions on the exercise of the |esser power of
suspensi on for a period, during which the appeal is pending
in this court would be an unjustifiable limtation on the
power of the executive. It could not have been the
intention of the framers that the anplitude of executive
power should be restricted as to becone suspended for the
peri od of pendency of an appeal in the Suprene Court.
(5)If this interpretation is-adopted it would lead to this
rather incongruous result that if the appeal is pending in a
Court of Session or the Hgh Court the power of the
executive will be abundant, overriding
(1) [1898] A.C. 616, 630.
(2) [1940] A C 1114
(3) 15 L. Ed, 421, 424.
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and operative during the pendency of appeals but wll be
restrictive when appeal is brought in the Suprene Court.
(6)Article 161 is a later provision and when it was
adopted the Constituti on nakers had al ready adopted art. 72
and arts. 142(1) and 145. It does not seemreasonable that
by so juxtaposing the articles it was the intention of the
franers to constrict the power of the executive. The rules
of interpretation on this point have thus been stated:

(a)lt is presuned that the | egislature does not deprive
the State of its prerogative powers unless it expresses its
intention to do so in express terns or by necessary
implication. Province of Bonbay v. Minicipal Corporation of
the City of Bonmbay (1); Director of Rationing & Distribution
v. Corporation of Calcutta (2).

(b)It seenms inpossible to suppose that so material a
change in the constitutional powers of the Governor was
i ntended to be effected by a side w nd.

(e)The law will not allow alteration of a Statute by
construction when the words nmay be capable of proper
operation-wi thout it; Kutner v. Philips (3).

(d)It cannot be assumed that the Constitution has given
wi th one hand what it has taken away wi th anot her; Dornmer v.
New Cast | e-upon- Tyne Corporation (4).

(e)If two sections are repugnant, the known rule is that
the last nmust prevail: Wod v. Riley (5), per Keating, J.

(7) The power given to the Governor in‘regard to pardons is

a specific power specially conferredas was vested in- the
colonial and British Governors in-Indian provinces during

British days. The power given to the court under Art.
142(1) is a general power exercisable for doing conplete
justice in any cause or matter. |If they, i.e., arts. 161

and 142(1) deal with

(1) 73 1.A 271

(2) Crimnal Appeal No. 158 OF 1956.

(3) [1891] 2 QB. 267, 272

(4) [1940] 2 K. B. 204. 217 (C.A)).

(5) [1867-8] 3 C. P. 26.
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the same subject matter as is contended then-art. 161 nust
prevail over art. 142(1) which is in accord wth the
constitutional position as above di scussed:

In the circunstances of this case 1 would grant the
petitioner exenption prayed for and proceed to hear the
speci al |eave petition on nerits.

BY COURT: In view of the majority Judgment, the petition is
di smi ssed.

Petition dism ssed.




