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ACT:

I ndustri al Di spute--Retirenent age--lIndustria
Tribunal --Jurisdiction to fix retirenment age--Wrkman if
bound by agreenent 'by Uni on of which he is not a nenber.

HEADNOTE

In 1955 the appell ant Conpany framed and brought into force
Standing Oders under which a staff enployee was to retire
at the age of 55. The Conpany in 1956, entered into an
agreement with its worknen, represented by the union, of
which all the worknen of the conpany were nenbers. The
agreement, among ot her things, fixed the retirenent age at
55. Notwithstanding this agreenment the Conpany issued a

Circular in 1960 to the effect that the managenent will not
require any enployee to retire before attaining the age of
58 wyears. In 1961, the Conpany entered into an agreenent

with one of the three unions of the workmen regarding the
conditions of enploynent. The agreenment provided that _an
enpl oyee shall retire at the age of 58. On the expiry of
this agreenent a fresh agreenent was entered into with the
same union in 1966. On one of the worknen attaining 58 years
the Conpany passed an order retiring the workman. An
industrial dispute was raised and it was referred to the
Tri bunal for adjudication.

The Tribunal recorded the findings that when  the workman
joined the service of the Conmpany in 1944 there were no
Standing Orders, rules or regulations regarding the age of
retirement; that though the workman was bound by “the 1956
agreenment the Conpany did not give effect to the ‘age of
retirement of 55 years as provided in the agreenent;  that
the 1961 and 1966 agreenents were entered into with a Union
of which the workman was not a nenber and, therefore, he was
not bound by the agreenent; and that in view of the decision
of this Court in CGuest Keen, WIlliamLtd. v. P. J. Sterling
[1960] 1 S.CR 348 the worknan was entitled to be in
service till his attaining the age of 60 years. On these
findings the Tribunal held the order retiring the workman
illegal and declared that he was entitled to be reinstated
and continue in service till he attained the age of 60
years.

In the appeal by special leave it was contended that (i) the
tribunal having held that the worknman was bound by the
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agreenment of 1956 should have held that the workman was
bound to retire at the age of 55 years as provided therein
or at any rate as per the Standing Orders framed in 1955 and
in this view it should have held the Conpany’s order
retiring the workman at 58 legal; (ii) the tribunal should
have held the agreenment of 1961 and 1966 binding on the
wor kman, especially as he had enjoyed the various other
benefits conferred by them and (iii) in any event the
tribunal had no jurisdiction to give a direction to the
conpany to continue the workman till he attained the age of
60 years.

HELD : That the Award of the Industrial Tribunal had to be
confirmed and the appeal di sm ssed.

(i) Though the workman entered the service of the conmpany in
1944, he is bound by the Standing Oders framed by the
conpany in 1955

742

as nuch as he was a worknman and enpl oyed at the time when
the standing Orders were certified. [748 H]

Agra Electricity Supply Co. Ltd. v. Sri Alladin and others,
[1970] 1 .C. R 808; CGuest Keen WIllans Private Ltd. v. P. J.
Sterling and others, 1960 1 S.C.R 348; W rknmen of
Kettlewell Bullen & Co. v: Kettlewell ullen & Co. Ltd.,
[1964] 2 L.L.J. 146 and Sal em Erode El ectricity Distribution
Conpany Ltd. v. SalemErode Electricity Distribution Co.
Ltd. Enployees" Union, [1966] 2 S.C.R 498, referred to.
The 1956 agreenent was a valid agreenent and-as rightly held
by Tribunal it was binding on the concerned workman.

But, the Tribunal’s finding that the agreenent of 1956 had
not been n effect tois justified. Fromthe 1960 «circular
and other circunstances it is clear that the managenent
decided not to retire, any enployee attaining the age of 58
years though the age of retirenment was years under the
Standing Orders framed in 1955 and under the agreement of
1956. [749 E]

The Dunl op Rubber Co. (India) Ltd. v. Wrknen and  Ohers,
[1960] S.C.R 51, referred to.

(ii)The agreenents of 1961 and 1966 will bind only such of
the enployees as were nenbers of the Union which was ' party
to the. The concerned workman was not a menber of the Union
was a party to the agreement. Therefore, the Tribunal was
justified holding that he was not bound by the agreenents of
1961 and 1966. And, the nere fact that an enpl oyee gets the
benefit of higher wages fixed under the agreenent cannot ~ be
considered to operate as a bar to disputing the right of the
managenent to retire himat the age of 58 years; it is only
when the clause relating to the age of retirenent is sought
to be enforced that he can raise a controversy. [751 H

(iii) The Tribunal is justified in considering the question
of the proper retirenent age of the workman. The, decisions
of this Court prima facie support the view of the  Tribuna
that the workman was entitled to continue till be attained
the age of 60 years. [752 E]

Guest Keen WIlliams Private Ltd. v. P. J. Sterling -and
QO hers, [1960] 1 S.C.R 348, Wrknen of Kettlewell Bullen &
Co. Ltd. v. Kettle well Bullen & Co. Ltd.,. [1964] 2 L.L.J.
146 and Agra Electricity Supply Co. Ltd. v. Sri Aladih and
others, [1970] 1 S.C.R 808, referred to.

This Court had enphasised that industrial adjudication in
India being based on industry-cumregi on basis, industria
tribunals have jurisdiction to make a" changes in a
Uniform Schene so that it might accord with the prevailing
conditions in the region where the enployees were working,
as the changes found necessary by the tribunal were to
ensure fair conditions of service. [752 H
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Further the trend in Wst Bengal region is the fix the age
of retirenent at 60 years for the clerical and subordinate

staff. [753 D

The Dunl op Rubber Co. (India) Ltd. v. Workmen and others,
[1960] 2 SS.C.R 51, Mv, British Paints (India) Ltd. v. Its

Wor kmen, [1966] 2 S.C.R 523, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 1490 of
1968.

743

Appeal by special Leave, fromthe Award dated the 29th Feb-
ruary, 1968 of the Fifth Industrial Tribunal, Wst Bengal
Cal cutta in Case No. 334 of 1967.

G D. Pai and D. N Gupta, for the appellant.

D. L. Sen Gupta, Janardan Sharma and S. K Nandy, far the
respondent’s.

The Judgrment of the Court was delivered by

Vai di yal ingam-J. This appeal, by special |eave, is directed
against the award dated February 29, 1968 of the Fifth
I ndustrial Tribunal, West Bengal, in Case No. 334 of 1967,
setting aside the order dated August 2, 1966 passed by the
appel l ant directing the retirenent of the concerned workman
on his attaining the age of 5 8 years.

The appellant is a Joint Stock Conpany i ncorporated under
the Compani es Act, '1956. It carries on business throughout
India as manufacturers and dealers of tyres, tubes for
notors, trucks and tractors etc. The workman concerned,
Hari Nath Bhattacharjee, was appointed in 1944. At that
tinme there wer e no rules regardi ng the age of
super annuati on. On April 26, 1955, the Conpany framed and
brought into force under s. 7 of the Industrial Enmploynent
(Standing Orders) Act, 1946, standing orders relating to its
staff enployees. Under clause 28 of the Standing Oders a
staff enployee as to retire on/ the first January next
following the year in which he attains 55 years of ‘age. But
it was also provided that if a staff enployee desires to
remain in service of the Conmpany after the -date when he
shoul d have been normally retired, the Managi ng Director had
the power to extend the enployee’s service year by -year
provided the work was: found to be satisfactory and the
enpl oyee was certified by the Chief Medical Officer a& of
good heal t h.

In 1956 an agreenent was entered into between the, appell ant
and its worknmen represented by the Dunlop Rubber Factory
Labour Union. C ause 14 of the agreenent fixed the age of
retirement of a staff enployee as the 1lst of January  next
following the year in which he has attained 55 years of age
Notwi t hstanding this agreenent wunder which the  age of
retirement of a staff enployee was 55 years, the appellant
issued a Circular on April 20, 1960 to the effect that the
management will not ask any enployee to retire before
attaining the, age of 58 years. |In this Circular, after
referring to the uniformage of retirement in Wst Benga
of enployees in Governnent and Commercial Establishment as
the age of 55 years, it is stated that the Industria
Tri bunal s throughout the

744

country have fixed the age of retirenent varying from 55
years to 60 years.

On June 29, 1961, an agreenment was entered into between the
appellant and the Dunlop Rubber Factory Labour Uni on
regardi ng the terns of engagement and conditions of
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enpl oyment of staff enployees. The agreenent deals wth
various matters. Cause 14 of this agreenent provided that
the staff enployees shall retire at the end of the nmonth in
which they attain the age of 58 years. This clause also
provides for a staff enployee retiring when he is declared
unfit on medical ground. Cause 27 provided that the
agreenment was to take effect from 1st January, 1961 and was
to remain in force for five years fromthat date. In view
of the expiry of the above agreenent, the appellant and the
same Union entered, into a fresh agreenent on Decenber 6,
1966 regarding the terms of engagenent and conditions of
enpl oyment for staff enployees. This agreement also deals
with various matters. Clause 6, dealing wth retirenent,
provided that the staff enployees shall retire at the end of
the nmonth in which they attain the age of 58 years. Cl ause
32 provided that the agreenent was to have effect from 1st
January, 1966 and was to remain.in force for five years from
that date.
On August /2, 1966 the Company inforned the concerned workman
that as per-the Conpany’s Regul ations, he was due to retire
on February 28, 1967 as he will be attaining the age of 58
years on February 15,7 1967. The workman replied on
Septenber 7, 1966 stating that he was not bound to retire on
conpl etion of 58 years as he had entered the service of the
Conpany |ong before the Standing Orders fixing the age of
retirement at the age of 55 years were framed. According to
the workman, he was entitled to continue in service till he
conpleted 60 years' of age. 1In this reply ‘he had also
referred to the mnutes of the neetings of the Wrks
Conmittee held on February 29, March 30 and May 4, 1956,
wherein fixing of age of retirement at 55 years was
di sputed. He had also referred to certain other matters in
his reply.
The appellant sent a further communi cation on Novernber 4,
1966 reiterating its stand that the workman was to retire as
mentioned in the letter dated August 2, 1966. The appell ant
further stated that though the age of retirenent was fixed
as 55 years in the Standing Orders dated April 26, 1955, the
age was raised to 58 years in the agreenents with the
recogni sed Union and that the said terns bad been accepted
by the enployees of the appellant including the worknan
concerned, The appellant sent a further comunication dated
February 25, 1967 to the workman stating that he was~ bound
by the age of retirenment fixed in the agreenents
745
dated June 29, 1961 and Decenber 6, 1966. It was  further
mentioned in this letter that all the enployees were
uniformy retired fromservice on attaining the age of 58
years in accordance with the said agreenents. The appell ant
further stated that the workman had enjoyed all the benefits
conferred on himunder the two agreenents and hence he was
bound by the retirenent age fixed therein
As conciliation proceedings failed, the Governnent of . West
Bengal referred to the Industrial Tribunal concerned for
adj udi cation the question :

"Whet her the retirement of Shri H. N.

Bhattacharyya is justified ?
To what relief, if any, is he entitled
The appellant relied on the agreenments dated June 29, 1961
and Decenber 6, 1966 in support of its stand that the order
regarding the retirenment of the workman was justified. In
fact the Conpany raised a plea that the concerned workman
was bound by the agreenment of 1956 entered into between the
appel l ant and the Dunl op Rubber Factory Labour Union fixing
the age of retirenment of its enployees at 5 5 years on the
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ground that the worknan was a nenber of the said Union. On
this basis it was pleaded by the appellant that the
concerned  wor kman has really got a higher age of
superannuation by virtue of the later two agreenents.

The Union on the other hand pleaded that as there were no
Standing Oders regarding the age of retirement when the
wor kman j oi ned service in 1944, he was entitled to continue
in service till he attained the age, of 60 years in view of
the decision of this Court in Guest, Keen, WIllians Private
Ltd. v. P. J. Sterling and others (1). The Union further
pl eaded that the agreenment of 1956 had not been given effect
to by the appellant as will be seen fromits Circular dated
April 20, 1966. The Union also contended that the workman
was not bound by the agreements either of June 29, 1961 or
of Decenber 6, 1966 as the Union, which was a party to those
agreements did not represent all the enployees of the,
appel lant including the concerned workman. The, Union
further raised a point that at the time of the appointnent
of the worknman, an assurance had been given by M. Edward,
Enpl oynent ~Officer of the Conmpany, that the worknan can
continue in service so long as he was found to be physically
fit.

The Tribunal has recorded the following findings : At the,
time when the concerned workman joined the services of the
appel | ant, there/ were no Standing Oders, Rul es or
Regul ati ons regarding the

(1) [1960] 1 S.C R 348.

746

age of retirenent. The plea of the Union regarding the
assurance stated to  have been-given by M. Edward was
rejected. At the tine when the agreenments of 1961 and 1966
were entered into, there were three Unions, nanely, Dunlop
Rubber Factory Labour Union, Dunlop  Wrknmen's Union and
Dunl op Wirkers’ Associ ation; but the agreenents were entered
into only wth one union, namely, Dunlop Rubber /Factory
Labour  Uni on. The con workman as- well as several other
enpl oyees were not the nenbers of ‘this union. On the other
hand, the workman was an active nenber of the Dunlop
Workers’ Union, which was not a party to either of the
agreements, and therefore, the workman was —not bound by
those agreenents. 1In 1966 there was only one Union, nanely,
Dunl op Rubber Factory Labour Union, representing all the
enpl oyees of the Conpany, and therefore the workman was
bound by the agreenent of 1956. But the Conpany did not
give effect to the age of retirement of 55 years as provided
incl. 14 of the agreenent of 1956. |In view of the decision
of this Court in Guest, Keen, WIlliams Private Ltd. v. P. J.
Sterling and others(1), the concerned worknman was entitled
to be in servicetill his attaining the age of . 60 -years.
The Conpany’'s plea that as the workman had enjoyed the
benefits conferred on all enpl oyees under the agreenents of
1961 and 1966, he was al so bound by the age of retirenent
provided therein, was rejected on the ground that the
wor kman can raise a dispute or a controversy about the age
of retirement only when the provision regarding the age  of
superannuati on was sought to be enforced. On these findings
the Tribunal held that the order dated August 2, 1966 passed
by the appellant is illegal and it also declared the right
of the concerned workman to be reinstated with all benefits
mnd that he is entitled to continue in service till he
attains the age of years.

M. G B. Pai, learned counsel for the appellant, raised
three contentions : (1) The Tribunal, having held that the
concerned wor kman was bound by the agreenent of 1956, should
have hel d that the worknman was bound to retire at the age of
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55 years as provided by cl. 14 therein or at any rate as per
clause 28 of 'the Standing Orders franed in 1955. 1In this
view, it should have further 'held that the Conpany’s asking
the workman to retire on conpletion of 58 years was | egal

(2) The Tribunal committed an error in holding that the
agreements dated June, 29, 1961 and Decenber 6, 1966 fixing
the age of retirenent at 58 years were not binding on the
concerned workman. On the other hand, it should have held
that those agreenents were binding on the, concerned workman
especially as he had enjoyed the various other benefits
conferred by them and (3) In any even the Tribunal had no
jurisdiction to,give a direction to the Conmpany to continue

the concerned workman in service till-he attained the age of
60 years.

(1) [1960] 1 S.C R 348

747

M. D. L. Sen Cupta, |earned counsel for the Union, pointed
out that the findings of the Tribunal that the agreement of
1956 was. binding on the concerned workman was itself

erroneous. He referred us to certain materials on record,
whi ch, according to him wll establish that protests had
been regardi ng the binding nature of the agreenent. |In the

alternative he contended that the age of retirement of 55
years as provided in cl. 28 of the Standing Orders framed in
1955 or in cl. 14 /of the agreenent of 1956, has never been
given effect to by the appellant as the circular dated Apri
20, 1960 will show as also the various dates on which the
wor kmen were retired. The agreenents of 1961 and 1966 ware
rightly held to be not binding on the concerned, workman, as
the concerned workman was not a menber of the wunion which
was a party to those agreenments. M. Sen GQupta further
poi nted out that when once the action of the appellant in
retiring the concerned workman on hi s attaining 58 years was
being challenged, the Tribunal had to consider till what
date the workman was entitled  to continue in service.
Unless a finding is recorded by the Tribunal on the latter
aspect, it will not be possible to consider otherwise the
validity of the order that was being challenged. Therefore,
he pointed out, that the Tribunal was justified An hol di ng
that the workman was entitled to continue in service till 60
years and it is on that basis that it held that the
term nation of the services of the workman-on his attaining
58 years was il l egal

We have already referred to the fact that the Tribunal has
di sbelieved the care set up by the workman regarding the
assurance stated to have been given at the tine of his
ntnent by the Enploynent O ficer, M. Edward. At the

time when the workman entered the service of the appellant
in 1944, adnmittedly there were no rules regulations or
agreenments regarding the age of super annuati on. In the
absence of any such rules, regulations or agreenent s
regardi ng the age of superannuation, it was the case of the
wor kman that he was entitled to continue in service so . |ong

as he was physically and nentally fit. The, Tribunal
felying on the decision of this Court in Guest, Keen
WIllians, Private Ltd. v. P. |. Sterling and others(1l) and

Workmen of Kettlewell Bullen & Co., Ltd. v. Kettlewell
Bullen & Co. Ltd.(2) has held that the Standing O ders which
are rules fixing the age of retirement, franed by a Conpany,
woul d have no application to its prior enployees unless it
is shown that such enpl oyees accepted the new rules as part
of their <conditions of service. These decisions have
further laid dowmn that in the absence of any such indication
that the enpl oyees have accepted the new rules as part of
their conditions of service, they are entitled to be in

appo
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service till they attain the age of 60 years. In support of
his 1st conten-

(1) [1960] 1 S.C R 348.

(2) [1964] 2 L.L.J. 14e6.

748

tion M. Pai pointed out that the above two deci sions,
relied A on by the Tribunal have been explained by this
Court in a recent decision in Agra Electricity Supply Co.
Ltd. v. Sri Alladin and others(1l). On the basis of the, said
deci sion, he contended that the Standing Orders framed in
1955 providing in cl. 28 the age of retirement of an
enpl oyee as 5 5 years, is binding on the appellant, though
the Standing Oders were franed long after he had entered
servi ce. The counsel further re-enforced this argunent
relying on the agreenent of 1956 and the finding of the
Tribunal that the -said -agreenent was binding on t he
concerned an. M. Pai urged that the agreenment of 1956,
which /is.ing on'the concerned workman, clearly establishes
that the represented by the Union including the concerned
wor khave ' accepted the rule regarding the age of retirenent

as part their conditions of service. In short, according to
M. Pai when concerned workman is entitled to continue in
service only till age of 55 years, he has really been given
a benefit by being allowed to continue till he attained the
age of 58 years.

Normal |y the above contention of M. Pai” will have consi der-
force. The decision in Guest, Keen, WIliams Private

Ltd. .P. J. Sterling and others (2) as to why the age of
retirement of years was fixed to enployees who have been in
service before Standing Orders fixing the age of retirenent
were framed, has en explained in Salem Erode Electricity
Distribution Conpany td. v. Salem -~ Erode Electricity
Distribution Co. Ltd. Enployees’ nion(3).” In fact, both
the decisions in Guest, Keen, WIlians, vate Ltd. v. P. J.
Sterling and others(1) and Workmen of Kettle Bullen & Co.
Ltd. v. Kettlewell Bullen & Co. Ltd.(2) have een expl ai ned
in Agra Electricity Supply Co. (Ltd. v. Sri Aladin nd
o hers(1). In the | atest decision, after a review of the
proviions of the Industrial Enploynent (Standing O ders)
Act, 1946, has been held that when the Standing Orders are
certified and one into operation, they beconme binding on the
enployer and all worknen presently enployed as also hose
enpl oyed thereafter the establishnent conducted by that
enployer. It has been further held that it cannot possibly
be that such Standing Orders would bin only those who are
enployed after they cone into force and those who are
enpl oyed previously, but are still in enploynent n they come
into force.

Applying the principles laid down in Agra El ectricity Supply
Co. Ltd. v. Sri Alladin and others(1l), it is clear that
t hough the concerned workman, in the case before us; entered
service of the ellant in 1944, he will be bound by the
Standi ng Orders framed appellant in 1955 after following the
provisions of the relestatute inasnmuch as he was a worknman
presently enployed the tine when the Standing Oders were
certified.

(1) [1970] 1 S.C.R 808.
(3) [1966] 2 S.C.R 498.
(2) [1960] 1 S.C.R 348.
(4) [1964] 2 L.L.J. 146.
749

Though M. Sen Gupta has been able to draw our attention to
certain protests nade by the worknman regardi ng the agreenent
of 195 6, in our opinion, the, finding of the Tribunal that
the concerned workman was bound by the said agreement has to
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be accepted. There is no controversy that in 1956 there was
only one union, nanely, Dunlop Rubber Factory Labour Union
There is further no controversy that the said uni on

represented all the enployees of the Conpany. The
agreement was entered into by the appellant with the said
Union. If so, it follows that was a valid agreement and as

rightly held by the Tribunal it was binding on the concerned
wor kman. Cl ause 14 of the said agreenent clearly specifies
that a staff enployee should retire on the 1st of January,
next follow ng the year in which he has attained 55 years of
age. By this agreement it nmust be held that the, enployees
have accepted the retiring age already provided in the
Standing Oders franed in 1955 as part of their conditions

of service. |If the 1956 agreenent holds the field, there is
no scape fromthe conclusion that the concerned worknman was
entitled to be in serviceonly till he attained the age of

55 years, and M. Pai is well founded in his contention that
the retirement of the workman |ong after he attained the age
of 55 years is justified.

It must " be noted that the Tribunal has found that the
agreement - of 1956 has not been given effect to by the
appellant. This finding is attacked by M. Pai. Even here,

in our opinion, the finding of the Tribunal is justified.
That the retirenent age provided under cl. 14 of the
agreenment of 1956 was not acted wupon by the appellant
Conpany is «clear fromthe following circunstances : The
appel | ant issued a circular on April 20, 1960 to the effect
that themanagerment ‘will not ask any enployee to retire
before, attaining the age of 58 years. In the said
circular, it 1is stated that the question ~of fixing the

retiring age of enployees, both in public and private
sectors, has received considerable attention and publicity
and that in West Bengal though the retiring age is ' alnost
uniformy 55 years, in Governnment service, the, Industria
Tribunals throughout the country have awarded ages of
ement varying fromb55 to 60. Fromthis circular it is

clear that the nmanagenent have decided not to retire any
enpl oyee before attaining the age of 58 years, though the
age of retirenent was 55 years as per clause 28 of the
Standing Orders franed in 1955 and clause 14 of the agree-
ment of 1956.

It is also pertinent to note that in Bonbay area, disputes
were rai sed by the enpl oyees of the appellant regarding the
age of retirement for clerical and subordinate staff to be
raised from55 to 60 years. The Industrial Tribunal raised
the age of retirement to 60 years. The,  —appel l'ant had
chal | enged the decision-,of the Industrial Tribunal before
this Court. This Court in.its decision

2-L106 SupCl /72

750

in The Dunlop Rubber Co. (India) Ltd. v. Wrknen and
others(1), rendered on COctober 16, 1959, upheld the order of
t he Tri bunal and dismissed the Conpany’ s , appeal
Following this judgnent the appellant had issued the
circular, referred to above, on April 20, 1960. The
appel lant entered into an agreenment with the Dunlop Rubber
Factory Labour Union June 29, 1961 fixing the age of
retirement at 58 years. The gane has been reiterated in the
second agreenment between the sanme parties on Decenber 6,
1966.

Even on Decenber 6, 1962 there is an inter office letter
i ssued by the appellant stating that those staff enpl oyees
who are over 52 or will attain the age of 52 on 1st January,
1963, will continue to work until the age of 60 years and
all others will retire at 5 8. Admttedly, as on January 1

retir
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1963, the concerned workman was over 52 years and as such
by virtue,of this letter he was entitled to continue in
service till the age of 60 years. All these circunstances
clearly indicate that the appellant has departed from the
original age of retirenent fixed at 55 by the 1956
agreenent .

The appellant had very strongly relied on Ex. 1, as
containing the |list of enployees (Staff, Qperatives &
Speci al Appoi ntnments) superannuated from 1956 to August 1
1967. According to the appellant the particulars furnished
inthis list will establish that the age of retirement of 55
years fixed by the 1956 agreement has been given effect to
and the staff has been retired on their attaining the age of
55 years as per clause 14.

We have already referred to the fact that cl. 14 of the 1956
agreement provides that staff enployees are to retire on the
1st of January, next follow ng the year in which they have
attained 55 years of age. W have gone through the
particulars nentioned therein. A perusal of the details
nentioned in colums 5 and 6 relating to date of birth and
date of retirenment relating to the years 1956 to 1959

clearly shows that except afew officers, all the others
have retired long after ~having conpleted 55 vyears of
servi ce. To take an instance : serial No. 8, CGopi Nath
Seal, who was born on April 8, 1894 retired on April 1,
1956, i.e., at about the age of 62 years. Simlarly, seria

No. 12, Dasurathi Bose, who was born on May 22, 1891 retired
only on April 1, 1956, i.e., when he was about 65 years. W
do not want to mltiply instances, because there are
ns who have retired at the age of 59 and long after
attaining the age of 58. The list furnished by the
appellant itself to establish that the 1956 ~agreenent was
given effect to regarding the age of superannuati on does not
support the appellant.

M. Pai pointed out that the aspect referred to by us in Ex.
I has not been put to the Conpany’ s w tness in which case an
expl anation would have been offered. When the facts and
particul ars

(1) [1960] 2 S.CR51
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in EX. 1 are quite clear and when the appellant itself
relied on that document to establish that the nenbers of the
staff were superannuated at the age of 55 years, it was its
duty to offer satisfactory explanation, if one such was
avai |l -abl e, to show why very many of ficers nentioned therein
were continued in service long after attaining the age of 55
years.

From what is stated above, the contention of M. Pai . that
the Tribunal’s finding that the agreenment of 1956 has  not
been acted upon, is erroneous, cannot be accepted. |If so,
it follows that the first contention of M. Pai w Il have to
be rejected.

Conming to the second contention of M. Pai, the agreenent of
1966, it can be safely left out of account as it cane into
ef fect only on Decenber 6, 1966 long after the notice dated
August 2, 1966 issued by the appellant to the concerned
wor kman. Coming to the agreenent of June 29, 1961 that was
one entered into between the appellant and the Dunl op Rubber
Factory Labour Union. At the time when this agreement was
entered into, there is no controversy, that there were three
| abour unions, nanely, Dunlop Rubber Factory Labour Union
Lunl op Workers’ Uni on and Dunl op Workers’ Associ ation. It
is not disputed by the appellant that the concerned worknan
was a menber of the Dunlop Workers’ Union, which was not a
party to any such agreenent with the appellant. |If the age

per so
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of retirenent at 58 had been fixed in the Standing O ders of
the Conpany after follow ng the procedure indicated in the
rel evant statute, as the, appellant originally did in 1955,
then the position may be different. On the other hand, what
the appellant did was to enter into au agreenent wth the
Dunl op Rubber Factory Labour Union, which represented only
one section of the staff enployees. Wen that is so, such
an agreenent will bind only such of the staff enployees who
were nenbers of the Dunl op Rubber Factory Labour Union

which was: a party to the agreenment. The concerned workman
who WAas not a nenber of the said union was justified in
contending that he was not bound by the agreenents of 1961
and 1966 and the Tribunal was also justified in upholding
that contention.

M. Pai then urged that the agreenents of 1961 and 1966
conferred very nmany benefits on the enployees and those
benefits have als been availed of by the concerned worknan.
Therefore, he urged  that the workman was bound by the
provi sions contained in those agreenents relating to the age
of retirenment. The nere fact that an enployee gets the
benefit of higher wages fixed under the, agreenment, in our
opi nion, cannot be considered-to operate as a bar to his
di sputing the right of the nanagement to retire himat the
age of 58 years. It is only when the clause relating to the
age of retirement i's sought to be enforced that he can raise
a contro-
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versy. The ot her provisions regarding gratuity and other
retirement benefits will accrueto the workman only on his

retirement and therefore it~ cannot be said that the
concerned workman had taken the benefit of those - provisions
before he was due to retire. Therefore, we are not
inmpressed with this contention of M. Pai. The ' second
contention is also to be rejected.

The [ ast contention of M. Pai need not detain us very |ong.
When the order of the managenent directing the workman to
retire on his attaining the age of 58 years was being

challenged as illegal, the Tribunal had necessarily to
consider what is the proper retirement age for the concerned
wor kman. It is only when a fin-ding is given that the

concerned workman is entitled to continue beyond 58 years
that the \Tribunal can hold the order —of the Conpany
directing his retirement at 5 8 years as illegal. So the
Tribunal was justified in going into that aspect. The
Tribunal has relied on the decisions of this Court in Guest,
Keen, WIllians Private Ltd. v. P. J. Sterling and others(1)
and Worknmen of Kettlewell Bullen & Co. Ltd. v. Kettlewell
Bullen & Cc,. Ltd.(2) for holding that the concerned
wor kman who had joined service at a tinme when there were no
rul es, regul ations, agreenents or Standing Orders regarding
the age of superannuation, was entitled to continue in
service till he attained the age of 60 years. Those
decisions prima facie support the view of the Tribunal ' that
the concerned workman, in the present case, is entitled to
centinue in, service till he attained the age of 60 years.
W have already referred to tile fact that the said
decisions have been explained by this Court in Agra
Electricity Supply Co. Ltd. v. Sri Alladin and others(3).
However, the finding of the Tribunal that the concerned
wor kman was entitled to continue in service till he attained
the age of 60 years can be supported on other grounds. e
already referred to the decision of this Court in The Dunl op
Rubber Co. (India) Ltd. v. Worknen and others(1l) relating to
the age of retirement being 60 years in respect of the
appel lant’s staff enployed in Bonbay region. Though t hat
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decision related to the enployees of the appellant in
Bonbay region, it should be noted that this Court rejected
the contention of the Conpany that it being an all India
concern it should have wuniform conditions of service
throughout the country for its enployees. It was further
enphasised by this Court that industrial adjudication in
I ndi a being based on industry-cumregion basi s, the
Industrial Tribunals have jurisdiction to nake necessary
changes in a uniformschenme so that it nmight accord with the
prevailing conditions ’'in the region where the enployees
wer e wor ki ng, as the changes found necessary by the Tribuna
were to ensure fair conditions of service.

(1) [1960] I S.C.R 348.

(3) [1970] 1 S.C.R 808.

(2) [1964] 2 L.L.J. 146.

(4) [1960] 2 S.C R 51.
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W have also referred to, theinter office letter dated
Decenber 6, 1962 which further shows that even according to
the appellant the concerned worknan.is entitled to continue
in service till the age of 60 years.

M. Pai has referred us to certain decisions to show that
the trend in West Bengal is'to fix the age of retirenent as
58 years for clerical and subordinate staff. M. Sen Gupta
also referred us to certain decisions in other regions to
show that the trend is to fix the age of " retirenent for
staff nmenbers at 60 years. But it is not necessary for us
to refer to those decisions cited either by M. Pai or by
M. Sen Gupta. We will only refer to the decision of this
Court in Ms British Paints (lndia) Ltd. v. I'ts W rknen(1l),
which relates to West Bengal region wherein this Court fixed
the age of retirenment both for factory worknmen and the staff
nmenbers in the Conmpany concerned at 60 years. ', No ' doubt,
it is pointed out in the said decision that the uniform age
was fixed for the factory workmen also in that case because
of the particular nature of work the factory worknen had to
do, but one thing is clear ' the trend in West Bengal region
isto fix the age of retirenent at 60 years for the clerica

and subordinate staff. From this point of view the
direction of the Tribunal that the, appellant was, entitled
to continue in service till 60 years is justified.

The result is that the Award of the Industrial Tribunal is
confirmed and this appeal dismssed with costs.

K. B. N Appeal dism ssed.

(1) [1966] 2. S.C.R 523.
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