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ACT:

Central Excise  and Salt Act 1944 " Section 4 scope of -
Determ nation of value for the purpose of excise duty-
Exigibility to excise duty of footwear and accessories under
Entry 36 of the First Schedule to the Act in terns of the
Notification No. G S R 171/67 dated 24th July 1967-
Interpretation of the Notification.

HEADNOTE

By virtue of Entry 36 of the First Schedule in the
Central Excises and Salt Act, 1944 "footwear and parts
thereof" in or on relation to the manufacture of which any
process is ordinarily carried on with the aid of power, is
chargeable to excise duty, the rate of duty being 10% ad
valoremin respect of "footwear" and 15% ad valorem in
respect of "parts of footwear". By a Notification dated July
24, 1967, issued In exercise of the powers conferred by sub-
rule (1) of rule 8 of the Central Excise Rules, 1944, the
Central Governnent exenpted, with effect fromthe 26th My,
1967, footwear falling under item No. 36 of the First
Schedul e to the Central Excises and Salt Act, 1944, of which
the value did not exceed Rs. 5 per pair fromthe whol e of
the duty of excise |eviable thereon.

During the vyear 1967 and 1968, Bata Shoe Conpany was
manuf acturing certain itens of footwear of  which the
whol esal e price was Rs. 6.25 per pair. The contention of the
conpany that since the assessable value of such' - itens of
footwear calculated in terns of section 4 of the Act, as it
stood at the relevant time was only Rs. 4.94 and thus |ess
than Rs. 5 per pair were qualified for exenption under the
Notification was negatived by the department on the ground
that while computing the value of the articles for the
purpose of judging the applicability of the exenption, the
duty element of the cost structure could not be deducted
fromthe wholesale price and on such cal culation the val ue
of such footwear would exceed Rs. 5 per pair

Three Wit Petitions were, therefore, filed in the H gh
Courts of Patna, Calcutta and the Punjab & Haryana, since
t he conpany had three manuf act uri ng est abl i shnents
attracting the jurisdictions of these Courts. The Patna Hi gh
Court allowed the wit petition accepting the contention of
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the conmpany and granted certificate of appeal to the
departrment. The High Court of Calcutta
961
di smissed the petition and accepted the stand of the
Department that the expression "value" occurring in the
Notification dated July 24,1967 1is not the deened "val ue”
cal cul ated according to the provisions of section 4 of the
Act, but is the real and actual "value" of the goods after
the paynment of the duty. The H gh Court of Punjab & Haryana
dism ssed the petitionin limni on the ground of |aches.
Both these two Hi gh Courts, however, granted certificate of
appeal to the conpany. Hence the three appeals by
certificates.

Al'lowi ng the appeals of the conpany and di sm ssing the
State appeal, he Court,
N

HELD 1.1 While conputing the "value" of the articles of
footwear for the purposes of testing the availability of the
exenption granted under the Notification dated July 24,1967
section 4 of the Central Excises and Salt Act, 1944 gets
attracted. Section 4 is conprehensive in its coverage and it
l ays down the procedure to be followed for determ nation of
"value" of any article inevery case where the article is
chargeable with duty at a rate dependent on the value of the
article. [966H, 967A]

1.2 Wiile the notification makes it clear that the
effect of the Notification is to render the changeability or
otherwi se to duty of excise of footwear falling under item
36 of the First Schedule is nade wholly dependent upon the
"value" of the article of footwear; in case such "value”
exceeds Rs. 5 per pair, duty will be chargeable at the rate
of 10% whereas if the value does not exceed Rs.5 per pair
no duty wll be chargeable on such itens of footwear, that
is the rate of duty will be nil. Thusentry 36 read al ong
with the Notification dated July 24, 1967 clearly shows that
the changeability to duty in respect of any article of
footwear is nmade dependent upon its value in tho sense that
the chargeability to duty of excise will arise only if the
"value" of the article does not exceed Rs. 5 per pair
[ 966D E, 967A- B]

1.3 Before determning the question of availability of
the exenption wunder the Notification dated July 24, 1967,
the first essential step, therefore, is to deternmne the
"value" of the article in the manner prescribed in section 4
of the Act. The fact that on such a conputationthe article
may ultimately be found to be exenpted fromexcise duty does
not have any bearing on the question of applicability of

section 4 of the Act for determining the ' 7’value" for
pur pose of duty. [967B-D
1.4 The expression '|‘or the purpose of duty" occurring

in section 4 has a wide inport. For all purposes connected
with the determ nation of chargeability and levy of duty the
provisions of the section are to be applied for computation
of the "value" of the article. Under the Explanation to
section 4, it is mandatory that in determ ning the price of
an article both trade discount as well as the anount of duty
cal cul ated as payabl e on the whol esal e cash price payable at
the time of renoval of the article based on the whol esal e
cash price referred to in clause (a) are to be deducted from
such whol esal e price. [967D E]

In the instant case, 1in as much as the value of the
articles of footwear in
962
question calculated in accordance wth the provisions of
section 4 of the Act did note exceed Rs.5 per pair, the
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articles in question were exenpted fromthe charge to duty
of excise under the Notification dated July 24, 1967 and the
conpany is entitled, forthwith, to a refund of the anbunts
of duty illegally realised by the Departrment. [967G H|

The Coll ector of Central Excise, Patna & Os. v. The
Bat a Shoe Conpany (P) Ltd. Al R Patna-approved.

The Bata Shoe Conpany (P) Ltd.. v. The Collector of
Central Excise & Ors., Calcutta, AIR Calcutta-: The Bata
Shoe Conpany (P) Ltd. v. The Collector of Central Excise &
Os., AIR Pun jab & Haryana-reversed.

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 353 (N
of 1971.

Fromthe Judgment and Order dated 29.7. 1970 of the
Punj ab .and Haryana Hi gh Court in C W No. 2331/70.

Cvil Appeal No. 1469 (N) of 1972.

Fromthe judgnent and -order dated 28. 6. 1971 of the

Pat na Hi gh Court in C WNo. 1330/10).
AND
Cvil Appeal No. 1470 of 1972.

Fromthe judgment and order dated 24. 12. 1971 of the
Calcutta High Court inF.MA No. 201 of 1971)

Dr. Y. S Chitale, Anil Sharma and Praveen Kunmar for
the Appell ants.

M S. Cujaral, V. K Punjwani, C. V. Subba Rao and Ms.
A. Subhashini for the Respondents.

The Judgnent of the Court was delivered by

BALAKRI SHNA ERADI,  J. In these three -appeals the
parties involved are the same and the point arising for
determination is identical. Hence they were heard together
and are being disposed of by this judgnent.

963

The Bata Shoe Conpany Ltd. (hereinafter <called ’'the
conpany’) is an existing conpany within the neaning of The
Conpani es Act, 1956; wth its head office at  No. 30,
Shakespeare Sarani, Calcutta-17. The conpany is engaged in
t he business of nmanufacturing and dealing in articles of
footwear and accessories. For the purposes of the said
busi ness, the conmpany has three manufacturing establishnents
nanely, a factory a Batanagar in the district of 24-
Par ganas, Wst Bengal, another factory at Batanagar near
Patna in the State of Bihar and a third manufacturing
establishment at Faridabad in the State of Haryana. By
virtue of Entry 36 of the First Schedule in the Centra
Exci ses and Salt Act, 1944 (hereinafter called the "Act’ ),
footwear and parts thereof in or in relation to the
manuf acture of which any process is ordinarily carried on
with the aid of power, is chargeable to excise'duty, the
rate of duty being ten per cent ad valoremin respect of
"footwear and fifteen per cent ad valoremin respect of
"parts of footwear’.

By a Notification G S. R 360, dated February 28, 1965
issued by the Central Governnment in exercise of the powers
conferred by Sub-rule (1) of Rule 8 of the Central Excise
Rul es, 1944 for short "the Rul es" footwear and parts thereof
were conpletely exenpted fromlevy of excise duty. However,
shortly thereafter, by other Notification dated My 26,
1967, the exenption fromduty granted in respect of footwear
and parts thereof by the preceding Notification dated
February 28, 1965 was withdrawn. Thereafter followed yet
another Notification dated July 24, 1967 which was in the
followi ng terns: -
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"NOTI FI CATI ON
CENTRAL EXCl SES
G S. R In exercises of the powers conferred by
Sub-rule (1) of rule g of the Central Excise Rule, 1944
the Central CGovernment hereby exenpts, with effect from
the 26th my, 1967, footwear falling under Item No. 36
of the First Schedule to the Central Excises and Salt
Act, 1944 (I of 1944) of which the value does not
exceed Rs. 5.00 per pair, fromthe whole of the duty of
exci se | eviabl e thereon
(No. 171/67)"
964
The sole question raised in these appeals Concerns the
interpretation of this Notification
During the year 1967 and 1968, the conmpany was
manuf acturing certain items. of footwear of which the
whol esal e price was RS.. 6.25 per pair The conpany cont ended
that since the assess able value of such itens of footwear
cal cul ated in-accordance with the provisions of Section 4 of
the Act, " as they stood at the relevant tinme was only Rs..
4.94 and hence less than Rs.. 5 ~per pair, such itens
qualified for exenmption from duty under the Notification
dated July 26,1967. Though originally the Departnment appears
to have been inclined to-accept the correctness of the stand
taken by the conpany. Later on they changed their stand and
inforned the conpany that the articles of footwear
manuf actured by it, of which the wholesale price was Rs.
6.25 per pair were 'chargeable to excise duty since while
conputing the "value" of the articles for the purpose of
judging the applicability of the exenption, the duty el enent
of the cost structure could not be deducted fromthe whole
sale price and on such calculation the wvalue of such
f oot wear woul d exceed Rs.. 5 per pair
The conpany took up the matter w'th the respective
Coll ectors of Central Excise in Wst Bengal, Bihar and
Haryana but wi thout success- In the meantinme the Depart nent
continued to |l evy and collected fromthe conpany substantia
amounts by way of duty on such articles of footwear. The
conpany, therefore, instituted separate Wit Petition'in the
Hi gh Courts of Calcutta, Patna and Punjab and Haryana The
Patna High Court allowed Wit Petition of the conpany and
upheld its contention that the articles of footwear in
guestion were not exigible to duty since they fell wthin
the scope of exenption granted the Notification of July 26,
1967. Accordingly a mandanus refund of the duty illegally
collected from the Conpany was issued by the Patna High
Court. The High Court of Calcutta however, took a different
view and accepted the stand of the Departnent that the
expression "value" occurring in the Notification dated July
26, 1967 is not the deened 'value' calcul ated according to
the provisions of Section 4 of the Act but is the real and
actual ’'value’ of the goods after paynent of duty. The Hi gh
Court of Punjab and Haryana was noved by the conpany only
after short interval of time during which it had been
pursuing its renmedies before the highest Departnental a
Aut horities as well
965
as before the Patna and Calcutta H gh Courts.A Division
Bench consisting of tw |earned Judges of the Punjab and
Haryana High Court dism ssed the conpany’s Wit Petition in
l[imni on the ground that the conpany had approached the
High Court at a very belated stage. The D vision Bench
however, certified the case to be St one to this Court under
Article 133 of the Constitution of I ndi a. Simlar
certificates were granted to the conpany and to the Union of
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I ndia respectively by the Hi gh Courts of Cal cutta and Patna.
That is how these appeals have cone to be filed in this
Court.

After hearing Counsel appearing on both sides and
gi ving our anxious consideration to the matter in all its
aspects, we are clearly of the opinion that the view taken
by the High Court of Patna is the correct one and the
contrary view taken by the H gh Court of Calcutta cannot be
sustained- W are also of opinion that on the facts and
circunstances of the High Court of Punjab and Haryana was
not justified in dismssing the Wit Petition of the conpany
inlimni on the ground of delay especially having regard to
the fact that the matter was throughout being actively
pursued by the conpany before the Departnental Authorities
as well as before the two other H gh Courts.

Section 3 of the Act is the charging section and Sub-
section (1) thereof |ays down that there shall be |evied and
collected in such manner as may be prescribed duties of
excise on  all excisable goods other than salt which are
produced ‘'or nanufactured in India and a duty on salt
manuf actured in, or inported by land into any part of India
as, and at the rates, set forth in the First Schedule
Section 4 deals with the subject of valuation of excisable
goods for purposes of charging of duty of excise. W shal
reproduce that section as it stood at the relevant tine,
omitting portions thereof which are wunnecessary for our
present purpose:

"4, Determnation of value  for the  purposes of
duty- where under this Act, any article is chargeable
with duty at a rate dependent on the  value of the
article, such val ue shall be deenmed to be-

(a) the wholesale cash price for which an article
of the like kind and quality is sold or is capable of
being sold at the tinme of the renoval of the articles
char geabl e

966

with duty fromthe factory or any other prem ses of

manuf acture or production for delivery at the place of

manuf acture of production, or if a wholesale market
does not exist for such article-at such place, at the
near est place where market exists.

(b) (Not relevant)

Expl anation-In determining the price of any .article
under this section no abatenment or deduction shall  be
al l oned except in respect of trade discount and amount of
duty payable at the time of removal of the article
chargeable with duty from the factory or other prem ses
aforesaid. ™

Under this Section, in all cases where any article is
charge able wth duty at a rate 'dependent upon its val ue
such "value’ is to be computed by deducting “from the
whol esal e cash price referred to in clause (a) two
conponents of the price structure nanely (1) trade discount
and (2) the amount of duty payable on the article at the
time of its removal fromthe factory or other prem ses of
manuf acture or production.

The short question for consideration is whether the
node of deternination of "value" prescribed by Section 4 is
not attracted while conmputing the "value of the articles of
footwear for the purposes of testing the availability of the
exenption granted under the Notification dated July 26,
1967. To our nmind the answer to the question is perfectly
sinple. Section 4 is conprehensive in its coverage and it
l ays down the procedure to be followed for determ nation of
"value" of any article in every case where the article is
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chargeable with duty at rate dependent on the value of the
article. On a careful reading of the Notification dated Ju

y 26, 1967, it also become «clear that the effect of the
Notification is to render the chargeability or otherw se to
duty of excise of footwear falling under Item 36 of the
First Schedule is made wholly dependent upon the 'value of
the article of footwear; in case such 'value’ exceeds Rs. 5

per pair, duty will be chargeable at the rate of 10% whereas
if the value does not exceed Rs. 5 per pair, no duty will be
chargeabl e on such itens of footwear, that is the rate of
duty will be "nil’. It is precisely to such a situation that

the provision of Section 4 gets attracted because as
expressly stated in the opening part

967
part of the said section the node of determination of
"val ue’ specified inthe section will be applicable to; al

cases where any article is chargeable wth duty at a rate
dependent upon the value of the article. In the case of a
total exenption, the rate will - be 'nil’. Thus Entry 36 read
along with ~the Notification dated July 24, 1967 clearly
shows that the chargeability to duty in respect of any
article of footwear is nmade dependent upon its value in the

sense that the chargeability to duty of excise ill arise
only if the "value’ ‘of the article does-not exceed RS. 5 per
pair.; It is therefore, plain that before determ ning the

guestion of availability of the exenption under the
Notification dated July 24, 1967, the first essential step
is to determine the value of the article in the manner
prescribed in Section 4 of the Act. The fact that on such a
conputation the article may ultimtely be found to be
exenpted from excise duty does not have any bearing on the
guestion of applicability of Section 4 of “the Act for.
determ ning the ’'value, for purpose of duty. The expression
"for the purposes of duty’ occurring in Section 4 has a w de
import. For all purposes connected with the determ nation of
chargeability and | evy of duty the provisions of the section
are to be applied for comuptation of the value / of the
article. Under the Explanation to Section 4, it is nandatory
that in determning the price of. an article -both ' trade
di scount as well as the anpbunt of duty cal cul ated as payabl e
on the wholesale cash price payable at the time of renova

of the article based on the whol esal e cash price referred to
in clause (a) are to be deducted from such whol esal e price.
This is the view taken by the- Hi gh Court of Patna in-the
j udgrment appeal ed against C. A No. 1469 of 1972 and we have
no hesitation to agree with the said view The Hi gh Court of
Calcutta was of opinion that Section 4 only |ays down the
formula or the principle for determ nation of "value for the
purpose of duty" and it has not |aid down any principle or
formula for the determ nation of value for exenption from
duty as already indicated. |In our opinion this “is not a
correct interpretation of the scope and anbit of Section 4
of the Act.

In the result, we hold that inasnmuch as the value of
the articles of footwear in question calculated in
accordance with the provisions of Section 4 of the Act did
not exceed Rs. 5 per pair, the articles in question were
exenpt from the charge to duty of excise under the
Notification dated July 24, 1967.

968

In the result C. A No. 1470 of 1972 arising out of the
judgrment of the High Court of Calcutta, C. A No. 353 of
1971 filed against the order of the H gh Court of Punjab and
Haryana and the Wit Petitions filed by the conpany in the
Hi gh Courts wll stand allowed with the direction that the
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amounts of duty illegally realised by the Departnent from
the conpany should be forthwith refunded to it. C. A No.
1469 of 1972 filed by the Collector of Central Excise, Patna

agai nst the decision of the Patna Hi gh Court wll stand
dismissed In C A No. 1470 of 1972 and C, A No. 353 of
1971 the appel lants will get their costs from the
respondents. There will be no order as to costs in C. A No.
1469 of 1972.

S R Cvil Appeal Nos. 353/1971 and 1470/ 2 all owed.

G vil Appeal No. 1469/72 dism ssed.
969




