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ACT:

U P. Internediate  Education Act, /1921: Section 16-
G 2)(c) & Regulations 55-62/U. P. Secondary Educati on
Services Commission & Selection Boards Act, 1982: Section
16(1) (a)

Scope and Effect of s. 16-32) (c)- Explained

Vacancy in the post of Principal/Headnaster-Wether can
be filled by process of transfer from one  educationa
institution to another.

HEADNOTE:

Section 16-G 2)(c) of the U P. Internediate Education
Act, 1921 and regulations 55 to 62 in Chapter I'll of the
Regul ations framed thereunder provided for the-transfer of
service of Head of Institutions, teachers and other

enpl oyees from one recognised institution to another. The
State Governnent promulgated the U P. Secondary Education
Services Comm ssion and Sel ection Boards ordi nance on July
10, 1981 with a viewto establish a Secondary Education
Servi ces Comm ssion and Secondary Education- Sel ecti on Boards
for selection of teachers in institutions recognised under
the Education Act. The ordinance was subsequently repl aced
by an Act in 1382 wth retrospective effect. Section
16(1)(a) of that Services Conmm ssion Act, 1982 provides that
notw t hstandi ng anything to the contrary contained in the
I nternedi ate Education Act, 1921 or the Regulations nade
thereunder, every appointnment of a teacher, sepcified in the
Schedul e thereto shall, on or after July 10, 1981, be made
by the managenment only on the reconmendation of the
Comm ssion. However, before the Services Conmm ssion and the
Sel ection Boards could be constituted the State CGovernment
had to nake a nunber of Removal of Difficulties orders
pursuant to the powers conferred under the aforesaid
ordi nance thereafter under the Services Conm ssion Act.

The respondent in Cvil Appeal No. 2072 of 1985 was
directed by
2
the District Inspector of Schools to be appointed as an ad
hoc Principal of an Internediate Coll ege under the Renoval
of Difficulties order issued under the Services Comm ssion
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Act. The Committee of Managenment of the College which
intended to fill the vacancy by transfer of a Principal from
some other Internediate college under the Education Act
filed a wit petition in the H gh Court against that order
of the District Inspector of Schools. During the pendency of
that petition, in an interimorder the Court recognised that
the respondent was working as an ad hoc Principal of that
institution. About this tinme the appellant, a Principal of
another Internmediate College, sought his release fromthat
coll ege and the Committee of Managenent through a resolution
dat ed Decenber 3, 1982 accepted him as Principal of their
college on transfer. The District Inspector of Schools
accorded approval to this transfer on February 19, 1983. The
respondent thereupon filed a wit petition in the H gh Court
agai nst the appointnent of the appellant by transfer under
t he Education Act.

The High Court allowed the wit petition of the
respondent, on April 9, 1985 by a majority follow ng the Ful
Bench ' deci sion in Raghunandan Prasad Bhat nagar V.
Admi ni strator, Gandhi Vi dyal aya | nt ernedi at e Col | ege,
Khekra, (Cvil— Msc. Wit~ Petition> No. 10301 of 1983),
wherein it had re-examined the correctness of the views
expressed by the Division Bench in Ratan Pal Singh v. Deputy
Director of Education, (1983 U.P. Local Bodies & Educationa
Cases 34) and the Conmittee of Managenent, Nationa
Internediate College Adali Indara, District Azangarh v. The
District Inspector of Schools, Azangarh, (1983 U P. Loca
Bodi es & Educational Cases 198), holding that it was not
perm ssible for the Committee of Managenent of an
Internmediate College to fill ~the post of Principal of the
Col l ege by transfer of a Principal from another Internediate
Col l ege after the commencenent of the  Services Conm ssion
Act .

The appel | ant appealed to this Court. Cvil Appeal Nos.
41)91-92 of 1985 were filed by the District Inspector of
Schools in support of the claim of the appellant. Cvi
Appeal Nos. 2628 and 2696 of 1985 and Special Leave Petition
No. 9542 of 1385 arise out of substantially simlar facts.

It was contended for the appellants (1) that s.16(1)(a)
of the Services Conmission Act, which provides for the
appoi ntnent of a Principal by the managenment only on the
recommendati on of the Comm ssion, did not inany way curtai
the provisions regarding transfer of
3
a Principal fromone college to another set forth in s. 16-
& 2)(c) of the A Education Act, (ii) that the right to apply
for transfer fromone institution to another under s. 16-
& 2)(c) of the Education Act was a condition of service of
an enpl oyee which neither expressly nor by necessary
inmplication could be said to have been abrogated by the
Services Commission Act, and (iii) that the “power of
transfer under s. 16-G 2)(c) should not be identified with
the power of appointment.

It was further contended that naking of amendnents to
the Regulations relating to transfer of service under the
Education Act by the State Governnent even after the com ng
into force of the Services Conmi ssion Act indicates that s.
16- 3 2)(c) of the Education Act continues to be operative.

On the question: Wiether in view of the enactnent of
the U P. Secondary Education Servi ces Conm ssion and
Sel ection Boards Act, 1382, the provisions of s. 16-Q 2)(c)
of the UP. Intermediate Education Act, 1321 and the
Regul ati ons nade thereunder in respect of the transfer of a
Principal fromone Internediate Coll ege to another continues
to be operative and effective.
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Dism ssing the appeals and the special |eave petition
t he Court
N

HELD: 1.(i) Upon the constitution of a Commi ssion under
the U P. Secondary Education Services Conmi ssion and
Sel ection Boards Act, 1982 it is no |longer possible for a
vacancy in the post of Principal, Headmaster or teacher of
the categories nentioned in the Schedule to that Act to be
filled by the process of transfer under s. 16-G 2)(c) of the
U P. Internediate Education Act, 1921 and its Regul ati ons.
[16 B-(C]

Raghunandan Prasad Bhatnagar v. Adm nistrator, Gandh
Vi dyal aya Internediate College, Khekra, GCvil Msc. Wit
Petition No. 10301 of 1983, approved.

Ratan Pal Singh v. Deputy Director of Education, (1983)
U. P. Local Bodies and Educational Cases 34 and the Committee
of Managenent, National Internediate College Adali Indara
District Azanmgarh v. ~The District Inspector of Schools
Azangarh, /(1983) U P. Local Bodies and Educational Cases
198, overruled.

1. (ii) ~The context ~in which 's. 16-@2)(c) of the
Education Act and its ~Regulations operated, the authority
conferred for that purpose and
4
the conditions subject to which it could be exercised stood
conpl etely superseded by the corresponding provisions of the

Services Conmission Act, its Rules and Regulations. No
duality in the source of power is contenplated. The contro
over all appointnments is exercised by a single source of

power, namely, the Conmi ssion under the Services Conm ssion
Act. [ 14 CD

(iii) The accuracy of the observation of the mgjority
i n Raghunandan Prasad Bhatnagar’'s case that s. 16-G 2)(c) of
the Education Act should be linmted to cases of nmnutual
transfer of services between teachers serving in different
institutions cannot be accepted having regard to the view
taken that s. 16-Q 2)(c) cannot (be pressed into service in
regard to vacanci es intended to be filled  on the
reconmendati on of the Commi ssion under the Servi ces
Conmi ssion Act. [16 F-Q

2. The schene set forth in the Service Comn ssion Act
enacts a conplete code in the matter —of selection of
teachers. Section 10(1) requires the managenent to notify
the vacancy to the Commission. Section 16(1)(a) mandates
that the appointnent of a teacher specified in the Schedul e
to the Act shall be made only on the recomrendati on of the
Conmi ssi on  notw t hst andi ng anyt hi ng to t he contrary
contained in the Internediate Education Act, 1921 or. the
regul ati ons made thereunder. Section 16(2) declares / that
every appoi ntnment nmade in contravention of s. 16(1) shall be
voi d. Section 22 provides for punishment for contravention
of the provisions of the Act. Section 32 pernits the
provisions of the Education Act and its Regulations to
continue in force in so far only as they are -not
i nconsistent with the provisions of the Services Conmi ssion
Act, its Rules and its Regul ations. [14E, 13B, 14D-E, 13G H

3.(i) The provision to apply for transfer under s. 16-
3 2)(c) of the Education Act could not be saidto be a
condition of service. The scheme under that Act envi sages
the appointnent of a Principal in relation to a specific
college. There is no State |level service to which Principals
can be appointed. Wen a Principal is appointed in respect
of a particular college and is thereafter transferred as a
Principal of another college a new appointment cones into
exi stence. His appointnment then is in relation to that
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college alone and to no other. Different colleges nmay be
owned by different bodies or organisations, so that each
Principal serves a different enployer. Therefore, on filling
the office of a Principal of a college a new contract of
enpl oyment with a particular enmpl oyer cones into existence.
[12 E-G

3.(ii) The power of transfer is enconpassed within the
power of
5
appointnent in as much as in its essential nature the
transfer of a teacher from one institution to another
inmplies the cessation of his appointnent in the forner
institution and his appointnent to the latter. Al though the
process of transfer nmay be governed by considerations
different from those for the appointnent of a person ab
initio as Principal and nmove through a different machinery,
the nature of the transaction remains the sane, nanely, that
of appointnment, —and that is so whether the appointnment be
through pronotion from the teaching staff of the sane
institutionor by transfer fromanother institution. [14 G
H, 13A]

4. The anendrments nmade to the Regul ations franmed under
the Education Act relating to the transfer of service even
after the comng into force of the Services Comm ssion Act
cannot alter the true construction of the scope of the
enact ments under consideration. If s. 16 2)(c) of the
Education Act itself had been amended an inference would
have been possible that the State Legi sl ature when amendi ng
that provision never intended that the provisions of the
Servi ces Conm ssion Act should -supersede s. 16-Q2)(c) of
the Education Act. [15G H, 16A-B]

In the instant case, the appointnent of the appellant
in Gvil Appeal No. 2072 of 1985 as Principal by transfer
havi ng been nade after July 10, 1981, ‘was governed by the
provisions of s.16(1)(a) of the Services Conm ssion Act and
was thus wvoid. It is, therefore,, not open to him to
chal | enge the continuation of the respondent in that office.

[ 16E]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 2072
and 4091-92 of 1985.

Fromthe Judgnent and order dated 9.4.1985 of the
Al | ahabad Hi gh Court in CM WP Nos 10301 and 2263 of 1983.

with

Cvil Appeal Nos. 2628, 2696 of 1985 and Special Leave
Petition No. 9542 of 1985

Fromthe Judgnent and order dated 30.4.1985 of the
Al'l ahabad High Court in C MWP Nos 17669, 11027 and 10675
of 1983

S.N. Kacker, R B Mehrotra, Rajesh, A D. Sanger,  Pranod
Dayal, Ms. S. Dixit and U S. Prasad for the Appellants
6

G L. Sanghi, Shanti Bhushan, Madan Lokur, Prasant
Bhushan and A K. Srivastava for the Respondents.

The Judgnent of the Court was delivered by

PATHAEK, J. The principal question in these appeals is
whether, in view of the enactment of the U P. Secondary
Educati on Servi ces Comm ssion and Sel ection Boards Act, 1982
and the Rules franed thereunder, the provisions contained in
s. 16-3F2)(c) of the U P. Internediate Education Act, 1921
and Regulations 55 to 62 in Chapter Il of the Regul ations
franed under that Act in respect of the transfer of a
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Principal from one Internediate College to another continue
to be operative and effective.

The Internedi ate Education Act, 1921 (shortly referred
to as ’'the Education Act’) and the Regulations framed
thereunder provide inter alia for the conditions of service
of Heads and of the teachers of such educati ona
institutions. The appointnent of the Heads and of teachers
of educational institutions in the State continued to be
governed by the Education Act for several years, but with
the passage of time it cane to be felt that the sel ections
of teachers wunder the provisions of that Act and the
Regul ati ons were not always free and fair and noreover the
field of selection was greatly restricted. As this adversely
affected the availability —of suitable teachers and the
standards of education the Government of Uttar Pradesh
promul gated the U. P. Secondary Education Servi ces Conmi ssion
and Sel ection Boards ordi nance 1981 on July 10, 1981 with a
view to establishing a Secondary Education Servi ces
Conmi ssion and six or nore Secondary Education Selection
Boards " for the selection of teachers in institutions
recogni sed under the Education Act. The ordinance was
repl aced subsequently by the enactnent of the U P. Secondary
Educati on Servi ces Conmm ssion and Sel ecti on Boards Act, 1982
(conveniently referred to as 'the Services Comm ssion Act’).
Thereafter the State Government framed Rules for carrying

out the purposes of 'the Act. It was sone tinme before the
Services Commission and the Selection Boards could be
constituted and therefore a nunber of Reroval of

Difficulties orders were mde by the State Governnent
pursuant to power conferred -under the aforesaid ordinance
and thereafter under the Conm-ssion Act.

We propose to take the appeal filed by On Prakash Rana
agai nst Swarup Singh Tomar (G vil Appeal No. 2072 of 1985)
as representative of the factual® context in which the
appeal s arise. The Veer Snarak
7
Internediate College is an educational institution in Baraut
inthe Adistrict of Meerut. It i's.an institution recognised
under the provisions of the Internediate Education Act,
1921. On June 30, 1982 the post of Principal of the College
fell vacant on the retirenent of the outgoing Principal, Ja
Singh. The Committee of Managenent resolved that Bhopa
Singh, the then Principal of the Adarsh Vedic Internedi ate
Col l ege, situated in the same district, should be invited to
join the post of Principal in the College. It was intended
that the wvacancy should be filled in accordance wth the
provi sions of the Education Act and the Regul ations made
t hereunder which permtted the transfer of a Principal from
one institution to another. As the transfer could be
affected only with the approval of the District Inspector of
Schools, an application was nade to the District lnspector
of Schools. He refused to grant approval. On July 13, 1982
the District Inspector of Schools directed the Conmttee of
Management to give charge of the post of Principal to the
respondent Swarup Singh Tomar as officiating Principal
Three days later, the District |Inspector of Schools
superseded that order and directed that the respondent
Swarup Singh Tomar should be appointed as ad hoc Principa
under the Renpval of Difficulties order issued under the
Services Comm ssion Act. The Comm ttee of Managenent of the
College filed a wit petitionin the Allahabad H gh Court
against the order of the District Inspector of Schools, and
during its pendency the H gh Court nmade an interimorder in
which it was recognised that Swarup Singh Tomar was
functioning already as ad hoc Principal of the institution.
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About this time, the appellant On Prakash Rana, who was
Principal of the B.P. Internediate College at Bijwara in the
district of Meerut, requested the Committee of Managenent of
his College to relieve himin order to enable his transfer
as Principal to the Veer Smarak Internediate College. On
Novermber 22, 1982 the Conmittee of Managenment passed a
resol ution accordingly. On Decenber 3, 1982 the Conmittee of
Managenent of the Veer Smarak Internediate Col |l ege resol ved
on accepting the appellant as Principal of the College on
transfer from the other institution. On February 19, 1983,
the District Inspector of Schools accorded his approval to
the transfer.

Tomar now filed a wit petition in the Al ahabad H gh
Court. He obt ai ned an interim order restraining the
Conmittee of Managenent from permitting Rana to fill the
post of Principal of the College, but the interimorder was
vacated on March 9, 1983 and - Rana has been working as
Principal of the College ever since. On April 9, 1985 the
Hi gh Court allowed the wit petition and quashed the order
dated February 19, 1983 wunder which the D strict |nspector
of School s had
8
accorded his approval to the transfer of Rana. In allow ng
the wit petition the H-gh Court followed the judgment of a
Ful | Bench of the/ Court pronounced in Raghunandan Prasad
Bhat nagar v. Administrator, Gandhi Vidyalaya Internediate
Col I ege, Khekra, (Civil Msc Wit Petition  No. 10301 of
1983). That was a case where the High Court re-exam ned the
correctness of the views expressed by two Division Benches
of the H gh Court in Ratan Pal “Singh v. Deputy Director of
Education, (1983 U P. Local Bodies and Educati onal Cases 34)
and the Conmittee of Mnagenent, National Internediate
Col l ege, Adali Indara District Azamgarh v. The 'District
I nspector of Schools Azangarh, (1983 U P. Local Bodies and
Educati onal Cases 198). The three | earned Judges who heard
the case were unable to cone to a unani nous opi nion, and by
majority the Full Bench held that (it was not permssible for
the Conmittee of Managenent of ‘an Internediate College to
fill the post of Principal of the College by the transfer of
a Principal fromone Internediate College to another after
the commencenment of the Services Comm ssion Act.

To appreciate the scope and range of the contentions
rai sed before us by the parties it is appropriateto set
forth at the outset the relevant provisions of the two
statutes and the pertinent Regulations. Section 16-G of the
Educati on Act provides:

"16-G Conditions of service of Head of
Institutions, teachers and ot her enployees-
(1) Every person enpl oyed in a recogni sed
institution shall be governed by such conditions
of service as may be prescribed by Regul ati ons and
any agreenent between the nmanagenent and such
enployee in so far as it is inconsistent with the
provisions of this Act or with the Regulations
shal | be void.
(2) Wthout prejudice to the generality of the
power s conferred by sub-section (1), t he
Regul ati ons nay provide for-
(a) the period of probation, the conditions
of confirmation and the procedure and
conditions for pronmoti on and puni shrent,
i ncl udi ng suspensi on pendi ng or in
contenpl ati on of inquiry or during the
pendency of investigation, inquiry or tria
in any crimnal case for an offence involving
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noral turpitude and the enol unents
9

for the period of suspension and ternination

of service with notice

(b) the scal es of pay and paynent of

sal ari es,

(c) transfer of service fromone recognised

institution to another,

(d) grant of leave and Provident Fund and

ot her benefits, and

(e) mai nt enance of record of work and service"
The Regul ations SS to 62 detail the procedure to be foll owed
when a pernanent enployee of an institution desires his
transfer to another institution. An application for transfer
is mmde to the Inspector of Schools. Al applications for
transfer are entered in aregister As soon as a substantive
vacancy or a tenporary vacancy likely to be made permanent
and which is to be filled by direct recruitnent is
advertised, the Manager of the institution has to send a
copy of . the advertisenent to the Inspector. The |nspector
will arrange wth the Managenent to see whether the vacancy
can be filled suitably by one of the applicants for
transfer. When the vacancy is not filled by transfer, the
Management may proceed to fill it by direct recruitnent. To
enable the transfer to take place it is necessary that the
Managenent of the institution where the application is

serving should be willing to release him and that the
Managenment of the institution to which the applicant seeks
transfer is wlling to accept him Apparently the appell ant

Rana relied on these provisions of the Education Act and the
Regul ations to obtain a transfer as Principal fromthe B.P.
I nternediate Col | ege, Bijwara to t he Veer Smar ak
I nternmedi ate Col |l ege, Baraut.
In anticipation of the promulgation of the Services
Conmmi ssi on ordi nance the U P Government issued a radiogram
to all District Inspectors in the State directing themto
stop all fresh selections and appointnents of Principals,
Head Masters and teachers including recruitment by pronotion
in all non- Gover nnent - ai ded Secondary School s, “except
mnority institutions, pending further orders . This was
followed on July 19, 1981 by the Services ~Comni ssion
ordi nance. Clause 16 of the ordinance provided that the
appoi ntnent of a teacher (the expression ’'teacher’  being
defined to include a Principal) could be made by the
Managenment only on the recomendation of the Conm ssion and
any appoi ntnent made in contravention of the clause would be
voi d. Thereafter, the Services Comm ssion Act was enacted
10
Section 3 provides for establishing a Conmssion to be
called the "Utar Pradesh Secondary Education Services
Conmission". It is to be a body corporate and entitled to
exerci se power throughout the State. Section 10 provides:
"10(1) For the purposes of making appoi nt ment of a
teacher specified in the Schedul e, the managenent
shall notify the vancancy to the Conmmission in
such manner and through such officer or authority
as may be prescribed.
(2) The procedure of selection of candi dates for
appoi ntnent to the posts of such teachers shall be
such as may be
Prescribed; Provided that the Conm ssion

shall, with a view to inviting talented persons,
give wide publicity inthe State to the vacancies
notified under sub-section (1)."

Section 11 details the procedure to be followed by the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 13

Conmi ssion after the notification of a vacancy under s. 10
for the purpose of holding interviews of the candidates and
preparing a panel of those found nost suitable for
appoi ntnent. The nanes on the panel are to be forwarded to
the Management of the institutions in accordance with the
prescri bed procedure and the Managenent is to appoint a
candi dat e accordingly. Section 16 decl ares:
"16(1) Notwithstanding anything to the contrary
contained in the Internedi ate Education Act, 1921
or the Regul ations nade thereunder but subject to
the provisions of sections 18 and 33-
(a) every appointnment of a teacher specified
in the Schedule shall, on or after July 10,
1981, be nmde by the nanagenent only on the
reconmendati on of the Conmi ssion
(b) every appointment of a teacher (other
than a teacher specified in the Schedule)
shall, on or after July 10, 1981 be nade by
the managenent _only on the recommendati on of
t he Board:

Provided that in respect of retrenched
enpl oyees, the provisions of section 16-EE of
the Intermediate Education Act, 1921 shal
apply with- the nodification that in sub-
section(2) of the afore-

11
said section, for thewords "six nmonths’' the
words 'two vyears' shall be deened to have
been substi t ut ed.
(2) Every  appoi-nt ment of a teacher, in

contravention of the provisions of sub-section
(1), shall be void."
Were a person is entitled to appointnent as a teacher in
any institution but is not so appointed by the Managenent,
he is given the right to apply to the Director of Education
Uttar Pradesh for a direction to the Managenent to appoi nt
himforthwith and to pay himsalary fromthe date specified
inthe order. Section 22 provides for the inmposition of a
penalty on any person appointing a teacher in contravention
of the provisions of the Act. Such contravention constitutes
an of fence punishable with inprisonnent which may extend to
three years or with fine up to Rs. 5,000 or wth both.
Section 32, of which nmuch will be said hereafter, provides:
"32. The provisions of the Internediate Education
Act, 1921 and the Regulations nade thereunder in
so far as they are not inconsistent wth the
provisions of this Act or the rules or regul ations
made hereunder shall continue to be in force for
the purposes of selection, appointnent, pronotion
di sm ssal, renoval, termination or reduction in
rank of a teacher."

Section 33 enables the State Governnent to pass orders
for a period of two years fromthe date of comencenent of
the Act for the purpose of renoving difficulties.

The central question is whether the enactnent of the
Services Conmmission Act results in the repeal of the
provisions of s. 16-G2)(c) of the Education Act and the
Regul ati ons nade thereunder. If that is so, no transfer to
the office of Principal in Internediate Coll eges can be made
except if at all, in accordance with the provisions of the
Services Commi ssion Act. In this connection, one point which
arises is whether the transfer of a Principal from one
Col l ege to another constitutes an appointnent to the latter.
It is the case of the appellants that the power relating to
appoi ntnents conferred on the Conm ssion under the Services
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Conmi ssion Act does not in any way curtail the provisions
regarding transfer set forth in the Education Act and its
Regul ations. It is wurged that the right to apply for
transfer is a condition of service of an enployee, and
neit her expressly nor by necessary inplication can it
12
be said that the Services Conmm ssion Act has abrogated that
right. It is a facility provided to every enployee and, it
is said, there must be clear |anguage before that right can
be taken away. It is contended that it is perfectly possible
to read the Education Act and its Regul ati ons side by side
with the Services Conm ssion Act and infer therefromthat
the power of transfer continues to co-exist under the forner
with the power relating to appointrments conferred on the
Comm ssion under the latter. There is no inconsistency
between the two powers, it is submitted, and that is
apparent when s. 32 of the Services Conmi ssion Act deals
with the effect of the inconsistency between the provisions
of the! Education Act, and the Regul ati ons nade thereunder
and the ‘provisions of the Services Comm ssion Act, and its
rules and Regul ations, “in regard to the "selection
appoi nt nent, pronotion, ~disnmissal, renoval, ternination or
reduction in rank of a teacher". This subm ssion is based on
the prem ses that the power of transfer is not enconpassed
within the power of appointnent. So it is said that s. 16 of
the Services Conmi/ssion Act whi ch -~ provides that the
appoi ntnent of a Principal can be made by  the Managenent
only on the recommendati on of the Conmi ssion does not bar
the transfer of a Principal fromone College to another

As is clear by now the fundanmental =~ basis of the
contention that the power of transfer under the Education
Act and its Regulations continues in force even after the
enactnment of the Services Conmission Act rests. on the
assunption that the power of appointnent does not' include
the power of transfer. |In our —opinion, the assunption is
unsust ai nabl e. The scheme under the Education Act envi sages
the appointnent of a Principal in relation to a 'specific
Col l ege. The appointnment is in relation to that Coll ege and
to no other. Mreover, different Colleges nay be owned by
di fferent bodies or organisations, so that -each Principa
serves a different enployer. Therefore, on filling the
office of a Principal to a College, a new contract of
enpl oyment with a particular enployer cones into existence.
There is no State |evel service to which Principals are
appoi nted. Had that been so, it would have been possible to
say that when a Principal is transferred fromone College to
another no fresh appointment is involved. But when a
Principal is appointed in respect of a particular College
and is thereafter transferred as a Principal of another
College it can hardly be doubted that a new appointnent
cones into existence. Although the process of transfer may
be governed by considerations and nove through a machinery,
different from the considerations governing the appointnent
of a person ab initio as Principal, the nature of the trans-
13
action is the sane, nanely, that of appointnent, and that is
so whether the appointnment be through direct recruitnment,
through pronotion from the teaching staff of the same
institution or by transfer from another institution

It is pointed out that when s. 10 of the Services
Conmi ssion Act requires that for the purposes of the naking
of an appointnent of a teacher the Managenent nust notify
the vacancy to the Commission, it does not speak of "every
vacancy", and designedly | eaves the possibility open of sone
vacancies being filled by transfer. This subnission is also
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wi t hout substance. A survey of the provisions of the
Services Comm ssion Act nakes it abundantly clear that the
entire matter of selecting teachers for recogni sed
institutions is intended to be governed by the Services
Conmi ssion Act. As the Preanble of the Act itself suggests,
that is the whole purpose of establishing the Services
Conmi ssion. Section 3 envisages the Comrission as a body
corporate, an entity of continuing existence, manned by
persons of enminence and distinction from the judicia
services and the educational services and sel ected
academ cians with a superior |evel of teaching experience,
and armed with a carefully delineated power to select
teachers, through a detailed procedure intended to select
the best. No wonder than that s. 16(1) nandates that "every
appoi ntnent" of a Principal = can be nade by the Managenent

"only on the recomendation of the Conmission". Section
16(2) goes further. It declares that every appoi ntment made
in contravention of s. 16(1) shall be void. It is only in

exceptional cases, where the Commission has failed to
recormend the nanme of a suitable candidate for appoi nt nment
within one year from the date of notification of the
vacancy, or the post has actually remai ned vacant for nore
than two nonths then, under s. 18(1), the Managenent nay
appoint, by direct recruitment or pronotion, a teacher on a
purely ad hoc basi's from anobngst the 'persons possessing
qualifications prescribed under the Education Act or the
Regul ati ons nade thereunder. Section 22 denobnstrates how
absolute is the ban. on appointing “a teacher through a
procedure outside the provisions of the Services Conm ssion
Act, for the section provides that any person who appoints a
teacher in contravention of the provisions of ‘that Act
shall, on conviction, be punished with inprisonnent for a
termwhich nmay extend to three years or with fine which my
extend to Rs 5000 or with both. ‘Any doubt remaining is
renmoved conpletely by s. 32 of the Services Conmi ssion Act
which permts the provisions of the Education Act and its
Regul ations to continue in force(in so far only as they are
not inconsistent with the provisions of the  Services
Comm ssi on
14
Act, its Rules and its Regulations in the matter of the
sel ection and appoi ntnent, anong ot her things, of a teacher
W are firmly of opinion that no duality in the source
of power is contenplated in the matter of filling the office
of Principal of a College. It is not possible to contenplate
that transfers can be affected with the approval ~of the
District Inspectors of Schools wunder the Education Act and
its Regul ations, while appointnments (other than by transfer)
can be nade upon the recomendati on of the Comm ssion.” The
control over all appointnents is exercised by a single
source of power, namely, the Comm ssion under the Services
Commi ssion Act. It is no longer possible to invoke s. 16-
& 2)(c) of the Education Act and its Regulations and
transfer a Principal from one institution to another. The
context in which those provisions operate, the authority
conferred for that purpose and the conditions subject to
which it can be exercised stand conpl etely superseded by the
correspondi ng provi sions of the Services Conm ssion Act, its
Rul es and Regulations. That is anply denmonstrated by the
declaration in s. 16 of the Services Conmm ssion Act which
mandat es that the appointnent of a Principal shall be made
only on the recomendation of the Commi ssion "notwithstand-
ing anything to the contrary contained in the Intermediate
Educati on Act, 1921 or the Regul ati ons nade thereunder." The
schene set forth in the Services Comm ssion Act enacts a
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conplete code in the matter of selection of teachers, and
resort is no longer permissible to the provisions of the
Education Act and its Regulations for that purpose. Were
the Services Conmission Act intended that any provision of
the Education Act pertaining to the appointment of a teacher
should continue in force, it expressly provided for such
savi ng. For exanple, the proviso to s. 16(1) of the Services
Conmi ssion Act enacts that the provisions of s. 16-EE of the
Educati on Act which provide for the absorption of retrenched
enpl oyees agai nst permanent vacancies shall apply wth
certain nodifications.

A submi ssion on behalf of the appellant is that the
power to transfer the 'service of a teacher from one
institution to another under s. 16-G2)(c) of the Education
Act is a condition of service and should not be identified
with the power of appointnent. W have already explained
that in its essential nature the transfer of a teacher from
one institution to another inplies the cessation of his
appoi ntnent in the former institution and his appointnent to
the latter. It will also be noticed that the selection of
teachers of the categories nmentioned in the Schedule to the
Servi ces Comm ssion Act has been consi dered by
15
the State Legislature off such manifest  inmportance that a
hi gh powered A Comm ssion has been envi saged for discharging
that function. It is a Conmission consisting of persons
hol di ng positions of eminence in the Judicial Services or in
the State Education Services or wthteaching experience as
Uni versity Professors and College Principals. It is intended
that whenever a vacancy arises in the post of a teacher the
Comm ssion nust be notified of it. In the selection of a
teacher the Conmi ssion has been char ged with t he
responsibility of inviting talented persons and selecting
the best fromanong them The selection has to be nmade in
the context of the particul ar needs and requirenents of the
College. It is a responsibility off grave magnitude, the
appoi ntnent of the head of an educational institution, and
therefore nost appropriately entrusted to the vision, w sdom
and experience of a high powered body, the Comm ssion. To
contenplate that a vacancy can be filled by transfer, even
subject to the approval of the District Inspector of
Schools, is to admt the possibility of an appointnent which
does not neasure up to the high standards and norns whi ch
the Conmission can, having regard to its conposition -and
statutes, be expected to apply. The Conmi ssion, as we have
mentioned earlier, is envisaged as a . corporate body
constituted for the entire State, and in the selection of
teachers as Principals and Lecturers of  Internediate
Col l eges and as Headmasters of Hi gh Schools and Trained
Graduate Grade teachers of Hi gher Secondary Schools/ (the
categories of teachers detailed in the Schedule), it can
al so be expected to bear in nind the needs and standards of
education designed for the entire State. The object of the
Services Comm ssion Act would be defeated if vacancies to
posts of such responsibility and obvious inportance in-the
field of education can be filled by bypassing the Comi ssion
and nmaking appointrments by transfer under s. 16-G 2)(c) of
the Education Act. As the Services Conmission Act stands
today, no appointnment by such transfer can be envisaged to
those vacancies which fall wthin the responsibilities of
t he Commi ssi on.

Qur attention has been invited to the circunstance that
even after the coming into force of the Services Conm ssion
Act the State Governnment has made anendnents to the
Regul ati ons under the Education Act relating to the transfer
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of service under s. 16-@2)(c) of the Education Act. It is
urged that the making of such anmendnents indicates the
belief in the State Governnent that s. 16-G2)(c) of the
Education Act continues to be operative. It is pernissible
to say, we think, that the maki ng of those amendnents cannot
alter the true construction of the scope of the enactnents
under consideration. It

16

may have been another thing altogether if an anmendnent had
been nade to s. 16-G 2)(c) of the Education Act itself, from
which an inference may have been possible that the State
Legi stl ature, when anending that provision on the basis that
it continues in operation, has given clear indication
thereby that it was never intended that the provisions of
the Services Conmi ssion Act  should supersede s. 16-3 2)(c)
of the Education Act.

In view of the aforesaid considerations, we hold that
upon the constitution of a Conm ssion under the Services
Conmi ssion Act it is no |longer possible for a vacancy in the
post of  'Principal, Headmaster or teacher of the categories
nmentioned-in the Scheduleto the Services Commi ssion Act to
be filled by the process of transfer under s. 163 2)(c) of
the Education Act andits Regulations. On this point we find
ourselves in agreement with the majority opinion of the Ful
Bench of the High’' Court in Raghunandan Prasad Bhatnagar
(supra) and are unable to agree with what has been said by
the Division Benches of that Court- in Ratan Pal Singh

(supra) and The Conmittee of Managenent , Nat i onal
Intermedi ate Coll ege, Adali I'ndara District Azanygar h
(supra).

As the nandate inposed by s. 16(1)(a) of the Services
Conmi ssion Act that the appointnent off a Principal of an
Internediate College shall, on or after July 10, 1981 be
made only on the recommrendation of the Comission, and
i nasmuch as the appointment by transfer of the appellant as
Principal of the Veer Smarak Internedi ate Col |l ege took place
after that date, the appointnent of the appellant nust be
regarded as void.

The majority in Raghunandan  Prasad Bhatnagar (supra)
has ob served that s. 16-3 2)(c) of the Education Act shoul d
be limted to cases of mutal transfer of services between
teachers serving in different institutions: W find it
difficult to accept the accuracy of that observation, having
regard to the view taken by wus that s. 16-Q2)(c) of the
Educati on Act cannot be pressed into service at all nowin
regard to vacanci es intended to be filled on t he
recomendati on of the Comm ssion under the Servi ces
Conmi ssi on Act

An attenpt was nade by the appellant to show that the
respondent Tonmar is not entitled to continue as Principal of
the Veer Snarak Internmediate College and our attention was
invited to the provisions of successive U P. Secondary
Educati on Servi ces Conm ssion (Renova
17
of Difficulties) orders. Having regard to the finding that
the appellant A can have no claimto the office of Principa
of that College on the basis of the transfer affected in his
favour, we do not think it is open to himto challenge the
continuation of the respondent Tomar in that office.

Cvil Appeal No. 2072 of 1985 fails and is liable to be
di sm ssed

Cvil Appeal Nos. 4091-4092 of 1985 have been filed by
the District Inspector of Schools, Meerut in support of the
claimof On Prakash Rana and as they raise the sane
guestions as Civil Appeal No. 2072 of 1985 filed by Om
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Prakash Rana, |earned counsel for the District |Inspector of
School s adopts the subnissions nade by | earned counsel for
Om Prakash Rana.

Cvil Appeal Nos. 2628 and 2696 of 1985 arise out of
substantially simlar facts, and those appeals will also be
governed by the view taken in the appeal preferred by Om
Prakash Rana.

A Special Leave Petition (S.L.P.(C) No. 9542 of 1985)
has been filed by Shashi Pal Singh praying for special |eave
to appeal against the judgnment and order of the Allahabad
Hi gh Court in which the Hgh Court, following its viewin
Raghunandan Prasad Bhat nagar (supra) has quashed the
appoi nt nent of the transferee Principal

Upon the considerations which have found favour with
us, the af orementioned appeals and the special |eave
petition rmust fail.

In the result, all these appeals and the special |eave
petition are di smssed. There is no order as to costs.

P.S. S Appeal s and Petition disn ssed.
18




