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SEN, J.

This is an appeal by the Collector of Central Excise
agai nst an order passed by the custons, Excise and Gold
(Control) Appellate Tribunal (CEGAT). The ~controversy in
this case is about the <classification of a  particular
variety of fabric known as Sort No. 89225 manufactured by the
Gaekwar MIls Limted, the respondent herein. There is no
di spute regarding the conposition of ~this fabric  which
contains 33% polyester, 32%  viscose and 35% cotton.
Pol yester is a non-cellul osic man-made fibre, while viscose
is a cellulosic man-nmade fibre. The case of the Col l'ector of
Central Excise is that the fabric falls under Item22 of the
Central Excise Tariff Schedul e, whereas the CEGAT has taken
the view that it falls under Item No.19 of the Tariff
Schedul e.

Rel evant extracts fromthe aforesaid Tariff Itens are
gi ven bel ow. -

" Item No. 19, Cotton Fabrics.

"Cotton Fabrics" neans al

varieties of fabrics manufactured

either wholly of partly fromcotton

and i ncl udes dhoti es, sar ees,

Chadders, bedsheets, counterpanes,

tabl e-clothes, enbroidery in the

piece, in strips or in motifs and

fabrics inpregnated, coat ed or

lam nated with pr eparations of

cel lul ose derivatives or of other

artificial plastic materials, if

(i) in such fabrics cotton contain

nore than 40 per cent by wei ght of

cotton and 50 per <cent or nore by

wei ght of non-cellulosic fibres or

yarn or bot h:

Expl anation I1:- \Were two or nore
of the following fibres, that is to
say,

(a) man-made fibre of cellulosic
origin
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(b) cotton

(c) wool

(d) silk (including silk noil)

(e) jute (including Bimlipatnam
jute or nesta fibre)

(f) man- made fibre of non-
cellulosic origin

(g) flax

(h) rame

in any fabric are equal in weight,
then such one of those fibres the
predom nance of which would render
such fabric fall under that item
(hereafter in this Expl anati on
referred to as the applicable Item
among the Item Nos. 19, 20, 21, 22,
22A and 22AA; which read with the
rel evant notification, if any, for
the 'time being in force issued
under ~the Central Excise Rules,
1944, invol ves the highest anount

of duty, shall be deemed to be
predom nant in such” fabric and
accordingly such fabric shall be
deened to fall under the applicable
[tem

Item No. 22 Man- Made Fabri cs.
"Man-made  fabrics" nmeans al

varieties of fabrics nanufactured
either wholly or partly from man-
made fibres or yarn and includes
enbroidery in the piece, in strips
or in notifs and fabrics
i mpregnated, coated or |aminated
with preparations of cel I ul ose
derivatives or of other artificia

plastic cellulosic fibre or( yarn

or (ii) non-cellulosic fibre or
yarn, predom nates in weight:

Provi ded that in the case. of
enbroidery in the piece, in strips
or in motifs and fabrics

i npregnated, coated or |amnated

with preparations of cel I ul ose

derivatives or of other artificia

pl astic materi al s, such

predom nance shall be in relation

to the base fabrics which are

enbroi dered or inpregnated, coated

or lam nated, as the case may be

Expl anation 111:- Explanation 11

under Item No.19 shall, so far as

may be, apply in relation to this

itemas it applies in relation to

that item™

The Tariff Entries are quite clear and there is no
anbiguity as to their neaning. In order to bring the fabric
manuf actured by the respondent within "Cotton Fabrics", the
Collector will have to establish that in such fabric cotton
predom nates in weight or such fabric contains nore than 40
per cent by weight of cotton and 50 per cent or nore by
wei ght of non-cellulosic fibres or yarn or both. Neither of
the two conditions has been fulfilled in this case. It is
not the case of the Collector that even though only 35 per
cent of the fabric is nade out of <cotton, such cotton
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exceeds the conbined weight of polyester or viscose fibre
whi ch account for 65 per cent of the fabric. "Predom nates
in "weight", in this context, nust nean weight in excess of
the conbined weight of the other two types of fibres. There
can be a second type of case where any fabric may contain
nore than 40 per cent by weight of cotton and 50 per cent or
nore by weight of non-cellulosic fibre (polyester in this
case or yarn or both. In such a case, ever though cotton
does not predoninating the fabric will be treated as cotton
fabric. That is a legal fiction Wich does not cone into
play in this case because the fabric contains only 35 per
cent cotton and 33 per cent polyester (non-cellulosic
fibre). It is not the case of the Departnent that the weight
of cotton is nmore than 40 per cent of the fabric and the
wei ght of non-cellulosic fibre is 50 per cent or nore.

It was specifically argued on behalf of the assessee
before the Tribunal that in order to predominate in weight,
cotton nust be nore than 50 per cent in weight. This was not
the case 'here. The facts were not disputed by the Revenue
but a | egal argument was advanced that if a fabric conprised
of three or four types of fibre, it was enough if the cotton
was the [largest constituent ~of the fabric. The predoni nant
fibre of the fabric ~would be cotton. Therefore, the fabric
will have to be treated as cotton fabric. The Tribuna
rejected this argunent by pointing out that this contention
if upheld, would lead to absurdity. Even'if a fabric was
conposed of five different fibres of which cotton was only
2? per cent in weight, even then, it will have to be held
that cotton was the predom nant fibre and the fabric will be
cotton fabric. The Tribunal held that the predom nance in
Tariff Itenms 19 and 22 should be absolute predomn nance,
i.e., equivalent to nore than 50 per cent in weight. That
being the position in fact, there could not be any doubt
that the fabric in dispute in this case was not cotton
fabric.

There is considerable force in the viewtaken by the
Tribunal. But we need not express any final opinion on this
point. This case can be disposed of on another ground. It
was pointed out on behalf of the assessee before the
Tribunal that this fabric was not ~ known in-the market as
cotton fabric. This fact was not disputed by the Revenue. It
is well settled that an excise entry must be understood in
the sense in which it is wunderstood in the nmarket  pl ace
unless there is a special definition to the contrary. There
is no such definition or rule in the Excise Act which |ays
down that even if a fabric conmprises of wonly 35 per cent
cotton, have to be treated as cotton fabric.

It was asserted before the Tribunal on behalf of the
assessee that the fabric wunder consideration was known in
the trade as "man-nade fabric". This again was not disputed
by the Revenue.

On behalf of the appellant, our attention was drawn to
the case of Collector of Central Excise v. Rajasthan Spg. &
Wg, MIls Ltd., (1993) Supp. 1 SCC 420. In that case, the
di spute was about classification of three types of yarn
contai ning polyester, vi scose and acrylic fibre. The
guestion was how to classify such mxed yarns. It was found
for a fact that in all the three types of yarn manufactured
by the assessee, the percentage of acrylic fibre was 40 Per
cent as conpared to the other two fibres which were either
24 per cent and 26 per cent or 45 per cent and 5 per cent.
It was held that acrylic fibre nust be held to predom nate
in weight in the conposite yarn nmanufactured by the
assessee. The reason given was that Explanation Ill to sub-
item(iii) wunder Tariff Item No.18 nade it clear that where
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a conposite yarn contained various types of yarn which were
all equal in weight, then the yarn which attracted the
hi ghest amount of duty shall be deened to be predoninant.
Because of this explanation, it was held that even though
the percentage of acrylic fibre weight-wi se was only 50 per
cent of the yarn, by virtue of the explanation it nust be
treated to be the dom nating yarn because it attracted the
hi ghest amount of tax. In such a situation, by Ilega
fiction, acrylic fibre was held to be the predomi nant fibre
and the yarn was cl assified accordingly.

The appel l ant cannot derive any assistance fromthis
decision. It nmerely lays down that in the case of conposite
yarn even though acrylic fibre constituted 55 per cent in

weight, it wll be deened to be then predoninant fibre by
virtue of the specific statutory provisions to that effect
contained in Explanation Il to sub-item (iii) under Tariff

Item No.18. The case before us is in respect of fabric and
not yarn.  Either percentage-w se or weight-w se, cotton has
not been /found to be the predomnant fibre as a matter of
fact. There is no law that in such a situation, cotton nust
be deened, to be the predom nant fibre and the fabric nust
be treated as cotton fabric.

In view of the aforesaid and also having regard to the
facts of the case, this appeal nust fail and is hereby
di sm ssed. There wi'll be no order as to costs.




