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ACT:

U P. Sales Tax Act 1947 s. 29-A--Validity--U P. Sales Tax
(Amendnent & Validation Act 1971 Ss. 15 and 17--section 15
inserting s. 29-A into parent -Act--Section 17 maki ng
consequential provisions--Validity of Ss. 15 and 17--State
Legi sl ature whether hat conpetence to enact | aw. enforcing
deposi t of noney wrongly real i sed by deal er as
sal es-tax--Such |aw whether covered by Constitution of
India, Seventh Schedule, entry 54 List Il or entries 7 and
10 List I11.

HEADNOTE

By s. 29-A of the U.P. Sales Tax Act 1948 inserted by's. 15
of the U P. Sales Tax (Anending and Validation) Act 1971
sales_tax wongly realised by a dealer ’'fromany person had
to be deposited in the Government Treasury. It would be
field in trust by the Governnent on behalf of such person
and refunded to himif application for that purpose was naid
within a period laid down in the section. Section 17 of the
Amendi ng Act contai ned consequenti al and val i dati ng
provisions. The High Court of Allahabad in petitions filed
by the respondents held that the therefore enact ment was
unconstitutional. Consequently s. 17 of the Anendi ng ~ Act
was al so unconstitutional

Di smissing the appeal filed by the State.

HELD: (i) The argument that provision |ike section 29-A
is ancillary or incidental to the collection of t ax
legitimately due under a |aw nade under entry 54 has  no
force in viewof this Court’s derision in Abdul Quader’s

case and in Ashoka Marketing Ltd., wherein provisions
simlar to s. 29-A were held not to fall under entry 54 of
List Il. [991 D

(ii) The inmpugned |aw could not also be held to fall wunder
entry 7 List Ill which relates to contracts. A simlar
argunent was rejected by this Court in Ashoka Marketing Ltd.
[992 (

(iii) The inpugned [aw could not be said to relate to
Mats so as to fill under entry 10 of List HI. A law

conpelling deposit of nmbney wongly realised as sales,-tax
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cannot in pith and substance be considered to be a |aw
relating to trusts. [993 B

(iv) S. 17 was linked with s. 15 and could not exist
i ndependently of that section. The H gh Court rightly held
it to be unconstitutional

Abdul Quarder and Co. v. Sales Tax Oficer, Hyderabad,
[1970] 25 S.T.C. 155 and Ashoka Marketing Ltd. v. State of
Bi har and Another, [1970] 26 |I.T.R 254, appli ed.

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 1716 of
1972.
Appeal by certificate fromthe judgnent and order dated
Novenber 11, 1971 of the Allahabad Hi gh Court in Cvil Msc.
Wit Nos. 3716 of 1970.
988
S. N. Kachar N.D. Karkhanis, K C. Agarwala and O P.
Rana, for the appellants.
Yogeshwar - Prasad, S. K.~ Bagga and S. Bagga, for the
respondents.
The Judgnent of the Court was delivered by
KHANNA, J. This appeal by certificate is directed against
the judgnent of Allahabad H gh Court whereby that court held
the provisions of section 29-A of the U-P. Sales Tax (Act 15
of 1948) (hereinafter referred to as the -principal Act)
inserted by section 15 of the U P. Sales Tax (Amendnent and
Validation) Act, 1971 (Amendnent Act of 1971)  hereinafter
referred to as the Amending Act) as well as-section 17 of
the Anending Act to be unconstitutional
This Court in the case of Conm ssioner of Sales Tax v. Ganga
Sugar Corporation Ltd.(1) held that section 8-A (4) of the
principal Act was ultra vires the State Legislature
Section 8-A (4) read as under
"8-A(4). Wthout prejudice to the provisions
of clause (g) of sub-section (2) of section
14, the anpunt realised by any person as tax
on sale of any goods shall, not wthstanding
anything contained in any other provision of
this Act, be deposited by himin a -CGovernment
treasury within such period as may be
prescribed, if the anbunt so realised exceeds
the anount payable as tax in respect of that
sale or if notax is payable in respect
t hereof . "
The Court in that context relied upon the decision in Abdu
Quader and Co. v.Sales Tax Oficer, Hyderabad.(2) it was
held in Abdul Quader’'s case that the State Legislature in
nmaking a sinmlar provision, viz., section 11(2) in the
Hyderabad General Sales Tax Act, could not be regarded as
having directly legislated for the inposition of sales and
purchase tax under entry 54 List 11 in the Seventh Schedul e
to the Constitution because the anount though coll ected by
way of tax was not exigible as tax under the | aw. It was
observed
"W do not think that the anbit of ancillary
or incidental power goes to the extent of
permtting Legislature to provide that though
the ampunt col |l ected-may be .w ongl y-by way of
tax is not exigible under the law as nade
under the relevant taxing entry, it shal
still be paid over to Governnent, as if it
were a tax."
(1) [1970] 25 S. T. C 155.
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(2) [1964] 15 S. T. C. 403.

In 1969 the Utar Pradesh Taxation Arendnment Act, 1969 (U.P
Act 11 of 1969) was passed. Section 17 of that Act inserted
section 29-A which read as under

, and to

On August 22,

"29-A -Refund in special cases.
Not withstandi ng anything contained in this
Act or in any other law for the tine being.in
force or in any judgnent, decree or order of
any court, where any anount is ei t her
deposited or paid by any dealer or other
person under subsection (4) or sub-section (5)
of section  8-A, such anmpunt or any part
thereof shall on a claimbeing nade in that
behal f in"such formand within such period as
may be prescribed, be refunded to the person
from whom such ~dealer or the person had
actually realised such anpbunt or

no ot her person."
1971 the Amendi ng Act was published. A nunber

of amendments were nade by the Amending Act in the principa
Act. By section 10 of the Amending Act, sub-section (4) and
(5) of section 8-A were omtted. Section 15 of the Amending
Act was as under:

"15. For section 29-A of the principal Act,
the | follow ng section shall be substituted,
nanely : -

" 29-A (1) Were any anount is realised from
any person by any dealer purporting to do so
by way of realisation of tax on the sale of
any goods to such person, such  dealer shal
deposit the entire anpbunt so realised into the
CGovernment Treasury, w thin such period as nay
be prescribed notw'thstanding that the dealer
is not liable to pay such anbunt as tax or
that only a part of (it is due fromhimas tax
under this Act,

(2) Any anount deposited by any deal er under
subsection (1) shall, to the extent it is not
due as tax, be held by the State Government in
trust for the person fromwhomit was realised

by the deal er, or for his | egal
representatives, and t he deposi-t shal
di scharge such dealer of the liability in

respect thereof the extent of the deposit.

(3) VWere any anount is deposited by any
deal er under sub-section (1), such anmount or
any part thereof shall, on a claimbeing nade
in that behalf in such form as my be
prescri bed, be refunded, in the manner  pres-
cribed, to the person fromwhom such ' dealer
had actually realised such ambunt or part, or
to his legal representatives, and to no other
per son.

990

Provi ded t hat no such claim shall be
entertained after the expiry of three years
from the date of the order of assesnent or
one year fromthe date of the final order on
appeal, revision or reference, if any, in
respect thereof whichever is later.

Expl anati on-The expression ’'final order on
appeal, ’'revision or reference’ includes an
order passed by the Supreme Court under

part
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Article 32, Article 132, Article 133, Article
136 or Article 137, or by the Hi gh Court under
Article 226 or Article 227 of t he
Constitution."
Section 17 contains transitional provisions for deemi ng and
val i dati on consequent upon the deletion of sub-sections (4)
and, (5) of Section 8-A and the substitution of section 29-A
in the principal Act.
The dispute relates to the anbunt which a dealer wongly
realises as sales tax fromthe custonmer and the question
whi ch ari ses for consideration is whether a State
Legi sl ature has the | egislative conpetence to pass a |aw for
the deposit of that amount in the Governnent Treasury. In
other words, is there any entry in List 11 or List Il of
the Seventh Schedule to the Constitution under which the
State Legislature could make such a law? So far as section
17 of the Amendi ng Act is concerned, the H gh Court observed
that this section was dependent upon and interrelate wth
section 15 of the Amending Act. Section 17 provides that
the anpunt already deposited under section 8-A(4) of the
principal - Act shall be deemed to be under section 29-A as
substituted by section 15 of ‘the Amending Act. Section 15
is the principal provision, while section 17 is an ancillary
provi si on. I f section 15 was unconstitutional, section 17
woul d al so share the sane fate and woul d have to be struck
down as unconstitutional because it is linked with section
15 and cannot exi st independently of that section. Lear ned
Advocat e General appearing for the appellant State has not,
and in our opinion, rightly challenged the correctness of
the view taken by the High Court - in this respect.
W nmay now deal with the provisions of section 15 of the
Amending Act as a result of which section 29-A was
substituted in lieu of the old section 29-A in the principa
Act. Section 29-A deals with the amount wongly realised by
a deal er on sale of goods to any person. Sub-section (1) of
section 29-A of the Principal Act nakes it obligatory on the
part of the dealer to deposit such amunt into the
CGovernment Treasury "notw thstanding that the dealer is not
liable to pay nuch anpbunt as tax or that only a part of it
is due from himas tax under this Act." Subsection (2)
provides that the anpbunt so deposited by a dealer shall to
the extent it is not due as tax fromhimbe held by the
State
991
CGovernment in trust for the person fromwhomit was realised
by the dealer or for his legal representatives. it ~further
provides that when a deal er has deposited the anobunt into
the Treasury, he shall no longer be liable to (the person
from whom he has realised the anount. According to / sub-
section (3) of the section, the amount deposited into- the
Covernment Treasury by the dealer or any part thereof shall
on a claimbeing nade in that behalf in such manner and form
as nmay be prescribed, be refunded to the person from whom
the dealer had actually realised the anbunt or part, or to
his legal representatives. Section 29-A thus seeks to
ensure the deposit into the Governnent Treasury of the
amount by a deal er as has been wongly realised by him as
sales tax. As the said anpbunt does not constitute sales
tax, it is not covered by entry 54 in List Il of the Seventh
Schedul e to the Constitution which relates to taxes on sale
or purchase of goods other than newspapers subject to the
provi sion of entry 92-A of List I.
The argunment that provision |like section 29A is ancillary or
incidental to the collection of tax legitimtely due under a
| aw made under entry 54 has no force. Such an argument was
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rejected by this Court in Abdul Quader’s case (supra) in the

fol |l owi ng words
" The provision however is attenpted to be
justified on the ground that though it nay not
be open to a State Legislature to make
provision for the recovery of an ampunt which
is not a tax under entry 54 of List Il in a
law nade for that purpose, it would still be
open to the Legislature to provide for paying
over all the anmpbunts collected by way of tax
by persons, even though they really are not
exigible as tax, as part of the incidental and
ancillary power to make provision for the |evy
and collection of such tax-But where the
| egi sl ation under the relevant entry proceeds
on the basis that the anpbunt concerned is not
a tax exigible under the | aw nade under that
entry, but even so |ays down that though it is
not exigible under the law, it shall be paid
over to Covernnent, nerely because sone
deal ers by ni'stake or otherw se have coll ected
it as tax, it is difficult to see how such a
provision can be ancillary or incidental to
the collection of tax legitimtely due under a
| aw made under the relevant taxing entry.".

The above observations were quoted with approval by a six-

Judge Bench of this Court in the case of Ashoka Marketing

Ltd v. State of Bihar-and Another(l). In that case the

provi sions of section 20 A of the Bihar Sales Tax Act which

were substantially

(1) [1970] 26 I. T. R 254.

992

simlar to those of section 29-A now i npugned before us,

were assailed. Shah J. (as he then was) speaking for the

Court observers:
"A provision which enables the dealer to pass
on the liability (for paynent of  /tax is
incidental to legislation for sales tax. But
we are unable to hold that a provision, under
which a dealer is called upon to pay to the
State an amount which has been collected by
him on a representation-express or inplied-
that an equal anbunt is payable by him under
the Bihar Sales Tax Act, is a provision
incidental to the power to levy 'tax on sale
or purchase of goods’ within the nmeaning of
entry 54 List 11 of the Seventh Schedul e.
Entry 54, List 11, of the Seventh Schedul e
conprehends the power to inpose tax, to
prescribe machinery’ for collecting the tax,
to designate officers, by whomthe “liability
may be inposed and to prescribe the authority,
obligation and indemity of the officers. The
State Legi slature may under entry 54, List LI,
be conpetent to enact a law in respect  of

matters necessarily incidenta

X on the
sal e. and ,purchase of goods’. But a
provi si on conpel i ng a dealer who has
del i berately or erroneously recovered an
amount fromthe purchaser on a representation
that he is entitled to recover it to recoup
himsel f for paynent of tax, to pay over that
ampunt to the State cannot, in our judgnent,
be regarded as necessarily nci dent al to

to

ta
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lavying an anpbunt as tax which the State is
i nconmpetent to levy. A nere device cannot be
permtted to defeat the provision of the
Constitution by clothing the claimin the form
of a demand for depositing the noney with the
State which the dealer has collected, but
whi ch he was not entitled to collect."
In view of the above decision, the contention that the
i mpugned Act would be covered by entry 54 in List 11 can
pl ai nly be not accepted.
Argument has been advanced before us on behalf of the
appel l ant that the inpugned | aw woul d be covered by entry 7
in List [1Il which relates, inter alia, to contracts. A
simlar argument was advanced in the case of Ashoka
Marketing Ltd. (supra) and was rejected in the follow ng
wor ds
"We fail to appreciate how power to legislate
in respect of entries 6, 7 and 13 would
authorise the State', Legislature to legislate
in respect of recovery fromthe dealer of an
amount whi ch-the deal er was in | aw not
993,
entitled to, collect, but Wich he has
col I ected. The power to legislate in respect of
sub-section’ (3),(4) and (5) of section 20A
does not fall under entries6, 7 and 13 of
List. Il expressly , nor can it be said that
t he power to legislate is necessarily
i ncidental to the power contained in entries
6, 7 and 13 of List IIIl."
Lastly, it has been argued that the law i n question relates
to trust and can be justified under entry 10in List 111
W, however, fail to see as to how such a l-aw can be said to
relate to trusts. A trust is an obligation annexed to the
ownership of property and arises out of confidence reposed
in and accepted by the owner or declared and accepted by him
for the benefit of another or of fanother and the owner(see
section 3 of the Indian Trusts Act, 1882). It is plain that
a |l aw compel I i ng deposit-of money wongly realised as’ sales
tax cannot in pith and substance be considered to be a |aw
relating to trusts. The mere use of the word "trust" _in
sub-section (2) of section 29-A would not rmake the i npugned
law to be one relating to trusts.
The appeal consequently fails and is dism ssed with costs.
' Appeal dism ssed
994




