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PETI TI ONER
SANJAY DHAR

Vs.

RESPONDENT:
J&K PUBLI C SERVI CE COMWN. & ANR.

DATE OF JUDGVENT: 10/ 10/ 2000

BENCH
R C. Lahoti, K. G Bal akri shnan

JUDGVENT:

Leave granted. The appellant, having passed LL.B. (3
years degree course) from Kashmir University, was enrolled
as an advocate by the High Court of Jamu & Kashmir wth

effect from 29.1.1990. In Cctober~ 1990, ‘the appell ant
shifted his place of practice to Delhi = and started
practicing exclusively in the H gh Court ~of Delhi. In

Decenmber 1992, applications were invited by J& Public
Servi ce Commi ssion for selection and appoi ntnment to the post
of Munsif. One of the eligibility conditions, as laid down
by Rule 9 of J& Civil Service (Judicial) Recruitnent Rules,
1967 was that a candidate for recruitnent to the 'service
must have put in at |east two years practice at Bar by the
dat e on which he submts his application for such
recruitnment and nust produce a certificate to this effect
from the District Judge within the local linits of whose
jurisdiction he practices at the Bar. As the appellant was
practicing in the Hgh Court of Delhi, he  made an
application to the Registrar which according to himwas the
best authority suited to issue the certificate and the
Registrar of the Hi gh Court of Delhi issued a certificate
dat ed 22nd Decenber, 1992 which recited __ -~ On the basis of
mat eri al / document rmade available to this court it is
certified that Shri Sanjay Dhar, Advocate . who was
enrolled as an Advocate with Bar Council of Jammu & Kashmir
in January, 1990 is practicing as Advocate in Del hi ~ since
Cct ober, 1990. The certificate was submitted by the
appel lant alongwith his application to the Public- Service
Conmi ssi on. On 12.3.1993, the J&K PSC infornmed the
appellant that his application was deficient as actua
practice certificate fromDistrict & Sessions Judge based on
his personal know edge or official records of courts giving
rel evant dates of actual practice was not produced. The
appel l ant placed the certificate issued by the Registrar
H gh Court of Delhi before the District & Sessions Judge,
Del hi, who on 17.3.1993 counter-signed the certificate under
his hand and seal. The same was subnmitted to the PSC.
However, the PSC did not feel satisfied with the certificate
and in July, 1993 the appellant was inforned that his
application was rejected for non-production of a wvalid
act ual practice certificate as required by Rule 9
above- sai d.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

On 19.7.1993, the appellant filed a civil wit
petition before the High Court of J& laying challenge to
the conmmunication of the PSC and the action of the PSC
excluding the appellant fromparticipating in the process of
sel ecti on. On 21.7.1993, the Hi gh Court passed an interim
order directing the PSC to permt the appellant to appear in
the examnation on the basis of certificate of practice
filed by the appellant at his risk and responsibility. The
result of the appellant was directed not to be declared
except under the orders of the court. The appel | ant
participated in the exam nation conducted by the PSC under
the interimorders of the court. On 21.9.1994, on a prayer
nmade by the appellant, the H gh Court passed yet another
interim order in continuation of the earlier order dated
21.7.1993 directing the result of witten examnination taken
by the appellant to be declared. On 28.9.1994, the result
was decl ared. The appellant had qualified at the witten
exam nati on entitling him for partici pation in the
i nterview The appel | ant apprehended that the PSC may deny
the appellant an opportunity of —participating in t he
interview and hence he once again knocked the doors of the
Hi gh Court and the High Court nade an interimdirection, in
conti nuance of the earlier ones, allowi ng himparticipation
in the interview as  also declaration of the result of
sel ection. It was further directed that if the appellants
name found place in the select |ist of candidates and if he
fell wthin the zone of consideration for appointnent, the
Hi gh Court should carry the recomrendation of J& PSC to its
| ogi cal conclusion by  issuing  appropriate orders; the
appellant if appointed as Miunsif, the appointnent should
remain subject to ultinmate outcome of the petition

The above-said interimorder dated 21.9.1994 nmade by
the learned Single Judge was put in issue by J&K PSC by
filing a Letters Patent Appeal. “As the main ground of
chall enge raised by J& PSC was that the appellant did not
satisfy the test of actual practice, the appellant, 'while
offering opposition to the LPAfiled by J& PSC/ also
submitted a list of a few cases in which he had appeared in
t he Hi gh Court of Del hi, dul y certified by the
Superi nt endent of Del hi Hi gh Court.

It appears that in between the select |ist had been
finalised by the PSC and forwarded to the H gh Court-: As
the appellant was not sure of his positionin the select
list he filed another wit petitionin the Hgh Court,
registered as CW No.596/94, seeking a direction to the J&K
PSC and the State of J& to nmamke available a certified copy
of the list of selected candi dates forwarded by the J& PSC
to the Law Departnent of the State. The LPA and'the wit
petition filed by the appellant were both taken 'up for
anal ogous hearing. On 9.2.1995, the Court passed an interim
order staying the operation of the order dated 21.9.1994
passed by the Single Judge but at the same tine directing
that one vacancy in the open nerit category shall be kept
reserved till the disposal of the appeal so as to
accommodat e the appellant in the event of his success.

In between, a few candidates (other than the
appellant) had laid a challenge to the process of selection
of Munsifs in the State of Jammu & Kashnir, as undertaken by
the J& PSC, by filing a wit petition before the Suprene
Court . The wit petition was disposed of by a judgnent
dated 6.2.1995. [See: Madanlal & Ors. Vs. State of Jammu
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& Kashmr AIR 1995 SC 1088]. Having decided the severa

guestions of controversy raised before this court, it was
directed that 11 persons shall be appointed out of select
list of 20 consistently wth the posts advertised and
vacancies available out of which 11 posts, 2 shall be
reserved for schedule caste and schedule tribe candi dates
and the remaining 9 shall be available to the genera

category candidates as stated in the order of merit in the
list (Annexure-C) filed before the Supreme Court. The sane
list as was filed before the Suprene Court as Annexure-C,
has been filed by the appellant before us as Annexure- 15
with the SLP. Therein the nanes of successful candidates in
the order of nmerit, after adding the marks obtained in viva
voce test with the nmarks obtained in witten exam nation

have been stated. But the list does not nention the nane
and particulars of the candidate who figured in the order of
nmerit at serial No.3. ~According to appellant, he is the
candi date who had secured the 3rd rank and was placed at
serial | No.3 -“in the order of nerit but his name was not
conmuni cated by the J& PSC to the Law Departnment in view of
the controversy under litigation. This fact verified on the
oath of the appellant in the SLP has not been controverted
by the respondents -and we have, therefore, no reason to
di shelieve the statenent so made. |In fact the |earned
Advocate GCeneral appearing for the respondents has al so not
di sputed the «correctness of this factual avernment at the
ti me of hearing.

VWile the issue raised in the two wit petitions filed
by the appellant was sub-judice before the H gh Court, the
J&K PSC once again advertised fresh vacancies inviting
applications for selection and appointnent to the post of
Munsi f by holding a conpetitive exanination in 1996. " As the
LPA pending before the H gh Court was not taken 'up for
hearing in spite of various prayers made for early hearing,
the appellant again applied for participating in the 1996
sel ection. To satisfy the requirenent of Rule 9, the
appel | ant approached the Registrar of H gh Court of /Delh
for issuance of certificate of practice. The -certificate
now issued was also in the terns same as the earlier one.
This certificate issued by the Registrar was produced by the
appel l ant before the District & Sessions Judge, Del hi, ~who
issued a certificate to the appellant to the follow ng
effect: -

FORM | |
OFFI CE OF THE DI STRI CT & SESSI ONS JUDGE DELH
Certified that Shri Sanjay Dhar son of Shri P.N.. Dhar

resident of Flat L, Sagar Apartments, 6, Tilak Marg,  New
Del hi who was enrolled as an advocate on January, 1990 (with

Bar Council of J&K) has been found to be possessing the
experience of actual practice at the bar for the last nore
than 3 years at Del hi. years on the basis of the record and

the information furnished (vide letter No.9993/CGenl/DHC
dated 25.5.96 of Shri Ranesh Sharma, Registrar (Vig.), Hi gh
Court of Delhi, at New Del hi.

Sd/ K P. Verma District & Sessions Judge Del hi (with
rubber stanp) DATE : 28.6.96
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This certificate was accepted as valid by J& PSC.
The appellant participated in the witten test and the viva
voce test. He qualified at the both and pursuant to
recommendati on made by J& PSC, he was appointed a Minsif
vide posting order dated 5.12.1997 issued by H gh Court of
Jammu & Kashmir. This subsequent event was brought to the
notice of the Hi gh Court in the pending LPA naking a prayer
to suitably nodify the relief so that in the event of the
appel | ant bei ng successful, he can be given the benefit of
notional seniority wth a right to be considered for next
promotion in view of the primary relief of appointnent
havi ng been rendered infructuous in view of the subsequent
events. The application was allowed by the H gh Court and
the subsequent events with the supporting docunments were
taken on record. On 15:4.1999, a Division Bench of the High
Court allowed the LPA filed by J& PSC and set aside the
order of the |learned Single Judge dated 21.9.1994. On the
view of the lawtaken by the Division Bench, CW 675/93 and
CW 415/95 filed by the appellant were directed to be
di sm ssed by a common judgnent. The aggrieved appel |l ant has
filed this appeal by special |eave.

V5. Indira Jaising, the | earned senior counsel for
the appellant, submitted that the appellant having been
appointed a Minsif in the judicial service of J & K, the
principal grievance of the appellant stands redeened; stil
the issue raised by himsurvives for adjudication as the
appel | ant has been wongfully deni ed appointnent in the year
1995 pursuant to the 1992-1993 selections and if in spite of
his having been selected, the appointnent was wongfully
withheld then the relief sought for by him ought not to be
denied to him and if the appellant be found entitled to
appoi ntnent in the year 1995 then his seniority in the cadre
of Munsif should be calculated fromthe date wth ' which
other incunmbents figuring in the select list, in which the
appel lant also figured, were appointed. W find nerit in
thi s subm ssion.

The main question arising for decisionis: whet her
the certificate of practice furnished by the appell ant
satisfied the requirenent of Rule 9 and, if so, whether the
appel l ant was wrongfully denied the appointnent in 1992-93
sel ections?

Rule 9 cane up for the consideration of this Court in
the case of Madanlal & Os. (supra). Vide para 19, this
Court has held that a nenber of the Bar can be said to be in
actual practice for two years and nore if he is enrolled as
an advocate by the conerned Bar Council since two years and
nore and has attended | aw courts during that period. The
words actual practice as enployed in Rule 9 indicate that
the concerned advocate nmust be whole-tinme available ‘as a
prof essi onal attached to the concerned Court and nust not be
pursuing any other full time avocation. The appel lant
during the period 1990 to 1993 clains to have practised
exclusively in the High Court of Delhi. Cbviously the best
person to verify the period of actual practice would be the
Registrar of the Hi gh Court and not the District Judge as
not hi ng woul d have been available in the records within the
conmand of the District Judge to verify the factum of actua
practice as the appellant was not practising in the District
Courts. The object of Rule 9 is to secure recruitment of
practising advocates in the judicial service. It does not
matter whether they were practising in the H gh Court or in
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the District Courts. A Registrar of the High Court is a
responsi ble officer who is basically a judicial officer of
the rank of District Judge or Addl. District Judge sent on
deputation to serve as a Registrar. The certificate issued
by hi mwas counter-signed by the District Judge and this was
enough to satisfy the requirenent of Rule 9. The District
Judge woul d not have counter-signed the certificate issued
by the Registrar unless the District Judge was satisfied of
the correctness of the verification as to period of practice
made by the Registrar. It is pertinent to note that in the
latter recruitnent the certificate issued by the District
Judge and accepted by the J & K PSC as satisfying the
requirenent of Rule 9 was al so based on the record of and
the informati on furni shed by the Registrar of the H gh Court

of Delhi. The certificate was not issued on the know edge
of or material available in the records of District Judge,
Del hi . On the facts and in the circunstances of the case,

in our opinion, there is in substance no difference between
the certificate of the year 1993 and the later certificate
dated 28.6.1996. The J & KPSC was not justified in
rejecting the certificate dated 22.12.1992/17.3.1993 i ssued
by the Registrar and counter-signed by the District &
Sessions Judge, Delhi treating it as not satisfying the
requirement of Rule 9. - W have already stated that it is
beyond the pale of any controversy that the appellant was
sel ected and in the select |ist prepared by the J & K PSC in
the vyear 1993, the name of the appellant figured at seria

no. 3.

Vi de order dated 28.4.2000 we had directed the | earned
Advocate GCeneral appearing for the respondents to  disclose
on affidavit the information as to what happened to the
vacancy which the Hgh Court had directed to be kept
reserved subject to the result of the petition filed by the
appel | ant . The requisite informtion has been made
available in the affidavit dated1.7.2000 filed by the
Assi stant Legal Renenbrancer of (the State of J & K. From
the docunents enclosed therewith we find that on 14.3.1995
the CGovernnment of Jammu & Kashmir (Law Departnent) appointed
only 10 candidates out of the select list of Minsifs. On
15.3.1995 the Registrar, High Court of J & Kwote a letter
to the Law Department stating that a m stake had crept in in
forwarding the |Ilist of candidates who were requiredto be
appoi nted on officiating basis as Minsifs; that the nanme of
one candidate figuring at serial no.9 in the select list was
onitted from the earlier letter and therefore a nodified
order of appointnent in respect of 11 candi dates incl uding
the one pointed out in the letter be issued forthwth.
Thereafter, a fresh appointnent order was . issued on
22.3.1995 nodifying the earlier order of appointnent and
t her eby naki ng 11 appoi nt nents.

On 25.8.2000 we directed the | earned counsel for the
respondents to file an affidavit whether while making
appoi ntnents, pursuant to the selection |list of the vyear
1992-93, the interimorder of stay granted by the Division
Bench of the Hi gh Court was taken note of. An affidavit
dated 7.9.2000 sworn in by Shri GQ Wani, Registrar
Vi gilance and Incharge Registrar General of Jammu & Kashmir
Hi gh Court has been filed which too does not «clarify how
conpliance with the order dated 9.2.95 of the Division Bench
was ensured while naking appointnents fromthe select |ist.
However, at one place it is stated in the affidavit that
over and above the appointnments made there were still 3
vacancies available as on the date of the order passed by
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t he Di vision Bench and therefore it was consi dered
unnecessary to keep 1 vacancy unfilled out of the 11 sought
to be filled up by making appointnments. In either case
there is no hurdle in the way of the appellant being all owed
relief sought for by himon account of the 11 appointnents
having been nmade by the State CGovernment pursuant to the
letter of the High Court. Either there were 3 vacancies
available or if it was not so then the appointnents have
been nmade in defiance of the interimorder of stay of the
Di vision Bench which cannot be recognised to defeat any
rightful claimof the appellant.

Rule 9 of the J&K Civil Service (Judicial) Recruitnment
Rul es, 1967 nust receive a purposive interpretation
Purposive interpretation enabl es ascertai ning the purpose of
enactment, the object sought to be achieved and the m schi ef
sought to be taken care of or prevented. The object of the
rule is to exclude | awers not in actual practice, and hence
i nexperienced,” fromentering judicial service. At the sane
time the rule -cannot be so construed as to create an
anomal ous situation by _asking District Judge to certify
period of practice of a lawer practising in Hi gh Court and
not in District Courts, based on his personal know edge or
official records of District Courts- as J & K PSC want ed
appellate to do. /Aliteral conpliance, if insisted on, may
defeat the object sought to be achieved by the rule itself.
If an advocate is practicing exclusively in-the Hi gh Court,
the District Judge woul d not have any material available in
his records to verify the factumand period of actua
practice of any applicant. The Registrar of the H gh Court
would be the best suited person to issue a certificate in
that regard and since the rule contenplates the requisite
certificate being issued by the  District Judge, the
under | yi ng object sought to be achieved by the rule would be
fulfilled if the certificate issued by the Registrar is
counter-signed by the District Judge or the District Judge
issues a certificate of his own based on the certificate
issued by the Registrar. In this viewof the natter the
certificate dat ed 12.12.1992/17.3.1993 filed by the
appel l ant before the J& PSC satisfied the requirenment of
Rule 9 above-said and the J& PSC was not justified .in
rejecting the application of the appellant holding himto be
ineligible. As the appellant participated in the process of
sel ection protected by the interimorders of the H gh Court
and was al so successful having secured third position. in the
select list, he could not have been deni ed appointnent. The
appel lant is, therefore, fully entitled to the relief of his
appoi ntnent being calculated we.f. the sanel date wth
which the candidates finding their place in the order of
appoi ntnents issued pursuant to the select |ist prepared by
the J& PSC for 1992-93 were appoi nted and deserves to be
assigned notionally a place in seniority consistently wth
the order of nerit assigned by the J&K PSC.

W have already noticed the learned Single Judge
havi ng directed the appellant to be appoi nted on the post of
Munsif in the event of his name finding place in the sel ect
list subject to the outcome of the wit petition which order
was nodified by the Division Bench in LPA staying the order
of the learned Single but at the same time directing one
vacancy to be kept reserved. The Hgh Court and the
CGovernment of J & k (Law Departrment) were not justified in
by- passing the judicial order of the H gh Court and naking
appoi ntnents exhausting all avail abl e vacancies. The right
of the appellant, if otherwi se sustainable, cannot be
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allowed to be lost nerely because of an appoi ntnent having
been nmamde wittingly or unwittingly in defiance of the
judicial order of the Hi gh Court.

For the foregoing reasons the appeal is allowed. The
judgrment under appeal is set aside. It is directed that the
appel l ant shall be deenmed to have been appointed along with
ot her appoi ntees under the appointrment order dated 6.3.1995
and assigned a place of seniority consistently wth his
pl acenent in the order of merit in the select Iist prepared
by J& PSC and later forwarded to the Law Departmnent.
During the course of hearing the | earned senior counsel for
the appellant nmade a statenent at the Bar that the appellant
was interested only in having his seniority reckoned
notionally in ternms of this order and was not claimng any
nmonetary benefit by way of enolunents for the period for
which he would have served in case he would have been
appoi nted by order dated 6.3.1995. W record that statenent
and direct that the appellant shall be entitled only to the
benefit . ‘'of ~ notional seniority (and not nonetary benefits)
being given to himby inplenenting this order. The appea
is disposed of accordingly. The contesting respondents
shal | pay the appellant costs quantified at Rs.5, 000/-.




