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ACT:

Di spl aced Persons (Conpensation and  Rehabilitation) Act,
1954 S. 40- Rul e maki ng power - Does not confer power to rmake
rul es retroactively.

Rul e maki ng- Retroactive rul e maki ng-Provision for laying on
the Table would not prevent courts fromdeciding rule ultra
vires.

HEADNOTE:

Rul e 49 of the Displaced Persons (Conpensati on and
Rehabilitation) Act, 1954, framed in exercise of the powers
conferred by S.40 of the Act, provided that di splaced person
having verified claimin respect of agricultural |and- had
to be, as far as possible, paid conpensation by allotnent of
agricultural land. By anendnent No. XXXI X dated February
1960, the Central Governnment added an Expl anation to rule 49
which stated that the expression 'agricultural |and” / neant
agricultural land situated in a rural area. The Explanation
was to be deened always to have been inserted. 'on the
guestion whether the Central CGovernnent ,had the power to
give retrospective effect to the Explanation

HELD : The Central Governnent acted in excess of its power
in so far as it gave retrospective effect to the Explanation
to rule 49.

There is no provision in S.40 which, either expressly or by
necessary inplication, show that the Central CGovernment had
been vested wth power to nake rules wth retrospective

ef fect. The extent and anplitude of the rule nmaking power
woul d depend upon and be governed by the | anguage of the
section. An authority vested with the power of rmaking

subordinate legislation has to act within the lints of its
power and cannot transgress the sane. [900D]




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

Cannapore Spinning and Weaving MIls Ltd. v. Collector of
Custons and Central Excise, Cochin and Ors. [1970] 2 S.C.R
830, B.S. Vadera etc. v. Union of India and Qthers, [1968] 3
S.CR 575 and The Incone Tax Oficer. Aleppy v. M C
Ponnoose and Gthers etc. [1969] 2 S.C.C. 352, referred to.
The fact that the rules framed tinder the Act have to be
laid before each House of Parlianent would not confer
validity on arule if it is made not in confornmity with S. 40
of the Act. The act of the Central Governnent in |aying the
rules before Parlianment would not prevent the Courts from
scrutinizing the validity of the rules and holding them to
be ultra vires. [902D

Craies on Statute Law, Sixth Edition, pp. 304-306 referred
to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeals Nos. 1.031
1094- 1095 of 1967.

Appeal by special |eave under Article 136 and 133 of the
Constitution of India fromthe conmon judgnment dated Septem
ber 13, 1966 and April 21, 1966 of the- Puniab Hi gh Court at
897

Del hi (Circuit Bench) in Letter Patent Appeal No. 60-D/ 1965
and Letter Pat ent’ Appeal Nos. 59-D/62 and 73-DI 65
respectively and

Cvil Appeal No. 177 of 1968:

Appeal by certificate fromthe judgnent and  decree dated
April 21, 1966 of the Punjab H gh Court at Delhi (Circuit
Bench) in Letters Patent Appeal No. 58-D of 1962.

S. K. Mehta, R A @Gupta, K R Nagaraja and M Qai narud-
din, for the appellants (in all the appeals).

L. N. Sinha, Solicitor-General of India, S. P. Nayar and
B. D. Sharma for the respondents (in all the appeals).

The Judgrment of the Court was delivered by

Khanna, J. This judgnment woul d di'spose of four appeals No.
1031, 1094 and 1095 of 1967 and 177 of 1968 which are
directed against the judgnents of the Punjab Hi gh 'Court.
Appeal s Nos. 1094 of 1967, 1095 of 1967 and 177 of 1968 have
been filed on certificate of fitness granted by the High
Court, while appeal No.. 1031 of 1967 has been filed by
speci al | eave. The common question which arises f or
determ nation in these four appeals is whether in exercise
of the powers conferred by section 40 of the Displaced
Persons (Compensation and Rehabilitation) Act, 1954 (Act 44
of 1954) (hereinafter referred to as the Act), the Centra
Government could amend rule 49 of the Displaced Persons
(Conpensation and Rehabilitation) Rules, 1955 (hereinafter
referred to as the rules) with retrospective effect.
Argunments have been addressed in appeal No. 177 of ©1968 and
it is stated that the decision in that appeal would' govern
the other appeal s al so.

Prithvi Chand appellant in appeal No. 177 of 1968 is a  dis-
pl aced person from West Pakistan. He filed a petition under
article 226 of the Constitution in the H gh Court on the
all egation that he was the owner of agricultural Iand and
buildings in West in the Union Territory of Delhi The «claim
of the appellant was verified in respect of agricultura
land for four standard acres and 9 1/2 units. In Novenber
1953 the Additional Custodian of Evacuee Property. (Rural)
allotted barani agricultural |and nmeasuring 28 bighas and 16
bi swas situated in village Tihar to the appellant and
del i vered hi m possessi on thereof. The appellant claimed to
be in possession of the land since then. He also clained to
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have spent nmore than Rs. 3,000/- on effecting inprovenents
on the land. On July 10, 1959 the Settlenment Oficer-cum
Managi ng Officer issued notice to the appellant stating that
he was not entitled to the transfer of the land allotted to
himas it was included in
8--L172Sup.Cl /73
898
urban limts and was of the value of nmore than Rs. 10, 000/ -.
The appellant was called upon to show cause why the
allotment of land, except in respect of one Khasra nunber
val ued below Rs. 10, 000/- be not cancelled. The appellant
preferred objections against the proposed action, but his
objections were rejected. The allotnment of |and was
cancel | ed, except in respect of one Khasra nunber, viz. No.
1489. neasuring 4 bighas 16 bi swas, which was valued At Rs.
9,680/-. Appeal filed by the appellant was di snm ssed by the
Assi stant Settlement Conmi ssioner on Cctober 21., 1959 on
the ground that it was time barred. The appellant then
filed a wit petition in the Hgh Court.
The wit petition was dismi ssed by | earned Single Judge on
the ground that the departnental counsel had stated during
the course of argunents that the departnment was willing to
give the benefit of the newrules to the appellant. In
Letters Patent filed by the appellant controversy centered
on the point as to what was the effect of = the Explanation
added to rule 49. Rule 49 as it originally stood read as
under

"49. '\ Compensation normally to be paid in the

form of | and.

Except as otherwi se provided in this, chapter,

a displaced person having verified claim in

respect of agricultural |and shall, as far as
possi bl e, be paid conpensati on by all ot nent of
agricultural land. Provided that where any

such person wi shesto have his claimsatisfied
agai nst property other than agricultural |and,
he may purchase such property by bidding for
it at an open auction or by tendering for it
and in such a case the purchase price of the

property shall be “adjusted agai nst the
conpensation due on this verified claim for
agricultural land which shall - be converted

into cash at the rate specified in Rule 56."
In 1960 the follow ng explanati on was added to
the above rul e:

"Explanation :-In this rule and in the other
rul es of this chapter, the expr essi on
"agricul tural | and’ shal | nmean the

agricultural land situated in a rural area."

The anmendnent was given a retrospective effect by providing
that the explanation was to be deened always to have been
inserted : vide amendnent No. XXXI X dated February 11, 1960
made by the Central Government acting under section 40 of
the Act. The case set up on behalf of the respondents was
that in view of the Explanation, which incorporated the
policy laid down in an earlier

899

press note, the | and which could be allotted under the above
rule was only rural land and not land situated in urban
ar ea. As the land in dispute was situated in urban area,
and was of the value of nmore than Rs. 10,000/-, the sane, it
was submtted, could be transferred only by neans of sale
and not by nmeans of allotnent. As against that the
contention advanced on behal f of the appellant was that the
Expl anation to rule 49 could not be given retrospective
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effect as the Central Governnent had no power to anmend rule
49 retrospectively. This contention on behalf of the

appel lant did not find favour with the | earned judges of the
H gh Court. Reference in this context was made to the fact
that the rules nade under section 40 of the Act had to be
 ai d under sub-section (3) of that section before each House
of Parliament for a period of 30 ,days for annulnent and
nodification, if so considered proper. In the result the
appeal was di sm ssed.
M. Mehta on behalf of the appellants in the four appeals
has argued in this Court that rule 49 could not be anended
with retrospective effect and that the Explanation added to
the rule could not operate froma date prior to that on
which it was added as a result of anmendnent nmade in
February 1960. The view taken by the H gh Court, according
to the |l earned counsel, was incorrect. As against that, the
| earned Solicitor General has canvassed for the correctness
of the view taken by the H gh Court and has submitted that
the Central Governnment could give retrospective effect to
the Explanation added to rule 49. In our opinion, the
contention advanced by M. Mehta is well founded.
Rul es have been framed by the Central Governnent in exercise
of the powers conferred by section 40 of the Act. According
to subsection (1) of that section, the " Central Governnent
way, by notification in the official gazette, nmake rules to
carry out the purposes of the Act. Sub-section (2) nentions
the matters in respect of which the rules may make,
provi sions w thout prejudice to the generality of the power
conferred by sub-section (1). ~Sub-section (3) reads as
under :
"(3) Every rul e made under this section shal
be laid as soon as may be after it is nade
bef ore each House of Parlianent while'it is in
session for a period-of thirty days which may
be conprised in~ one session or in t wo
successive sessions and if before the expiry
of the session in which it is so laid or the
session imediately follow ng, both Houses
agree in making any nodification in the rule,
or both Houses agree that the rule should not
be made, the rule shall thereafter have effect
only in such nodified formor be of no effect,
as the case may
900
be, so however, that any such nodification or
annul ment shall be without prejudice to the
validity of anything previously done under
that rule.”
Perusal of section 40 shows that although the power of
nmaking rules to carry out the purposes of the Act has/ been
conferred upon the Central GCovernnent, there " is- no
provision in the section which may either expressly or by
necessary inplication show that the Central Government has
been vested wth power to nake rules wth retrospective
ef fect. As it is section 40 of the Act which enpowers the
Central CGovernnent to nake rules, the rules would have to
conform to that section. The extent and anplitude of the
rule making power woul d depend upon and be governed by the
| anguage of the section. |If a particular rule were not to
fall wthin the anbit and purview of the section, the
Central Governnent in such an event would have no power to
nmake that rule. Li kewise, if there was nothing in the
| anguage of section 40 to empower the Central Governnent
ei ther expressly or by necessary inplication, to nake a rule
retroactively, the Central Government would be acting in
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excess of its power if it gave retrospective effect to any
rule. The underlying principle is that unlike Sovereign

Legi sl ature which has power to enact |aws with retrospective
operation, authority vested with the power of maki ng
subordinate legislation has to act within the limts of its
power and cannot transgress the sane. The initia
di fference between subordinate legislation and the statute
laws lies in the fact that a subordi nate | aw nmaki ng body is
bound by the ternms of its delegated or derived authority and
that court of law, as a general rule, will not give effect
to the rules, thus made, unless satisfied that all the
conditions precedent to the validity of the rules have been
fulfilled (see Craies on Statute Law,p. 297 Sixth Edition).
The |l earned Solicitor General has not been able to refer to
anything in section 40 fromwhich power of the Centra
CGovernment to make retrospective rules may be inferred. In
the absence of any such power, the Central Government, in
our view, acted in excess of its power in so far as it gave
retrospective effect to the Explanation to rule- 49. The
Expl anat.i on, in our opi ni on, could not operate
retrospectively and woul d be effective for the future from
the, date it was added in February 1960.
In the case of Cannapore Spinning and Weaving MIIls Ltd. .
Col I ector of Customnms and Central Excise, Cochin and Os. (1)
this Court dealt with an explanation which had been added by
the Central Governnent in purported exercise of the power
vested under the Central Excise and Salt Act, 1944,
Question arose
(1) [1970] 2 S.C.R 830
901
whet her the explanation had a retrospective effect. The
Court referred in this context to the rul e maki ng power of
the Central Covernment under the aforesaid Act and observed:
"Dr. Seiyed Muhanmad, |earned Counsel for the
department di d not- support the inpugned dermand
on the basis of the retrospective effect
pur ported to have been. given to the
expl anation referred to earlier by the notifi-
cation dated February 16, 1963 (Exh. P-12)
for obvi ous reasons. The rul e maki ng
authority had not been vested with the power
under the Central Excise and Salt Act to -make
rules with retrospective effect. Ther ef ore
the retrospective effect purported to be given
under Exh. P-12 was beyond the powers of the
rule making authority."
In the case of The Income Tax O ficer, Alleppy v. M C
Ponnoose and Ohers etc.(1l) this Court dealt wth a
notification dated August 14, 1963 which enpowered the
revenue officials, including the Tehsildar, to exercise the
powers of a tax recovery officer under the Income Tax Act,
1961 in respect of arrears. The notification was @ given

retrospective ef fect. Question whi ch arose f or
determ nati on was whether the State Governnment could invest
the Tehsildar with such powers retrospectively. Answer.i ng

this question in the negative, this Court observed
"The Parlianent can delegate its |legislative
power within the recognised limts. Were any
rule or regulation is made by any person or
authority to whom such powers have been
del egated by the Legislature it may or nmay not
be possible to nake the sane so as to give re-
trospective operation. It will depend on the
| anguage enployed in the statutory provision
which rmay in express terns or by necessary
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i mplication enpower the authority concerned to
nake a rule or regulation with retrospective
ef fect. But where no such | anguage is to be
found it has been held by the courts that the
persons or authority exercising subordinate
| egislative functions cannot make a rule,
regul ation or bye-law which can operate with
retrospective effect.™
Ref erence was nmde in the above cited case to an earlier
decision of this Court in B. S. Vadera etc. v. Union of
India & Ohers(2) wherein it had been observed with
reference to rules franed under the proviso to article 309
of the Constitution that those rules, could be nmade wth
retrospective operation. ' Yadera' s case was distinguished on
the ground that the view expressed therein was
(1) [1969] 2 S.C R 352.
(2) [1968] 3 S.C. R 575.
902
based 'upon the | anguage enployed in the proviso to article
309 that ‘any rul es so made shall have effect subject to the
provi si ons_of -any such Act. It was al so observed
"As the Legi sl ature can | egi sl ate
prospectively as well as retrospectively there
can be hardly any justification for saying
that 'the President or the Governor should not
be abl e to nmake rules in the sane manner so as
to gi ve them prospective as wel | as
retrospective operation. For ‘these reasons
the anbit and content of the rul e naking power
under article 309 can furnishno analogy or
paral l el to the present case."
We are, therefore, of the opinion that the Explanation added
torule 49 in the present case cannot be given retrospective
operation.
The fact that the rules franed under the Act have to be laid
bef ore each House of Parlianent. would not confer validity
onaruleif it is made not in conformty with section 40 of
the Act. It would appear fromthe observati ons on pages 304
to 306 of the Sixth Edition of Craies on Statute Law that
there are three kinds of I|aying
(i) Layi ng wi thout further procedure
(ii) Laying subject to negative resolution
(iii) Laying subj ect to affirmative
resol ution.
The laying referred to in sub-section (3) of section 40 is
of the second category because the above sub-section
contenmplates that the rules would have effect unl ess
nodi fied or annulled by the Houses of Parliament. The act
of the Central Governnent in laying the rules before / each
House of Parliament woul d note however, prevent the courts
fromscrutinising the validity of the rules and holding them
to be ultra vires if on such scrutiny the rules are found to
be beyond the rul e maki ng power of the Central Government.
It has al so been submitted by the | earned Solicitor Genera
that in case this Court finds that the Explanation to rule
49 coul d not be given retrospective effect, the appeals may
be all owed and the inpugned orders about the cancellation of
the allotment in favour of the appellants nay be set aside.
It has al so been stated that this Court need not go in these
appeals into the question as to whether the allotment in
favour of the appellants could be cancell ed under sone other
provisi on of |aw.
We accordingly accept the appeal, set aside the judgnent of
the High Court and quash the order relating to the
cancel | ati on
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903
of allotnment of the lands in dispute in favour of the
appel | ant s. The appellants shall be entitled to costs of

this Court as well as those incurred in the High Court. One
hearing fee. Court fee in appeal No. 177 of 1968 should be
realised fromthe appellants in that appeal

K. B. N Appea
al | oned.

904




