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JUDGVENT:
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Present:

Hon"blle M Justice K’ Venkat aswani

Hon' ble M. Justice A P. Msra
Shrish Kumar M sra, Adv. for the appell ant
Suni| Kumar Jain, T.N - Singh, Msra and B.M sharnma, Adv.
for the Respondents.

JUDGMENT

The foll owi ng Judgnent of the Court was delivered:
M SRA, J.

The guestion rai sed in this appeal is the
interpretation of Section 13(4) of the U P. H gher Education
Services Comm ssion Act, 19980 (hereinafter referred to as
‘the Act’) as anended in 1992.

The appellant interprets that the vacancies to be
filled in wunder this sub-section are  not only those which
occur on account of death or resignation but would include
any other vacancy occuring till another list is sent by the
conmi ssion under Section 13(2) of the Act. In other words,
it would also include vacancies not advertised but occuring
even for the subsequent academc year. If order to
appreci ate the question raised, the background and the facts
woul d be useful, which are stated

Prior to the aforesaid Act, the appointnent to the post
of teachers in the Non-Governnental Colleges affiliated to
the various Universities in the State of Uttar Pradesh was
made by the Selection Committee of the managenent | of the
concerned col |l ege. For various reasons, the said process was
not found to be congenial and the aforesaid Act was enacted.
Sections 12 or 14 of the Act contained procedure for
appoi ntnent of teachers as well as Principals. Section 14
provided for the appointnment of teachers on ad hoc basis.
Since this provision was w dely abused and m s-used, as
| arge nunber of teachers were appointed on the basis of
favourtismand not on nerits, this was deleted in 1992,
wherein both Sections 12 to 14 were substituted by the UP
Act. No. 2 of 1992. In fact by this, Section 12 of 14 were
drastically amended. Amended Section 1(1) provided, every
appoi ntnent of a teacher is to be nmade by the managenent in
accordance wth the provisions or the Act and any




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 2 of 10
appoi ntnent nade in contravention thereof is void. Under
Sub-section (2), the nmanagenent has to intinate t he
exi sting vacancies and the vacancies, likely to be caused

during the course of the academic year, to the Director at
such time and in such in such manner as may be prescri bed.
Though prescribed under rules but not satisfactorily. The
academ c year is also defined through the Explanation of the
sanme section to nmean "period of 12 nonths commencing on July
1". Under sub-section (3), the Director notifies to the
conmi ssi on  subj ectwi se consolidated i st of vacanci es
intimated to himfrom all colleges. Under proviso to sub-
section (4), the commission has to give wide publicity in
the State to the vacancies notified to draw talented
persons. Under Section 13, the comm ssion recomends the
nanes of the candidates found nost suitable in each subject
and such nanes have to be arranged in the order of nerit.
The recommendati on has to be 25% nore than the nunber of
vacancies in that subject. Sub-section (2) of section 13
enables the validity of such alist till the receipt of the
new |ist fromthe comr ssion.” This is departure fromthe old
provi si on-under which the period was only for one year. Sub-
section (4) refers to the appointnent to be rmade fromthe
persons in the said list in case of vacancy occurring due to
death, resignation or ~ otherwi se. For ready reference,
Sections 12,13 and /14 of the Act are reproduced bel ow.

"12. Procedure for appointnent of

teachers-

(1) Every appointnent as a teacher

of any col |l ege shall be made by the

management in accordance with the

provisions of this Act —and every

appoi ntnent nade in contravention

t hereof shall be void.

(2) The rmanagenent shall intimte
the existing vacanci es and the
vacancies, likely to be caused

during the course of the  ensuing
academ c year, to the Director at
such time and in such manner, as
may be prescribed.

Expl anati on t he expr ession
academ c year neans the period of
12 nmonths comencing on July 1.

(3) The director shall notify to
the commission at such tine and in
such manner as may be prescribed a
subj ect wise consolidated list of
vacancies intimated to himfrom al
col | eges.

(4) The manner of selection of
persons for appointnent to the
posts of teachers of a college
shal | be such, as may be
det erm ned by regul ation

Provi ded that the commi ssion
shall with a view to inviting
tal ented per sons gi ve wi de
publicity in the State to the
vacancies notified to it under sub-
section (3):

Provided further t hat t he
candi dates shall be required to
indicate their order of preference
for the various coll eges, vacancies
wherei n have been adverti sed.
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13. Recommendation of comm ssion
(1) the commssion shall, as soon
as possible, after the notification
of vacanci es to it under sub-
section (3) of section 12, hold
interview (with or without witten
exam nation of the candidates and
send to the Director a l'ist
recomendi ng such nunber of nanes
of candidates found nost suitable
in each subject as may be, so far
as practicabl e, twenty-five per
cent nore than the nunber  of
vacancies in that ~ subject. Such
manes shall be arranged.in order of
nmerit show in the interview, or in

the exam nation and interview i f
any exam nation i's hel d.

(2) The lists sent by the
Commi ssion shall be valid till the

receipt of a new Llist from the
conmm ssi on.

(3) The Director shall having due
regard in the prescribed manner, to
the order to preference it any
i ndi cated by the candi dates under
the second proviso to sub-section
(4) of Section 12, intimate to the
management the  nane of a candidate
fromthe list referred to in sub-
section (1) for being appointed in
the vacancy intimated under sub-
section (2) of Section 12.

(4) Were a vacancy occurs due to
death, resignation or _otherwse
during the period or wvalidity of
the list referred to in sub-section
(2) and such vacancy has not been
notified to the conm ssion under
sub-section (3) of Section 12, the

Director nmay intimte to the
management the nane of a candidate
fromsuch Ilist for appointnment in

such vacancy.
5. Notwithstanding anything in the

proceedi ng provi si on, wher e
abolition of any post of teacher in
any college, services of the

persons substantively appointed to
such post is termnated the State
CGovernment may rmake suitabl e order
for his appointment in a suitable
vacancy, whet her notified under
sub-section (3) of Section 12 or
not in any other college, and

t her eupon t he Director shal
intimte to t he managenent
accordi ngly.

6. The Director shall send a copy

of the intimation made under sub-
section (3) or sub-section (4) or
sub-section (3) to the Candidate
concer ned.

14. Duty of nmanagenent (1) the
management shall, wthin a period
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of one nmonth from the date of

receipt of intimation under sub-

section (3) or sub-section (4) or

sub-section (5) of Section 13,

issue appointment letter to the

per son whose name has been

i ntimat ed.

(2) Where the person referred to in

sub-section (1) fails to join the

post within the tine allowed in the

appoi ntnent letter or within such

extended tinme as the managenent may

allow in this behal f, or where such

person is otherw se not available

for appointnent, t he Director,

shall on request~ of the managenent

intimate fresh nane from- the |ist

sent by the comm ssion under sub-

section (1) of Section 13 in the

nmanner- prescri bed. "

The case —of the appellant is that the holds doctorate
degree, Ph.D in Physics; Degree as High Level fellow from
CGovernment of Franceand 1.C. 1.P. Fellow from UNESCO. The
appellant is working as a Reader in R K College, Shami,
Muzaffar Nagar. On 20th April, 1992, pursuant to the
advertisenent No. 18 issued by the U.P. H gher Education
Servi ce Commi ssion, through which applications were invited
for the post of Principals for non-governmental colleges in
different Universities wthin the State of Utter pradesh,
the appellant applied for the  sanme. The appellant was
interviewed and on the basis of the |ist prepared by the
said commission, the Director intimted the nanmes of the
various sel ectees to the nanagenents of various col |l eges for
bei ng appointed as Principals. As per the policy existing at
the relevant tine, the appointnent could only be of an
incunbent in case the subject in which he is specialised is
taught in the said institution. (In the present case, the
subj ect of st udy of t he appel | ant is “Physi cs".
Incidentally, there were only four colleges where Physics
was being taught and four selectees of different subjects,
who were higher in the order of merit and whose subjects of
studies were also available in the coll eges, were appointed
in those four colleges. Hence, the appellant coul d not be
appointed in the absence of Physics being taught as one of
the subjects therein. Because of this, - thereafter the
sel ectees, who were placed bel ow the appellants in the merit
list, were also appointed as Principals in the nerit |ist,
were also appointed as Principals in respective colleges
where their subjects of studies were being taught.

On the 1st July, 1993, a post of Principal in Mbharaj
Singh D.G College, Saharanpur fell vacant on the retirement
of mm. R P. Sharma, who was a regular Principal ‘of the
college. The Director or Higher Education on 20th ‘July,
1993, while exercising power under Section 13(4) of the Act,
directed the managenent of the said college to appoint the
appel lant as Principal. Against this direction, respondent
No.1l herein, namely, Dr. Yogesh Kumar GQupta, filed a wit
Petition in the Hgh Court for quashing of the same.
Respondent No.1 exerted therein that in fact he is working
inthe said college as Lecturer in Physics since 1956. He
clainmed that when the post of Principal tell vacant, by
virtue of statute 13.20 of the Meerut University Act, he was
appointed as O ficiating Principal of the aforesaid college
and he assuned charge as Principal of the College. On 19th
June, 1995, the High Court allowed the wit petition and
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gquashed the said order of the Director. Against that
judgrment, the present appeal by special |eave is preferred.

The High Court, in accepting the contention of
respondent No.1 relied upon the case of State of Bihar and
anot her Vs. Madan Mohan Singh and others : AIR 1994 SC 765
and held the present case to be simlar to the facts of that
case. It was held that there was no occasion for the
Director to exercise power under Section 13(4) when a
regul ar vacancy has arisen after superannuation of the
Principal in the concerned college. The Director took w ong
recourse under the said provisions by sending the nane of
the appellant which is not contenplated therein. Since there
was no advertisenment which is necessary for such vacancy,
hence the said order was bad and was quashed.

Learned counsel for the appellant vehenently argued
that the wvacancies under ~Section 13(4) when it refers to
"occuring due to death, resignation or otherw se", the word
"ot herwi se" be not read as a ejusdemgener is but in a w der
connotation covering all wvacancies, it wuld cover al
vacanci es including the vacancies referred to under Section
12(2) but- prior to the intimation by the nanagement may be
for the subsequent academnmic year. It is not in dispute that
the appellant applied for ~the vacancies published on 20th
April, 1992. As aforesaid, it covered all the vacancies of
the academ c year which would be from1st July, 1991 to 30th
June 1992. In other / words, not only the existing vacancies
on the date of publication of the advertisenment, i.e., 20th
April, 1992, but  till 30th June, 1992. 'Section 12(2)
empowers filling of the vacancies likely to be caused during
the course of ensuing academ c year. The acadenic year is
defi ned under explanation of that sub-section as the period
of 12 nonths commencing on July 1. The appell ant cont ends,
in view of Section 13(2), that the life of the list sent by
the commission is extended till the next new list is
received from the conmm ssion, the list in question would be
alive, even beyond one year. The vacancy as aforesaid, hence
occuring on 1st July, 1993, even though falling in another
academ c year would al so be covered by the word "ot herw se"
and hence appoi ntnent of the appellant by nmeans of the order
of Director is valid.

The contention is that the purpose for anending the old
law was to renove the adhocism hence the word "ot herw se”

shoul d not be interpreted in a restricted sense. |If
interpreted in a wind sense, any vacancy accruing till the
next list by the Commi ssion would be absorbed and hence no
vacancy would remain untilled for long. | here should be no

difficulty to make appointment from the duly selected
persons who are in the panel of the select |list, even it
there is any delay in naking selection for the subsequent
academ c year.

On behalf of the State, supporting appellant’s case,
| ear ned counsel enphasi sed that the purpose of 25% nore than
the vacanci es advertised under sub-section (1) of Section 13
is only to cover such exigencies, nanely to appoint such
persons from the said list for any subsequent vacancies
occuring not only for the vacancy advertised but which may
occur in any subsequent academic year in question

Learned counsel for the appellant referred to Surinder
Singh and Ohers Vs. State of Punjab and another : (1997) 8
SCC 488. Reliance is placed on paragraph 13:

"State can deviate from the

adverti senent and nmake appoi ntnents

on posts falling vacant thereafter

in exceptional circunstances only

or in an energent situation and
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that too by taking a policy
decision in that behal f. Even when

filling up of more posts than
advertised is challenged the court
may not, whil e exercising its
ext raordi nary jurisdiction

i nval i date the excess appointnents
and may nmould the relief in such a
manner as to strike a just bal ance
between the interest of the State

and the i nterest of persons
seeki ng public enploynment."”
He al so relied on the
foll owi ng words in paragraph 14:
"Awaiting list prepared in

service matters by the  conpetent

authority is a list of eligible and

qualified candidates who in order

of nmerit ~are placed bel ow the | ast

sel ected candidate. How it should

operate and what is its nature my

be governed by the rul es.™

The contention Jis that the other observations in the
sai d decision even 'though may be said to be contrary to
contention raised 'by the appellant but the sane is diluted

when it approves an appoi nt nent in exceptiona
circunstances. It  further approves if there be any rel evant
rules in this regards. 1In the present case the appell ant

contends that wunder sub-section(4) of section 13, there is
a specific provision to include such vacancies, hence it is
within the permssiblelaw and rules and as such, the
appoi nt nent of the appellant is valid.

On the other hand |earned counsel for respondent No.1
argued that the word "otherw se" under Section 13(4) is to
be read as a ejusdem general and would cover only such
vacanci es which could be grouped with the |ike words "death
and resignation" that is to say unforeseen vacancies. This
woul d not include the vacancies occuring for succeeding
academ c years.

Havi ng heard | earned counsel for the parties and having
gone though the relevant Act and the rules, we find that the
af oresai d anmendnents were brought in to elimnate adhoci sm
and irregular appointnment of teachers. This is also to
elimnate favoritism nepotism and other processes, through
which unqualified undesi rabl e persons wer e appoi nt ed
excluding nmeritorious teachers. The proviso to sub-section
(4) of Section 12 provides for wde publicity through
advertisenent for inviting talented persons for filling up
such vacancies, as notified under sub-section (3). This was
keeping in mnd that whenever such vacancy occurs sel ection
should be froma |arger sphere through w de advertisenents
whi ch woul d include. Large appoi ntnment nmade for any vacancy
not properly advertised linmts sphere where it nay either as
under the old Act to be regularised or under the principle
of equity, synpathy to be regularised it a case be nmde out
which erodes the very foundation of a teaching institution
by lowering the teaching standard. It is, keeping this
obj ective, the aforesaid amendnents in 1992 were brought in
The rel evant portion of Statenment of Objects and Reasons of
the aforesaid Act in this regard is reproduced bel ow -

" Prefatory Note Statenent of

ohj ects and Reasons. The Uttar

Pradesh Hi gher Education Services

(Comm ssion) Act, 1980 (U P. ACT

No. 16 of 1980) has been enacted to
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establish a Service conm ssion for
the selection of teachers for
appoi nt nent to t he col | eges
affiliated to or recognised by a
Uni versity. Section 16 of the ACT
enpower ed the managenment of Degree
Col | eges to appoi nt ad hoc
teachers. Under this provision ad
hoc teachers were appointed in the
non- Gover nnent col | eges who
continued to work fromthe date of
their appointnent. These teachers
had been demandi ng  regularisation

their service. It was decided to
anend the aforesaid ACT
(1) To regul ari se t he

qual i fied and ot herw se eligible ad

hoc teachers appointed during the

peri od between January 3, 1984 and

January 30, 1991;

(2) —To abolish system  of
appoi nting ad hod teachers;
(3) To streamine the manner

of sel ection of teachers by

provi di ng t hat subj ect W se

consol i dat ed nunber of vacancies

likely to be caused during an

academ c year ' shall be notifiedto

the conmission  which will send the

list of candidates selected for

appointnent to the Director, who

will intimte t he names to

managemnent for maki ng

appoi nt nents; "

We find, after giving out careful consideration that in
case the appellant’s argument. is accepted by giving w der
interpretation to the word "otherwise" it would thwart the
very object of the ACT. In other words it would pernit the
filling of the vacancy occuring which was never adverti sed
and a person in the select |ist panel, even though not
appl ying for any vacancy would be absorbed. hence woul d be
l[imting the sphere of selection in contradiction to the
object of the provision to draw l|arger applicants by
advertising every vacancy to be filled in. W have  no
hesitation to say that any appointnent to be nmade on a
vacancy occuring in the succeeding year in question for
which there is no advertisenent under the provisions of sub-
section (4) of section 12, the person on the panel |ist of
preceedi ng academ ¢ year in question, cannot be absorbed or
be appoi nted. The word "ot herw se" has to be read as ejusdem
generi s that is to say in group simlar to death,
resignation, long |eave vacancy, invalidation, person not
joining after being duly selected. In other words, it would
be a case of wunforeseen vacancies which could not  be
concei ver under Section 12(2). Section 12(2) conceives of
a vacancy which is existing on the date the vacancy is to be

advertised and which is likely to be caused in future but
constricted for a period ending in the ensuing acadenic year
in question. The words "likely to be caused" under Section

12(2) are followed by the words "during the course of the
ensuring academc year" that is any person likely to retire
by the end of the academ c year in question. |In other words,
such vacancies could be for seen and not unforeseen. Wile
vacanci es under Section 13(4) are unforeseen vacanci es which
fall under the group, death and/or resignation. Hence the
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word "otherwi se" cannot be given the wde and Iibera
interpretati on which would exclude | arge nunber of expected
applicants who could be waiting to apply for the vacancies
occuring in the succeeding year in question

In the aforesaid case of Surinder Singh (supra) relied
upon by the appellant, the Court also holds in clear words:

"It is in no uncertain words

that this Court has held that it

woul d be an inproper exercise of

power to make appoi ntnents over and

above those advertised. It is only

in rare and excepti ona

ci rcunst ances and in enmer gent

situation that this rule can be

deviated from It should be clearly

spel l ed out as to under what policy

such a decision has been taken.

Exerci se of~ such poser has to be

tested on the touchstone of

r easonabl eness. Bef or e any

advertisement is issued, it would,

therefore, be incunmbent ~ upon the

authorities to take into account

the exi sting vacanci es and

anticipated vacancies. It is not as

a nmtter of /course that t he

authority can till up nore posts

than advertised.”

It is not necessary to go into the question, to the
portion relied upon by the appellant in the aforesaid case
of Surinder Singh as that is not the position here, nor set
up before the High Court or inthe S.I.P. in the pleedings
in exceptional circunstances or in an enmergent situation and
that too by taking a policy decision such appointnent could
be made. W find that in the present case neither there is
any exceptional circunstances, energent situation  or any
policy decision in this regard nor there is anything on the
record to suggest the sane. This apart, in the present case
in view or clear provision in the ACT there is no scope from
deviating from the clear nandate that is to absorb any
vacancy after due advertisement. Hence it would be of no
avail to the appellant. Section 12 and 13, as we have found
above, lead to inescapable conclusion that the appointnent
on the regular vacanci es occuring under Section 12(2) could
only be nmade by advertisenent under the proviso to  sub-
section (4) of Section 12. This will ensure proper teaching
and mai ntaining the standard of institution.

O course, the filling of vacanci es under sub-section
(4) of Section 13 on the vacancies al ready advertised arises
only in case the person does not join or on account of death
or resignation or person after joining, becones invalid or
such unforeseen circunstances. In other words, all the
ci rcunmst ances has to be wthin the vacancies already
advertised and not beyond it. The sphere of sub-section (4)
of section 13 is wthin the vacancies for which the
Commi ssion took interview or the exam nation, as the case
may be, under sub-section (1) of section 13 sub-section (2)
whi ch says that the list fromthe conmi ssion only nmeans that
in case there is delay in the next new |list and any vacancy
occurs on account of the wunforeseen reason wthin the
vacanci es advertised, the said vacancy can be filled up
under sub section (4) of Section 13. The list would not cone
to an end after a period of one year, as was earlier, and
woul d continue for a limted purpose as expl ai ned above til
the selection in the next acadenic year in question is made
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and recomrendations are sent with a fresh list.
In Hoshiar Singh Vs. State of Haryana and ot hers: 1993
(4) SCC 377, selection of candidates by the sel ection

Supp

commttee in excess of requisition was
it was held : -

"Since the requisition was for
ei ght posts of inspector of Police,
the Board was required to send its
recomendati ons for ei ght posts
only. The Board, on its own, could
not reconmend nanmes of 19 persons
for appointment even though the
requisition was for eight posts
only."

held to be ill egal

In Ashok Kunmar and others Vs. Chairman, Banking Service
Recruitnment Board and others  : 1996 (1) SCC 283 the Court
hel d :

"Article 14 read with Article
16(1) of the constitution enshrines
fundanental right to every citizen

to claim consi derati on for
appoi ntnent to a post ~under the
State. Therefore, vacant post s

arising or expected should be
notified inviting applications from
all eligible candidates to be
considered for their selection “in
accordance with' their nmerit.  The
recruitment of « the candidates in
excess of the notified vacancies is
a denial and deprivation of the
constitutional right wunder Article
14 read with Article 16(1) of
Constitution. The procedure
adopted, therefore, in appointing
the persons kept in the waiting
list by the respective Boards,
though the vacancies had  arisen
subsequent |y wi thout being notified
for recruitnent, i-s
unconstitutional. However, si nce
the appoi ntnent have already been
nmade and none was i npl eaded, we are
not ancllined to interfere with
these matters adversely affecting
their appoi nt nent s, However
hereafter the respective Boards
should notify the existing and
excepted vacancies and Recruitnment
Board shoul d get adverti senent
published and recruitnent should
strictly be made by the respective
Boar ds in accordance wth the
procedure to the notified vacancies
but not to any vacancies that may
ari se during t he process of
sel ection."

The view taken in this case is the sane as we have
round above.

As per the scheme of the Act

provisions, for each academc year
nmanagenent has to intimte the existing vacancies and
vacancies likely to be caused by the end of the ensuing
academ c year in question. Thereafter,
notify the same to the Comm ssion and

and the aforesaid
in question, the

the Director shal
the Comm ssion, in
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turn, will invite applications by giving wide publicity in
the State of such vacancies. The vacanci es cannot be filled
except by follow ng the procedure as contained therein. Sub-
section (1) or Section 12 has incorporated in strong words
that any appoi ntnent nmade in contravention of the provisions
or the ACT shall be void . This was to ensure no back door
entry but selection only as provided under the said
sections.

We have also perused the Judgnment given by the High
Court. W find that the order of the Director, under which
the appell ant clainms appoi ntrment, was rightly quashed by the
H gh Court.

It was al so argued, though not with the sane vehenence,
that respondent No. 1 has no locus standi to chall enge the
sai d order of the Director. Apart fromthe fact that this
guestion was never raised by the appellant either in the
wit petition before the High Court or in the Special |eave
petition, we find that respondent No.1 has interest, as he
was of ficiating Principal appointed under statute 13.20 of
the Meerut ~University. it was argued by |earned counsel for
the appellant that the statute contenplates the appointnent
of a Principal should be of ~ a senior npst teacher which
respondent No.1 is not. Repelling this argunent, respondent
No. 1 has pointed out through an affidavit before this Court
that since the senior nost teacher declined this after, the
next senior nost, i.e. respondent No.1l, was appointed to
whi ch there was no denial. For all these reasons, we do not
find any substance' in the objection of ‘the appellant
regardi ng | ocos standi. of respondent No. 1.

For the aforesaid reasons, we do not find any nerit in
the contentions raised by the |earned counsel  for the
appel l ant. Hence, the appeal fails and is dismissed. Costs
on the parties.




