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ACT:

Contenmpt of /Courts Act 1971-S. 2(b)-Consent order
passed at the instance of the parties and undertaking given
by one of the parties-Effect of breach-Distinction between-
When anpbunts to contenpt of Court.

HEADNOTE:

Pendi ng the decision of a dispute between the parties
referred to an arbitrator, the High Court passed with the
agreement of the parties a consent” order appointing a
receiver. The Court’s order  directed that the receiver
should take <charge of the property forthwith from the
appel l ant and submit periodical reports to the  Court
regarding the running of the business. Wthout making an
express direction to the appellant that the property in his
possessi on should be handed over to the receiver, the High
Court directed the appellant not to interfere wth the
receiver in the running of the business and that the
appel | ant should give to the receiver all co-operation that
the receiver nmight require.

In a petition filed before the Hgh Court the
respondent alleged that by failing to hand over possession
of the property to the receiver, in ternms of the consent
order the appellant had commtted breach of the undertaking
given to the court and thereby commtted an offence
puni shabl e under S. 2(b) of the Contenpt of Courts Act.

The High Court held the appellant to be guilty of
contempt of court and sentenced him to undergo. civi
i mprisonment.

In appeal to this Court the appellant contended that
there was no breach of the undertaking on his part because
he had given no express or inplied undertaking to hand-over
possessi on of the disputed property to the receiver.

Al'l owi ng the appea
N

HELD : 1. The act of the appellant in not conplying
with the terns of the consent order did not anbunt to an
of fence under S. 2(b), however inproper or reprehensible his
conduct might be. [693

2. When a person appearing before a court files an
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application or affidavit giving an undertaking to the court
or when he clearly and expressly gives an oral undertaking
which is incorporated by the court in its order and fails to
honour that undertaking then a wlful breach of the
undert aki ng would anount to an of fence puni shabl e under the
Act. An undertaking given by one of the parties should be
carefully construed by the Court to find out the nature and
extent of the undertaking given by the person concerned. It
is not opento the Court to assunme an inplied undertaking
when there is none on the record. [690 C-D, 691 @

686

3. Wiile it is the duty of the court to punish a person
who tries to obstruct the course of justice or brings into
di srepute the institution of judiciary this power has to be
exerci sed not casually or Lightly, but with great care and
ci rcunspection. Contenpt proceedi ngs serve a dual purpose of
vindi cation of the public interest by punishnent of the
contumaci ous conduct and coercion to conpel the contemer to
do what the |aw requires of him [691 H, 692 (]

4. The reason why a breach of clear undertaki ng anounts
to contenpt of court is that the contemer by making fal se
representati on would obtain the benefit and if he failed to
honour that wundertaking he  plays a serious fraud on the
court itself and thereby obstructs the course of justice and
brings the judicial institution into disrepute. The sane
cannot, be said of /a consent order or a conprom se decree
where the fraud is played not on the court but on one of the
parties. The offence comritted is qua a party and not qua
the court and therefore the very foundation for proceeding
for contempt of court is conpletely absent in such cases.
[693 D E]

5. If it is held that non-conpliance of a conprom se
decree or consent order would anpbunt to contenpt of court
the provisions of the Code of GCivil Procedure relating to
execution of decrees may not be resorted to at all by the
parties. [693 (]

6. In the instant case no application or affidavit or
undertaking was given by the appellant that ‘he  would
cooperate with the receiver or that he would  hand over
possession of the property to the receiver. The  consent
order did not incorporate expressly that any such
undert aki ng had been given either by the appellant or by his
| awyer before the Court. In the absence of such an
undertaking it cannot be said that he wilfully di sobeyed or
conmitted breach of such an undertaking. ~The Hi gh Court
assuned that the appellant had given an undertaking to carry
out its directions. [692 E-G

Bhat nagar & Co. Ltd. v. The Union of India, [1957] SCR
701, The Aligarh Municipal Board & Os. v. Ekka  Tanga
Mazdoor Union & O's. [1970] 3 SCR 98; referred to.

JUDGVENT:

CRI M NAL APPELLATE JURISDICTION : Crimnal Appeal No.
501 of 1978.

Fromthe Judgnment and Order dated 27-10-1978 of the
Del hi High Court in Criminal Oiginal No. 61/77.

K. B. Asthana, Satish Chandra, Sarat Chandra and P. D
Sharma for the Appellant.

M ss Seita Vaidialingant for respondent 1.

Neno for respondent 2.

The Judgnent of the Court was delivered by

FAZAL ALI, J.-This is an appeal by the contemer under
section 19 of the Contenpt of Courts Act, 1971 against a
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Di vi sion Bench decision of the Delhi Hi gh Court dated 27th
Cct ober, 1978 convi cting

687

the appellant under section 2(b) of the Contenpt of Courts
Act, 1971 (hereinafter referred to as the Act) and
sentencing him to detention in civil prison for a period of
four nonths.

A detailed narrative of the facts culmnating in the
order inpugned is to be found in the judgment of the Hi gh
Court and it is not necessary for us to repeat the sane all
over again except giving a brief resume of the inportant
facts in order to appreciate the points of law that arise in
the appeal. It appears that there was a partnership between
Sudhir Bhasin and Jagatri Lal Bhasin as a result of which a
firmunder the style of Sitapur Theatres with its Head
Ofice at Delhi was constituted. The partnership deed was
executed as far back as 19-11-1965 and clause 25 of that
deed contained the usual arbitration clause. Disputes arose
between the partners as a result. of which an application
under section 20 of the Arbitration Act was made before the
Hi gh Court and the High Court ~on hearing the application
referred the dispute to the sole arbitration of a retired
Judge of the Allahabad Hi gh Court. Along with the aforesaid
application, the respondent Sudhir Bhasin had filed an
application for appointment of a receiver as he apprehended
that the appellant would m sappropriate the funds of the
partnership property. The application for appointnment of a
receiver was allowed and the respondent Sudhir Bhasin
hi nsel f was appointed as a receiver of Laxm Talkies,
Sitapur. Thereafter the appellant being aggrieved by this
order filed an appeal before the Division Bench of the Delh
High Court. 1In the appeal it appears that a consent order
was passed with the agreenment of the parties by which Shri
Mahabi r Prasad, Advocate and Secretary, Bar Associ ation of
Sitapur was appointed as a receiver ~of the Laxm Talkies
pendi ng the decision of the arbitrator and was directed to
run the said cinema after taking possession from the
appel l ant. This order passed by the Hi gh Court nmay be quoted
in extenso as it fornms the solid basis for the proceedi ngs
for contenpt taken agai nst the appellant by the H gh Court:

"After hearing the |learned counsel for sometine on

previ ous hearings, a suggestion has been nmooted that if

the receiver is changed, the applicant would not
prosecute the present appeal except to the extent of
getting the Receiver changed. W accordingly directed
the Registrar to address letters to the District

Judges, Sitapur and Lucknow to send nanmes of three

Advocat es each from whom we coul d pi ck out one nane for

appoi ntnent as a Receiver in place of Sudhir Bhasin

who had been appointed Receiver by the |learned Single

Judge. Three nanmes have been received from
688

the District Judge, Sitapur. Shri S. C. Bhattacharya,

President of the Bar Association, is not acceptable

because he had been connected with the Cinema _in

guestion in the capacity of a Receiver previously. Wth
the consent of the |earned counsel of the parties, we
therefore, appoint Shri Mhabir Prasad, Advocate and

Secretary of the Bar Association, Sitapur, to be the

Recei ver of Laxm Talkies pending decision of the

di sputes between the parties which have been referred

to arbitration. The Receiver so appointed, wll take

charge of the Laxm Talkies forthwith from the
appellant, who is at present running the said G nema

Shri Mahabir Prasad will run the C nema hinsel f through
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such Managers as he may appoint. He will be responsible
to keep account, nmke di shursenents and deposit the net
proceeds in a Bank account to be opened by himin the
nane of Laxmi Tal kies. The Receiver wll submt
quarterly reports to this Court regarding the running
of the business of the said C nema. The first report
should be submitted to this Court on or before 14th
August, 1977. Each subsequent report should be
submitted by the middle of the nmonth in which the
qgquarter gets conpl eted

The appellant is directed not to interfere with
the Receiver appointed or wth the business of the

running of the Laxm Talkies. He will, however, give to
the Receiver appointed, all cooperation that the
Recei ver may require.

The licence for running the Cnena will be taken

out by the Receiver in the name of Laxm Talkies. He

wi Il approach the Deputy 6 Comm ssioner, Sitapur for

i ssue of thi's licence accordance wth the above

direction of this Court...... "

(Enphasi s ours)

A perusal of the ~order extracted above clearly shows
that there was no express direction to the appellant to hand
over possession to the receiver although certain directions
were given by the Court to the receiver for filing quarterly
reports etc. The only direction givento the appellant was
that he would not. interfere with the receiver appointed or
with the business of running of the Laxm Talkies. The
appel l ant was also directed to give all cooperation that the
receiver may require. There was thus no specific direction
to the appellant to hand over possessi on of the property to
the receiver although inpliedly this was neant to be done
because the order was passed wth the consent of the
parties.

689

In the instant case the gravamen of the charge agai nst
the appellant was that he had commtted a serious breach of
the undertaking given to the Court to hand over possession
to the receiver and having failed to honour the undertaking,
he was Iliable to be hauled up for an offence under the Act.
The High Court held that the conduct of the appellant was
unrel enting and inexorable and he had w [ fully disobeyed the
order of the Court passed with his consent.

M. Asthana, |earned counsel for the appellant raised
two inportant contentions before us. In the first place, he
submitted that taking the order ex facie there is no express
or inplied wundertaking given by the appellant to hand over
possession to the receiver and hence the question of breach
of the wundertaking on the part of the appellant does not
arise, and, therefore, the conviction of the appellant was
not legally sustainable. Secondly, it was argued-that even
assum ng that an undertaking was given to the Court, as the
appeal before the Division Bench was whol |y i nconmpetent, the
proceedi ngs before the Division Bench were non est and the
order passed by the H gh Court being a nullity a
di sobedi ence of such an order would not attract the
provi sions of the Act.

Mss Seita Vaidialingamwho argued this case before us
with great ingenuity and persuasiveness submitted that even
if the order of the Hi gh Court was void, it was not open to
the appellant as a Ilitigant to assune the role of a Judge
and unilaterally decide that the order of the High Court
bei ng non est he was not bound to obey the sane. In other
words, It was contended that he having hinmself filed an
appeal before the Division Bench and thereby having invited
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the Court to pass a consent order which was agreed to by the
appel l ant he could not by virtue of the rule of estoppel by
judgrment be heard to say that the appeal filed by the
appel l ant hinself being inconpetent, the judgnent was void,
hence the appellant coul d di sobey the same with inpunity. In
support of her subm ssion, the |Iearned counsel cited the
cases of State of Uttar Pradesh v. Ratan Shukla(l), Unmrao
Singh v. Man Sing & Os.(2), Joseph F. Maggio v. Raynond
Zeitz(3) and United States of America v. United M ne Wirkers
of Anerica.(4) Wile we do find considerable force in the
argunent  of Mss Seita Vaidyalingam counsel for the
respondent we are of the opinion that the point is not free
fromdifficulty and in the view that we have deci d-
690
ed to take on the first point raised by counsel for the
appel l ant, the second point does not fall for determ nation
We, therefore, refrain fromgoing into this point and | eave
the matter to be decided in a nmore proper and suitable case.
Coming to the first point, the contention of M.
Ast hana was~ that there was no undertaking given by the
appel lant-to the court at all. Qur attention has not been
drawn by counsel for the respondent to any application or
affidavit filed by~ t he appel  ant  whi ch contains an
undertaking given by the appellant to hand over possession
to the receiver appointed by the H gh Court by virtue of the
i mpugned order. It i's manifest that any person appearing
before the Court can give an undertaking in two way: (1)
that he files an application or an affidavit clearly setting
out the undertaking given by himto Court, or (2) by a clear
and express oral undertaking given by the  contemmer and
incorporated by the court inits order. If any of these
conditions are satisfied then a wlful breach of the
undertaki ng woul d doubtless anmount to an offence under the
Act. Although the Hi gh Court observed that the consent order
extracted above had been passed on the basis of  various
undert aki ngs given by the contemer, we are unable to find
any material on record which contains such undertakings. It
seens to us that the High Court has construed the consent
order itself and the directions contained therein ‘as an
i mplied undertaking given by the appellant. Here the High
Court has wundoubtedly committed an error of |law. -There is a
clear cut distinction between a conpronmse arrived at
between the parties or a consent order passed by the court
at the instance of the parties and a clear and categorica
undertaki ng given by any of the parties. In the fornmer, if
there is violation of the conpromise or the order no
guestion of contenmpt of court arises, but the party has a
right to enforce the order or the conpronmise by either
executing the order or getting an injunction fromthe court
In the case of Bhatnagars & Co. Ltd. v. The Union of
India(l) although an undertaking appears to have been given
by | earned counsel on behalf of his client that 'certain
goods confiscated by the Custonms authorities would be sold
within a certain period of tinme, it was interpreted by the
petitioner as an undertaking to decide the revision petition
within the period fixed, and as this was not done it was
argued before this Court that the custons authorities had
commtted a serious contenpt of this Court. Repelling the
argunent of the petitioner, his
691
Court observed as follows: -

"The order passed by this Court would show that
the learned Solicitor General of India nmade a statenent
to the Court indicating that the goods which had been
confiscated by the Custons Authorities would not be
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sold or otherwi se dealt with for a month fromthe date

of the communication to the petitioner of the fina

order that the Central Governnent nmay pass in the
revisional petition preferred by him before them

Acting on this undertaking, this Court allowed the

petitioner a period of one nmonth fromthe date of the

comuni cation to himof the final order which the

Central Gover nnent m ght pass on his revisiona

petition to enable him to file a petition for Specia

Leave to Appeal if he was so advised. Then the order

recorded the undertaking given by the Solicitor-

General ..... .. ... . I ndeed the petition

seeks to suggest that the undertaking was that the

revi sional petition would be disposed imediately in a

day or two, and, since the revisional petition was not

di sposed of w thin the tine nmentioned by the Solicitor

CGeneral, the petitioner says that all the respondents

are guilty of -~ cont enpt . It is clear that the

petitioner’s grievance and the prayer for a wit are
entirely m sconceived. The petitioner is entirely in
error_in-—assumng that, on behalf of the Union of

India, any undertaking was given that his revisiona

petition would be disposed of within a day or two.

............... The ~ petitioner presumably thinks that

the Court’s order required that his revisional petition

shoul d be disposed of by the Central Governnment wthin

a nonth. This assunption is entirely unwarranted"

Thi s decision, ‘therefore, clearly shows that even if
there was an undertaking given-by the counsel on behal f of
his client the undertaking should be carefully construed to
find out the extent and nature of the undertaking actually
given by the person concerned. It is not open to the Court
to assunme an inplied undertaking when there is none on the
record. It was on this ground that this Court negatived the
pl ea of contenpt of court. It is well settled that while it
is the duty of the court to punish a person who tries to
obstruct the course of justice of brings into disrepute the
institution of judiciary, this power has to be exercised not
casually or lightly but wth great care and circunspection
and only in such cases where it is necessary to punish the
contemmer in order to uphold the nmajesty of |aw and the
dignity of the courts.

692

In the case of The Aligarh Muinicipal Board & Os. v.
Ekka Tongar Mazdoor Union & Ors (1) this Court observed as
follows: -

"It may also be pointed out that  in~ order to

justify action for contenpt of court for breach of a
prohibitive order it is not necessary that the order
shoul d have been officially served on the party agai nst
whomit is granted if it is proved that he has notice
of the order aliunde and he knew that it was intended
to be enforced. Contenpt proceedi ng agai nst a person
who has failed to conply with the Court’s order serves
a dual purpose: (1) vindication of the public interest
by puni shnent of contenptuous conduct and (2) coercion
to conpel the contemer to do what the | aw requires of
him The sentence inposed should effectuate both these
purposes. It rmust also be clearly wunderstood in this
connection that to enploy a subterfuge to avoid
conpliance of a Court’s order about which there could
be no reasonable doubt wmay in certain circunstances
aggravate the contenpt”.

These are the tests laid down by this Court in order to
det erm ne whether a contenpt of court has been commtted in
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the case of violation of a prohibitive order. In the instant
case, however, as indicated above, there is no application
nor any affidavit nor any witten undertaking given by the
appel | ant that he woul d co-operate with the receiver or that
he woul d hand over possession of the Cinema to the receiver.
Apart fromthis, even the consent order does not incorporate
expressly or clearly that any such undertaking had been
given either by the appellant or by his |lawer before the
Court that he would hand over possession of the property to
the receiver. |In the absence of any express undertaking
given by the appellant or any undertaking incorporated in
the order inmpugned, it wll be difficult to hold that the
appel lant wilfully disobeyed or commtted breach of such an
under taking. What the High Court appears to have done is
that it took the consent order passed which was agreed to by
the parties and by which a receiver was appointed, to
i nclude an undertaki ng given by the contemer to carry out
the directions contained in the order. Wth due respects, we
are unable to agree with this view taken by the H gh Court.
A few exanples would show how unsustai nable in |aw the view
taken by the H gh Court i's. Take the instance of a suit
where the defendant agrees that a decree for Rs. 10,000 may
be passed against him and the court accordingly passes the
decree. The defendant does not pay the decree. Can it be
said in these circunstances that nmerely because the
def endant has failed to pay the decretal anmount he is guilty
of contenpt of court? The answer nust neces-

693

sarily be in the negative. Take ~another instance where a
conpromise is arrived at between the parties and a
particul ar property having been allotted to A ~he has to be
put in possession thereof by B. B does not give possession
of this property to A Can it be said that because the
conprom se decree has not been inplemented by B, he commits
the of fence of contenpt of court? Here al so the answer mnust
be in the negative and the remedy of B would be not to pray
for drawing up proceedings for contenpt of court against B
but to approach the executing court for directing 'a warrant
of delivery of possession wunder the provisions of the Code
of Civil Procedure. Indeed, if we were to -hold that non
conpli ance of a conprom se decree or consent order anount to
contempt of court, the provisions of the Code of GCivi
Procedure relating to execution of decrees may not be
resorted to at all. |In fact, the reason why a breach of
clear undertaking given to the court ampunts to contenpt of
court is that the contemmer by making a fal se representation
to the Court obtains a benefit for himself and if he fails
to honour the undertaking, he plays a serious fraud on the
court itself and thereby obstructs the course of justice and
brings into disrepute the judicial institution. The sane
cannot, however, be said of a consent order or a conprom se
decree where the fraud, if any, is practised by the person
concerned not on the Court but on one of the parties. Thus,
the offence commtted by the person concerned is qua the
party not qua the court, and, therefore, the very foundation
for proceeding for contenpt of court is conpletely absent in
such cases. In these circunstances, we are satisfied that
unl ess there is an express undertaking given in witing
before the court by the contemmer or incorporated by the
court in its order, there can be no question of wlful
di sobedi ence of such an undertaking. In the instant case, we
have al ready held that there is neither any witten
undertaking filed by the appellant nor was any such
undertaking inpliedly or expressly incorporated in the order
i mpugned. Thus, there being no wundertaking at all the
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guestion of breach of such an undertaking does not arise.

For these reasons, therefore, we are of the opinion
that however inproper or reprehensible the conduct of the
appel l ant may be yet the act of the appellant in not
conplying with the ternms of the consent order does not
amount to an offence wunder section 2(b) of the Act and his
conviction and order of detention in civil prison for four
nonths is whol Iy unwarrant ed by law. The appeal is
accordingly allowed. The judgnent of the Hi gh Court is set
aside and the order passed by the H gh Court directing the
appel lant to be detained in civil prison for four nonths is
hereby quashed and the appellant is acquitted of the offence
under section 2(b) of the Act.

N. V. K. Appeal all owed.
694




