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ACT:

Mot or Vehicles Act, 1939 (4 of 1939), s. 43A (as inserted by
Madras Amendi ng Act 20 of 1948) Madras G O. No. 1298, dated
April 28, 1956-Covernment order prescribing the award of
marks-1f direction to Regional Transport Authority in the
di scharge of its quasi-judicial function-Section “43A- Scope
of --if authorises only adm nistrative directions.

HEADNOTE:

The appellant is a bus operator in the State of Madras. O
an invitation for applications for the grant of = two ~stage
carriage permts he submitted his applications along wth
many others. The State Transport Authority considered the
nmerits of the application awarding marks in accordance wth
the principles prescribed by Madras G O No. 1298,  dated
April 28, 1956 issued under s. 43A of the Mdtor Vehicles
Act, 1939 inserted by the Madras Amendi ng Act 20 “of @ 1948.
The Transport Authority on this basis granted the two
permts to the appellant. Against this order a nunber of
appeals were filed by sone of the wunsuccessful applicants
including respondents Nos. 2 and 3 in the present appeal
The Appellate Tribunal re-allotted nmarks in accordance wth
the above G O and respondents 2 and 3 having secured the
maxi mum nunber of marks were granted the permts. On the
rejection of a petition under Art. 226 of the Constitution
and after appealing w thout success to a Division Bench the
appel l ant applied for a certificate to appeal to this Court
which rejected. The present appeal was filed on specia
| eave granted by this Court.

It was contended on behal f of the appellant before this
Court that since Madras G O No. 1298, dated April 28, 1956
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purports to issue direction to the Transport Authority in
the discharge of its quasi-judicial functions it is beyond
the powers conferred by s. 43A of the Mdtor Vehicles Act
whi ch authorises only the issue of directions to the said
authority in the discharge of its admnistrative functions
and therefore it is bad.

Hel d, (i) Section 43A confers power on the State Governnent
to issue orders and directions to the State Transport
Authority only in relation to its admnistrative functions.
Ms. Raman and Raman v. The State of Madras [1959] 2 S.C R
227, relied on.

(ii)lt is well settled that ss. 47, 48, 57, 60, 64 and 64A
deal with quasi-judicial functions and when the transport
authorities are dealing with applications for permts and
evaluating the respective clainse of the parties, t he
transport authorities are di schar gi ng quasi -j udi ci a
functions and their orders are quasi-judicial orders subject
to the jurisdiction of the H gh Court under Art. 226.

L/ P(D)1sC -1

2

New Prakash Transport Co. Ltd. v. Suwarna Transport Co. Ltd.
[1957] S.CR, 98 Ms Raman and Raman Ltd. v. State of
Madras, [1959] 2 S.C R 227, B. Abdulla Rowther v. State
Transport Appellate Tribunal, Mdras, A l.R 1959, S. C 896,
relied on.

(iii) Ininterpreting s. 43A it is legitimte to assune
that the legislature intended to respect ‘the basic and
el ementary postul ate of the, rule of law that in exercising
their authority and discharging their quasi -j udi ci a

functions, the tribunals constituted under the Act nmust be
left absolutely free to deal with the matter according to
their best judgenent. It is of the essence of fair and
obj ective adm nistration of |aw that the decision of ' judges
or tribunals must be absolutely unfettered by any extraneous
gui dance by the executive or adm nistrative wng of the
State.

(iv) The impugned order is outside the purview of s. 43A
inasmuch as it purports to give directions in respect of
matters which have been entrusted to the tribunals
constituted under the Act and which have to be dealt with by
themin quasi-judicial manner.

(v) The decision of the appellate Tribunal is solely based
on the provisions of the inpugned order and since the said
order is invalid, the decision is also bad.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 19 of 1964.
Appeal by special |eave fromthe judgnent and order / dated
Oct ober 29, 1963, of the Madras H gh Court in Wit Appea
No. 214 of 1962.

S. Mohan Kumar amagal am M N. Rangachari, R K Garg, M
K. Ramanurthi, for the appellant.

R Ganapat hy lyer, for respondents Nos. 2 and 3.

A Ranganadham Chetty and A. V. Rangam for respondent No.
4.

M C. Setalvad, N. C. Krishna lyengar and 0. C. WMathur,
for Intervener.
March 5, 1964. The judgment of the Court was delivered by-
GAJENDRAGADKAR, C.J.-The short but inmportant point of |aw
which has been raised for our decision in this appeal by
special leave is whether G O No. 1298 issued by the Cov-
ernment of Madras on April 28, 1956 in exercise of its
powers conferred by s. 43A of the Mdtor Vehicles Act, 1939
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(Central Act 1V of 1939) (hereinafter <called the Act)
inserted by the Madras Amendi ng Act 20 of 1948, is valid.
M. Mhan Kumaranangal am who appears for the appellant
contends that the inpugned Government order is invalid for
the sinple reason that it is outside the purview of s. 43A
The inpugned order was issued as early as 1956 and since
then, its validity

3

has never been inpeached in judicial proceedings. Litiga-
tion in regard to the grant of pernmits under the relevant
provi sions of the Act has figured promnently in the WMadras
H gh Court inthe formof wit petitions invoking the said
Hi gh Court’s jurisdiction under Art. 226 of the Constitution
and several aspects of the inpugned order have cone to be
exam ned. The echoes of such litigation have frequently
been heard in this Court and this Court has had occasion to
deal with the inmpugned order, its character, its scope and
its effect-, but-on no occasion in the past, the validity of
the order ‘appears to have been questioned. The legislative
and judicial background of the order and the course of
judicial —decisions in regards to the points raised in the
enforcenent of this order would prima facie and at the first
bl ush suggest that the attack against the validity of the
order may not be well founded and that would tend to nmake the
initial judicial /'response to the said challenge nor e
hesitant and reluctant. But M. Kumaranangal am contends
that s. 43A under which the order purports- to have been
passed woul d cl early show that the said order is outside the
purview of the authority conferred on the State Governnent
and is therefore invalid. 1t is obvious that if this
contention is upheld, its inpact on the -adm nistration of
the system adopted in the State of Madras  for  granting
permts under the Act would be very great and so though the
guestion lies within a narrow conpass, it needs to be very
carefully exam ned. The facts which lead to the present
appeal conformto the usual pattern-of the permt litigation
in which the grant or refusal to grant a permit is chal-
| enged wunder the writ jurisdiction of the High Court / under
Art. 226.

The appellant B. Rajagopala Naidu is a bus operator in the
State of Madras and he runs a number of buses on various
routes. On June 26, 1956, the State Transport Authority by
a notification invited applications for the grant of two
stage carriage permts on the route Madras to Krishnagiri.
The buses on this route were to be run as express service.
The appel l ant and 117 bus operators includi ng respondents 2
and 3 D. Raj abahar Mudal i ar, propri et or of Sri
Sanbandanmoorthy Bus Service and K H  Hanumant ha  Rao,
proprietor of Jeevajyoti Bus Service respectively, subnmtted

applications for the two permts in question. The /State
Transport Authority considered the said applications on the
nerits. In doing so, it proceeded to award marks in

accordance with the principles prescribed by the inpugned
order and canme to the conclusion that the appel I-ant
satisfied the requirenents enunciated by the State Transport
Authority for running an efficient bus service on this |ong
route, and so, it granted the two permits to the appellant
on May 8, 1958.

L/ P(D)1SCl - 1(a)

4

Against this decision, 18 appeals were preferred by the
unsuccessful applicants including respondents 2 and 3. Al
these appeal s were heard together by the State Transport Ap-
pellate Tribunal, Mdras in June 1959. It appears that
bef ore the appeals were thus heard, the State Governnent had
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superseded the principles enunciated in the order in so far
as they related to the grant of stage carriage permts and
had i ssued another direction under s. 43A known as G O 2265
on August 9, 1958. Incidentally, it nay be added that by
this order, different criteria had been prescribed for
selection and a different marki ng system had been devised.
The Appellate Tribunal considered the clains of the riva
bus operators and allotted marks in accordance with the
principles laid down by the earlier order. As a result,
respondents 2 and 3 secured the highest marks and their
appeals were allowed, the order under appeal was set aside
and two permits were granted to them This order was passed
on July 4, 1959.

The appellant then invoked the jurisdiction of the Madras
H gh Court under Art. 226 of the Constitution by this wit
petition No. 692 of 1959. In his wit petition the ap-
pel l ant chall enged the validity of the order passed by the
Appel | ate Tri bunal on several grounds. One of them was that
the inpugned order on which the decision of the Appellate
Tri bunal ' was based, was invalid. This plea along with the
other contentions raised by the appellant failed and the
| earned Single Judge who heard his wit petition disnissed
the petition, on Cctober 18, 1962. The appellant then
chall enged the correctness of this decision by a Letters
Pat ent Appeal No. 214 of 1962 before a Division Bench of the
said Hi gh Court. The Division Bench, however, agreed wth
the view taken by the Single Judge and dism ssed the Letters
Patent Appeal preferred by the appellant. The appel | ant
then noved the said H gh Court for |eave, but failed to
secure it, and that brought himhere with anapplication for
speci al | eave which was granted on Novenber 14, 1963. It is
with this special |eave that the appellant has brought this
appeal before us for final disposal

Before dealing with the points raised by the appellant, it
is necessary to consider the background of the impugned
order, and that takes us to the decision of the Madras @ Hi gh
Court in Sri Rama Vilas Service(Ltd. v. The Road Traffic
Board, Madras, by its Secretary(l). In that case, the
appel l ant had chal |l enged the validity of a Governnent order
No. 3898 which had been issued by the Madras Governnent on
Decermber 9, 1946. This order purported to direct the
transport authorities to issue only tenmporary permts as the
Gover nirent i nt ended to nationalise not or transport-.
Accordingly, instruction No. 2 in the said order had
provi ded that when

(1) (1948) 1 ML.J. 85.
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applications were nade for newroutes or new timngs in
existing routes, then small units should be preferred to old
ones. In accordance with this instruction, when t he
application for permt nmade by the appellant, Sri Rama Vil as
Service was rejected, the order stated that it so rejected
in the interests of the public generally under s. 47(1)(a)
of the Act. The appellant preferred ,-in" appeal against
the order to the Central Board nanely the Provincia
Transport Authority which had been constituted by the
CGovernment under s. 44 of the Act. His appeal failed and
so, he noved the Madras H gh Court under s. 45 of the
Specific Relief Act for an order directing the respondent-
the Road Traffic Board, Madras--to consider the application
of the appellant in accordance with the provisions of the
Act and the rul es made thereunder for renewal of the permt
for plying buses. The High Court held that G O No. 3898
was in direct conflict with the proviso to s. 58 sub-s. (2)
of the Act, and so, was invalid. This decision showed that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 13

there was no authority or right in the State Governnent to
issue instructions such as were contained in the said
Covernment order. |In reaching this decision, the Hi gh Court
enphasi sed the fact that the Central Transport Board and the
Regi onal Transport Board were conpl etely independent of the
CGovernment except that they nust observe the notifications
made pursuant to s. 43 of the Act. It was conceded that if
and when the Governnent acted as an Appellate Tribunal, it
had judicial functions to discharge. But these functions
did not include the power to give orders to any Board which
was seized of an application for renewal of permts. That
is howit was established by this decision that as the Act
stood, the State Governnment had no authority to issue
directions as to how applications for pernmits or their
renewal should be dealt with by the Tribunals constituted
under the Act. This judgnment was pronounced on Novenber 19,
1947.

As a result of this judgnment, the Madras Legi sl ature amended
the Central Act by Act XX of 1948 which came into force on
Decenber 19, 1948. Anongst the anendnments made by this Act
was the insertion of s. 43A with which we are concerned in
t he present appeal. This~ section clothed the State
CGovernment with powers to issue certain directions and
orders. As we have already indicated, the point which we
are, considering /in _the present appeal is whether the
i mpugned order falls within the purview of the power and
authority conferred on the State CGovernnent by this section

W will read this section |ater when we address ourselves to
the question of its construction.

The anendnment of the Central Act led to the next  round of
controversy between the bus operators and the State Gov-
ernment and that resulted in the decision of the Madras Hi gh
6

Court in C.S.S. Mdtor Service Tenkasi v. The State of Mdras

and another(1). In that case, the “validity of §severa
provi sions of the Act including the provisions introduced by
the WMadras Amendnent Act were (chall enged. It 'wll be

recalled that at the tine when this challenge was nmade, the
Constitution had come into force and the appellant 'C S. S
Mot or Service urged before the H gh Court that under Art.
19(1)(g) it had a fundanental right to ply notor vehicles on
the public pathways and the inmpugned provisions of the  Act
invaded its aforesaid fundamental right and were not
justified by Art. 19(6). The High Court el-aborately
considered the first part of the contention and it took the
view, and we think rightly, that a citizen has a fundanental
right to ply notor vehicles on the public pathways for hire
or otherwise and that if any statutory provision purports or
has the effect of abridging such fundanental right, its
validity would have to be judged under the relevant” cl ause
of Art. 19. Proceeding to deal with the dispute.-on this
basis, the H gh Court examined the validity of the 'severa
i mpugned provisions of the Act. 1In regard to s. 43A, the
Hi gh Court cane to the conclusion that the said section was
valid though it took the precaution of adding that the
orders passed thereunder night be open to challenge as
unconstitutional . It is, however, necessary to enphasise
that the main reason which weighed with the Hgh Court in
upholding the wvalidity of this section was that the High
Court was satisfied that the said section was "intended to
clothe the Governnent with authority to issue directions of
an administrative character." Thus, s. 43A was held to be
valid in this case and the correctness of this conclusion is
not di sputed before us. In other words, we are dealing with
the appellant’s challenge against the validity of the
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i mpugned order on the basis that s. 43Aitself is wvalid.
Thi s judgnent was pronounced on April 25, 1952.

Sone years after this judgnment was pronounced, the inpugned
CGovernment order was issued on April 28, 1956. This order
purported to issue instructions or directions for the
gui dance of the Tribunals constituted under the Act. In
fact, it refers to the judgnment of the Madras Hi gh Court in
the case of C.S.S. Motor Service. It would appear that the
Madras Governnent wanted to give effect to the said decision
by issuing appropriate directions wunder its aut hority
derived from s. 43A which was held to be valid. The
i mpugned order deals with five topics. The first topic has
relation to the instructions which had to be borne in mnd
whi | st screening the applicants who ask for permts. Thi s
part of the order provides that the applicants nmay be
screened and disqualifiedon one or nore of the principles
enunciated in clss 1to 4 inthat part. The second part
deals with the systemof assigning nmarks to

(1) AL R (2953) Nad. 304.

7

the several claimants, under four colums. In laying down
t hese

principles, the inmpugned order intended to secure precision
in the disposal of clainms for permts and to enable quick
consideration of the nerits of such claimants. This part of
the order, however, nade it clear that in cases where the
system of marking worked unfairly the Regional Transport
Authority may ignore the marks obtained for reasons to be
stated. It is this" part of the order which has introduced
the marking systemwhich has been the special feature of
adj udi cation of clains for permts in the State of Madras.
These two parts are described as "A." " in the Governnent
or der. Part 3 deals with the variation, or extension of
routes granted wunder the permits. Part 4 deals wth the
revision of timngs and Part 5 has reference to suspension
or cancellation of permts. That in brief is the nature of
the directions issued by the inpugned order

After this order was issued and the Tribunals constituted
under the Act began to deal with applications for permits in
accordance with the principles prescribed by it, the
decisions ,of the said Tribunals cane to be frequently
chal | enged before the Madras H gh Court and these disputes
have, often been brought before this court as well. In
these cases, the character of the order passed by the
Tri bunal was exani ned, the nature of the instructions issued
by the inmpugned order was considered and the rights of the
parties aggrieved by the quasi-judicial decisions of the
tribunals also fell for discussion and decision. A question
which was often raised was whether it was open to a  party
aggrieved by the decision of the Tribunal to contend that
the said decision was based either on a nmisconstruction of
the inmpugned order or in contravention of it, and the
consensus of judicial opinion on this part of t he
controversy appears to be that the proceedings before the
Tribunals constituted under the Act are guasi j udici a
proceedi ngs and as such liable to be corrected under Art.
226 of the Constitution. It also appears to be well estab-
lished that the inpugned order is not a statutory rule and
has therefore no force of law. It is an administrative or
executive direction and it is binding on the tribunals; it
does not, however, confer any right on the citizen and that
nmeans, that a citizen cannot be allowed to contend that a
m sconstruction of the order or its contravention by any
deci sion of the Tribunal functioning under the Act shoul d be
corrected under Art. 226.
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In Ms Raman and Raman Ltd. v. The State of Midras and
others(1l), this Court by a majority decision held that s.
43A of the Act as anended by the Madras Amendnent Act, 1948
must be given a restricted neaning and the jurisdiction it
conferred on the State Governnent to issue orders and
directions must be confined to admni strative functions. An
order or

(1) [1959] 2 S.C.R 227.

8

direction made thereunder by the State Governnent was con-
sequently denied the status of law regulating rights of
parties. and was treated as partaking of the character of an
admnistrative order. Simlarly, in R Abdulla Rowther v.
The State Transport Appellete Tribunal, Madras and ot hers(1)
this Court held by a majority decision that the orders and
directions issued under s. 43A were nerely executive or
adm nistrative in- character and their breach, even if
patent, would not justify the issue of a wit of certiorari
It was al'so observed that though the orders were executive
and did ' not anount to statutory rules, they were rules
bi nding on the transport authorities for whose guidance they
have been issued, but that did not confer any right on the
citizen and so a plea that a contravention of the orders
shoul d be corrected by the issue ,of an appropriate wit was
rejected. Such contravention, it was held, m ght expose the
Tribunal to the risk of disciplinary or other appropriate
action, but <cannot entitle a citizen to make a conplaint
under Art. 226. It is necessary to enphasise that in both
these cases no argunent was urged that the inpugned order
was itself invalid and shoul'd have been .ignored by the
Tribunals exercising quasi-judicial authority under the
rel evant provisions of the Act. The Court ~was no doubt
cal l ed upon to consider the character of the inpugned order
and sone of the reasons given in support of the conclusion
that the inmpugned order is adm nistrative or executive seem
to suggest that the said order would, prima facie, be incon-
sistent with the provisions of ('s. 43A which received a
narrow and limted construction from the court.
Nevert hel ess, since the point about the validity of the
i mpugned order was not raised before the court, this aspect
of the question was not exami ned and  the discussion and
deci si on proceeded on the basis that the inmpugned order ~ was
valid. Now that the question has been raised before us, it
has becone necessary to exanmine the validity of the inpugned
or der.

Before proceeding to exanine the scope and effect ~of the
provisions of s. 43A it is necessary to bear in mnd two
general considerations. The first broad consideration which
is relevant has relation to the schene of the Act in genera

and the schenme of Ch. IV in particular. The Act consists
of 10 chapters and deals mainly with admi nistrative probl enms
in relation to notor vehicles. Chapter 11 deals wth

licensing of drivers of nmotor vehicles. Chapter IlA ‘deals
with licensing of conductors of State carriages and Chapter
1l with registration of notor vehicles. Chapter IV s
concerned with the control of transport vehicles and in this
chapter are included the relevant provisions for t he
applications for grant of permits, the consideration of
those applications and other allied topics. Chapter VA
i ncludes the provisions relating to

(1) AI1.R (1959) S .C 896.

9

State Transport Undertakings. Chapter V addresses itself to
the construction, equi pnent and mai nt enance of nmotor vehi -
cles, Chapter VI deals with the control of traffic, Chapter’
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VIl has reference to notor vehicles tenporarily leaving or
visiting India, Chapter VIII with the question of insurance
of notor vehicles against third party risks, Chapter 1|X
prescri bes offences, penalties and procedures to try the
of fences -and Chapter X contains m scel |l aneous provi sions.
This scheme shows that the hierarchy of transport autho-
rities contenplated by the relevant provisions of the Act is
cl ot hed bot h with admnistrative and qguasi -judicia

functions and powers. It is well settled that ss. 47, 48,
57, 60, 64 and 64A deal with quasi-judicial powers and
functi ons. In other words, when applications are made for

permts under -the relevant provisions of the Act and they
are considered ,on the nmerits, particularly in the |ight of
the evaluation of the clains of the respective parties, the
transport authorities are exercising quasi-judicial powers
and are dischargi ng quasijudicial functions, and so, orders
passed by them in exercise of those powers and in
di scharging those functions are quasijudicial orders which
are subject to the jurisdiction of the H gh Court under Art.
226, vide New Prakash Transport Co. Ltd. v. New Suwarna
Transport - Co. Ltd. (1) and Ms Raman-and Ranan Ltd. v. The
State of Madras and others(3) and R Abdulla Rowther v. The
State Transport Appellate Tribunal Madras and others(3) so
that when we exam ne the question about the validity of the
i mpugned order, we cannot |ose sight of the fact that the
i mpugned order is concerned with matters which fall to be
determined by the appropriate transport —authorities in
exerci se of their quasi-judicial powers and in discharge of
their quasi-judicial functions.

The other broad considerationrelevant in dealing with the
present controversy is that there are three sets of provi-
sions under the Act which confer |egislative, judicial and
adnmi ni strative powers respectively on'the State Governnent.
Section 67 which confers on the State Government power to
make rules as to stage carriages and contract carriages and
S. 68 which confers power on the State Governnent to  nake
rules for the purposes of Ch. IViare obviously |egislative
powers, and in exercise of these powers, when the rules are
franed, they beconme statutory rules which have the force of
law. Naturally, the exercise of these |legislative powers is
controlled by the safeguard provided by s. 133 of the Act.
This latter section requires that when power is exercised by
the State Governnent to nake rules, it is subject to the
condition that the rules nust be previously published before
they are

(1) [1957] S.CR 98 p. 118. [1959] 2 S.CR _p. 227.
A l.R (1959) S.C 896.
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made. That is the effect of s. 133(i). Sub-cl. (2) of s.

133 provides that all rules made under this Act shall be
published in the Oficial Gazette after they are “made and
shal I, unless sone |ater date, is appointed, come into force
on the date of such publication. Cause 3 is inmportant. It
provides that all rules made under the Act shall be laid for
not less than fourteen days before the appropriate
Legi slature as soon as possible after they are nmde, and
shall be subject to such nodifications as the appropriate

Legi sl ature nmay nake during the session in which they are so
laid. So that if statutory rules are made by the Government
in exercise of |egislative powers conferred on it by ss. 67
and 68, they are subject to the control of the appropriate
| egi sl ature which can nake changes or nodifications in the
said rules if it is thought necessary or expedient to do so.
Publication before the rules are made and publication after
they are nade also afford another statutory safeguard in
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that behalf. That is the nature of the I|egislative power
conferred on the State Government.

Section 64A confers judicial power on the State Transport
Aut hority, because the said authority is given revisiona
jurisdiction to deal with orders therein specified, subject
to the limtations and conditions prescribed by the two
provisos to the said section.. This is a «clear provision
conferring judicial power on the State Transport Authority.
Along wth the legislative and judicial powers which have
thus been conferred, there is the administrative power con-
ferred on the State Government by s. 43A. Section 43A reads
t hus:

,, The State Government may issue such orders and directions
of a general character as it may consider necessary, in
respect of any matter relating to road transport, to the
State Transport Authority or a Regional Transport Authority;
and such Transport Authority shall give effect to all such
orders and directions™.

It is the construction of this section which is the basis of
the chall'enge to, the validity of the inpugned rules in the
present appeal. It may be conceded that there are sone
words in the section which are against the construction for
whi ch M. Kumaranmangal'am contends. The words "in respect of
any matter relating to road transport” are undoubtedly wi de
enough to take in not nmerely admnistrative matters but al so
matters which form/ the area of the -exercise of quasi-
judicial authority by the Tribunals constituted under the
Act. Prima facie, there are no words-of limtation in this
clause and it would, therefore, be possible to take the view
that these are matters which are scrutinised by the
appropriate authorities in exercising their quasi-judicia
jurisdiction. Simlarly, the State Transport Authority and
t he Regi onal Transport

11

Authority to which reference is nade in this section are
clothed not only with adm nistrative power but also wth
quasijudicial jurisdiction sothat reference to 'the two
authorities and reference to any matter relating  to road
transport would indicate that both adm nistrative and quasi -
judicial matters cone within the sweep of s. 43A

But there are several other considerations which support M.
Kumar amangal ami's construction. The first is the setting and
the context of the section. As we have already seen, this
section has been introduced by the Legislature in response
to the decision of the Madras High Court in C/S.S. ~Mtor
Service case(l) and that would indicate that the Madras
Legi slature intended to confer on the State Government power
to issue administrative orders or directions ofl a genera
character. Besides, the two preceding sections s. 42 and s.
43 and s. 44 which follows support the argunent that the
field covered by s. 43A |ike that covered by ss. 42, 43 and
44 i s administrative and does not include the area which is
t he subjectmatter of the exercise of qguasi -j udi ci a
authority by the relevant Tribunals.

Then again, the use of the words 'orders and directions’

woul d not be appropriate in regard to matters which fall to
be considered by authorities exercising quasi -j udi ci a
power s. These words would be appropriate if they have

reference to executive matters.

And lastly, the provision that the relevant transport
authority shall give effect to all orders and directions
i ssued wunder s. 43A would be clearly inappropriate if the
instructions issued under the said section are neant for the
gui dance of quasi-judicial bodies. If the direction is
issued by the appropriate Governnent in exercise of its
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powers under s. 43A and it is intended for the guidance of a
tribunal discharging its quasi-judicial functions, it is
hardly necessary to say that the authority shall give effect
to such directions. Section 43A being valid, if the orders
and directions of a general character having the force of
| aw can be issued within the scope of the said section, then
such orders or directions would by thensel ves be binding on
the transport authorities for whose gui dance they are nade;
and it would be superfluous to nake a specific provision
that they are so binding. On the other hand, if the orders
and directions are in the nature of admnistrative orders
and directions, they do not have the force of statutory
rules and cannot partake of the character of provisions of
law, and so, it may not be inappropriate to that the said
orders and directions shall be followed by the appropriate
tribunal s. Therefore, it seens to us that on a fair and
Leasonabl e construction of s. 43A, it ought to be held that
the said section authorises the State Governnent

-.R [1931] Mad. 304
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to issue-orders and directions of a-'general character only
-tin respect of admnistrative matters which fall to be,

dealt with by the State Transport Authority or Regiona
Transport Authority under the relevant provisions of the Act
in their adm nistrative capacity.

In reaching this conclusion, we have ‘been influenced by
certain other considerations which are both relevant and
mat eri al . In interpreting s. 43A, we think, it would be
legitimate to assune that the 1legislature ‘intended to
respect the basic and el enentary postulate of the rule of
law, that in exercising their authority and in- discharging
their quasi-judicial function, the tribunal's constituted
under the Act nust be left absolutely free to deal with the
matter according to their best judgrment. It is 'of the
essence of fair and objective admnistration of |law that the
decision of the Judge or the Tribunal nmust be absolutely
unfettered by any extraneous gui dance by the executive or
admnistrative wing of the State. If the exercise of
di scretion conferred on a quasi-judicial tribunal is con-
trolled by any such direction, that forges fetters on the-
exercise of quasi-judicial authority and the presence  of
such fetters would nake the exercise of —such authority
conpletely inconsistent wth the well-accepted notion of

judicial process. It is true that law can regulate the
exercise of judicial powers. It may indicate by specific
provisions on what matters the tribunals constituted by it
should adjudicate. It may by specific provisions lay down
the principles which have to be foll owed by the Tribunals in
deal i ng with the said nmatters. The. scope of the

jurisdiction of the Tribunals constituted by statute can
wel | be regulated by the statute and principles for guidance
of the said tribunals may al so be prescribed subject of
course to the inevitable requirenent that these provisions
do not contravene the fundanental rights guaranteed by the
Consti tution. But what |aw and the provisions of |aw nay
legitimately do cannot be permitted to be done by adm nis-
trative or executive orders. This position is so well
established that we are reluctant to hold that in enacting
s. 43A the Madras Legislature intended to confer power on
the State Governnent to invade the domain of the exercise of
judicial power. In fact, if such had been the intention of
the WMadras Legislature and had been the true effect of the
provisions of s. 43A s. 43Aitself would anobunt to an
unr easonabl e contraventi on of fundamental rights of citizens
and may have to be struck down as unconstitutional. That is
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why the Madras High Court in dealing with the validity of s.
43A had expressly observed that what s. 43A purported to do
was to clothe the Government with authority to issue
directions of an adm nistrative character and nothing nore.
It is somewhat unfortunate that though judicial decisions
have al ways enphasi sed this aspect of the matter, occasion
did not arise so |ong

13

to consider the validity of the Governnent order which on
the construction suggested by the respondent would clearly
i nvade the domai n of quasi-judicial admnistration

There is another consideration which is also inportant. | f
s. 43A authorises the State Government to issue directions
or orders in that w de sense, s. 68 woul d becone redundant
and safeguards so el aborately provided by s. 133 while the
State Governnent purports to exercise its authority under s.
68, would be neaningless. |If orders and directions can be
i ssued by the State Governnment which are not distinguishable
fromstatutory rules, it is difficult to see why s. 68 would
have dealt with that topic separately and should have
provi ded —safeguards controlling the exercise of that power
by s. 133.

It is likewise significant-that the directions and orders
i ssued under s. 43Aare not required to be published nor are
they required to be communicated to the parties whose clains
are affected by them Proceedings before the Tribunals
which deal with the applications for permits are in the
nature of quasijudicial proceedings and it would, indeed, be
very strange if the Tribunals are required to act upon
executive orders or directions issued under-s. 43A without
conferring on the citizens a right to know what those orders
are and to see that they are properly enforced. The very
fact that these orders and directions have been consistently
considered by judicial decisions as ~admnistrative or
executive orders which do not-confer any right on the
citizens enphatically brings out the true position that
these orders and directions are not statutory rules and
cannot therefore seek to fetter the exercise of quasi-judi-
cial powers conferred on the Tribunals which  deal wth
applications for pernmits and other cognate matters.

It is, however, urged that the principles laid down in the
i mpugned order are sound principles and no challenge can be
nmade to the validity of the order when it is conceded that
the order enunciates very healthy and sound principles.
This order, it 1is argued, can be considered  as _expert
opinion the assistance of which is afforded by the State
Government to ,he Tribunals dealing with the question of
granting permts. W are not inpressed by this argunent.
It is not the function of the executive to assist -quasi-
judicial Tribunals by issuing directions in the exercise of
its powers conferred under s. 43A. Besides, if s. 43A is
valid and an order which is issued under it does not fal

outside its purview, it wuld be open to the State
CGovernment to issue a direction and require the Tribunal to
follow that direction unquestionably, in every case. It is
true that in regard to the marki ng systemevolved by the im
pugned rule, liberty is left to the Tribunal not to adopt
that systemfor reasons to be recorded by it. This Iliberty
in practice
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may not mean nuch; but even theoretically, if the inpugned
order is wvalid, nothing can prevent the State Governnent
fromissuing another order requiring that the marking system
prescribed by it shall always be foll owed. W have already
seen that s. 43A itself provides that effect shall be given
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to the orders issued under it, and so, if an order issued
under s. 43A itself were to prescribe that it shall be
followed, it will have to be followed by the Tribunal and no
exception can be nade in that behalf. Therefore, we cannot
accept the argunent strongly pressed before us by M.
Ganapathy Ilyer on behalf of respondent No. 1 that the
validity of the order cannot be challenged on the ground
that the principles laid down by it are sound and healthy.
We have, therefore, come to the conclusion that the inpugned
order is outside the purviewof s. 43A inasnuch as it
purports to give directions in respect of matters which have
been entrusted to the Tribunals constituted under the Act
and which have to be dealt with by these Tribunals in a
quasi -judi cial nanner. W cannot overl ook the fact that the
validity of the Act ~particularly in reference to its
provi sions prescribing thegrant and refusal of permits, has
been sustained substantially because this inmportant function
has been |eft to the decision of the Tribunals constituted
by the Act and these Tribunals are required to function
fairly and objectively with a view to exercise their powers
quasijudicially, and so, any attenpt to trespass on the
jurisdiction of these Tribunals nust be held to be outside
the purview of s. 43A.

W are conscious of the fact that the inpugned order was
issued after and presumably in response to the decision of
Madras High Court in the case of C.S.S. Mtor Service(l)
though it Wuld  appear that what the H gh Court had
suggest ed was presunmably the maki ng of the rules under s. 68
of the Act. It cannot also be disputed that the main object
of the State Governnent in issuing this order was to avoid
vagaries, and introduce an elenent of certainty and objec-
tivity, in the decision of rival clains made by applicants
in respect of their applications for permts. It may have
been thought by the State CGovernment that if the Tribunals
are allowed to exercise their discretion wthout any
guidance, it may lead to inconsistent decisions in different
areas and that may create dissatisfaction in the public
m nd. It does appear, however, that in some other States
the problemof granting pernmits has been resolved without
recourse to the nmarking
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system But apart fromthat, even if it is assumed -that
the, marking system if properly applied, nmay nmke the
decisions in regard to the grant of pernits nore objective,
fair and consistent, we do not see how that consideration
can assist the decision of the problemraised before us |If
the State Governnment thinks that the application of sone
ki nd of marking

systemis essential for a fair admnistration of the Act, it
may adopt such course as nay be perm ssible under the |aw
Section 47(1)(a) requires inter alia that the interests of
the public generally have to be borne in mnd by the
Regi onal Transport Authority in considering applications for
stage carriage permts. The said section refers to other
matters which have, to be borne in mnd. It is unnecessary
to indicate themfor our present purpose. The Legislature
may anmend s. 47 by indicating additional considerations
which the Transport Authority has to bear in mind; or the
Legislature may amend s. 47 by conferring on the State
CGovernment expressly and specifically a power to make rules
in that behalf or the State Government nmmy proceed to make
rules under s. 68 without amending s. 47. These are al
possi bl e steps which may be taken if it is thought that sone
directions in the nature of the provisions made by the
i mpugned order must be issued. That, however, is a natter
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with which we are not concerned and on which we wsh to
express no opinion. As this court has often enphasised, in

constitutional matters it is of utnobst inportance that the
court should not nmake any obiter observations on points, not
directly raised before it for its decision. Therefore, in
i ndicating the possible alternatives which may be adopted if
the State Governnment thinks that the marking system helps
the administration of the Act, we should not be taken to
have expressed any opinion on the validity of any of the
courses specified.

That | eaves only one point to be considered. M. Ganapathy
lyer urged that even though the inmpugned order may be valid,
that is no reason why the order passed by the Appellate
Tri bunal which has been confirnmed by the High Court in the
present writ proceedi ngs shoul d be reversed. He argues that
what the Appellate Tribunal has done, is to act upon the
principl es which are ~sound ~and the fact that t hese
principles have been enunciated by an invalid order should
not nullify the decision of the Appellate Tribunal itself.
Thus presented, the argument is no doubt plausible; but a
closer examination of the argunent reveals the fallacy
under-lying it. |If the Appellate Transport Authority had
consi dered these, matters on its own wthout the conpul sive
force of the inpugned order, it would " have been another
matter-, but the order pronounced by the Appellate Authority
clearly and unanbi guously indicates that it held and in a
sense rightly, that it was bound to~ follow the inpugned
order wunless in the exercise of its option it decided to
depart fromit and was preparedto record its ‘reasons for
adopting that course. It would, W think, be idle to
suggest that any Transport Authority functioning in the
State would nornally refuse to conply with the order. issued
by the State Governnment itself. Therefore
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we have no hesitation in holding that the decision of the
Appel l ate Tribunal is based solely on the provisions of the
i mpugned order and since the said order is invalid, the
decision itself nust be corrected by the issue of a wit of
certiorari.

In the result, we allow the appeal, set aside the order
passed by the High Court in Wit Petition No. 692 of 1959
and direct that the said Wit Petition be —allowed. There
would be no order as to costs throughout. In accordance
with this decision a wit of certiorari shall be issued
setting aside the order passed by the Appellate Tribunal and
remandi ng the matter to the Regional Transport Authority for
di sposal in accordance with | aw

Appeal al |l owed
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