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The issue in this appeal is whether the appellant is
entitled to exenption from paynent of sales tax under the
Andhra Pradesh Ceneral Sal es Tax Act 1957 as notified by
GOMS. No.117 dated 17th March, 1993 (referred to in brief as
the '1993 G QO ").

The 1993 G O, was issued by the Governnment of Andhra
Pradesh, Industries and Conmerce Departnent to effectuate
the liberalized State incentive scheme for setting up new
industries as introduced by the Governnment in 1989. The
package of incentives already granted by the State CGovernnent
was revi ewed whereafter the State Governnment decided to
introduce certain nodifications in order to accelerate industria
devel opnent in the State. The incentives were granted on the
basis of Districts according to their grouping under areas |, Il
and I'1l. W are concerned with District Medak, falling within
area |1.

Apart from an investnent subsidy, rebate on electricity
charges and a defernment/tax holiday on sales tax for specified
peri ods on products manufactured in the new industrial units
were granted in C auses 5(c) and 5(b) respectively of the 1993
G O Mediumand | arge scale industries were given sal es tax
def erment, whereas tiny and small scale industries were given
a sales tax (holiday) exenption. The appellant falls wthin the
|atter category. In ternms of the 1993 G O wunits like the
appel lant’s were given a 5 years sales tax holiday subject to a
ceiling of hundred percent of fixed capital costs or Rs. 35 | akhs
whi chever was | ess during the entire holiday period.

The procedure prescribed for availing of the benefits of
1993 G O envisaged the setting up of State Level and District
Level Conmittees. The District Level Conmttees included
within its nenbers, the Deputy Comm ssioner of Comercia
Taxes. Causes 10 and 11 of the 1993 G O read as foll ows: -
"10. The above Conmittee shal

scrutini ze and sanction the clains

of the units of the concerned

District involving eligible capita

investment of Rs. 7.5 |l akhs and

bel ow

11. The decisions of the State Leve
Comm ttee shall be final in
scrutinizing/ deciding the eligible

i nvest ment and sanctioning the

i ncentives condoni ng the del ays

in filing of applications for
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registration and clains for eligible
i ndustries.”

Clause 16 records that the 1993 G O which was issued
in the name of the CGovernor of the State was with the
concurrence of the Finance and Pl anning (Fi nancial W ng)
Departnment. Annexure-l to the 1993 G O provides for a |list of
ineligible industries. W will have the occasion to refer to this in
greater detail at a subsequent stage.

In 1994 the appellant set up a snall scale industrial unit in
Medak in the State of Andhra Pradesh and invested a sum of
Rs. 93.99 | akhs for production of Liquor Amonia and for
refilling of Anhydrous Ammonia. On 6th June, 1994 the
appel | ant commenced commercial production. Its application to
the I ndustries Departnent for an eligibility certificate nmentioned
the nature of the activities carried on by the unit and al so gave
details of the investments made. The application was returned
by the I'ndustries Department on 18th May, 1995, because the
Conmi ssi oner (Industries) was of the opinion that "refilling"
activities were not eligiblefor incentives under the schene.
However, the matter was re-exanined -at the instance of the
appel l ant. Since instructions had al ready been issued by the
Department to the effect that refilling of LPG Gas was
consi dered eligible for incentives, filling of anhydrous amoni a
into cylinders was 'also held to be entitled to the grant of the
sane benefit.

Accordingly, on 7th of August, 1996 the appellant’s unit
was i nspected by the Industries Departnent for verification of
the appel l ant’ s application. A recommendati on was made by
the I ndustries Departnent for grant of the benefit, however
limted to 50% of 15% i nvestnent subsidy and sales tax
exenption of Rs.35 | akhs under the Schenme. A'tenporary
eligibility certificate was then issued to the appellant on 22nd
August, 1995 by the District Industries Centre. This was made
conditional on the SSI unit not collecting Sales Tax fromits
consumers during the period of exenption. If it did, it would be
liable to remt the sales tax collected to Governnent.

Under cover of a letter fromthe Conm ssioner of
I ndustries dated 10th August 1996, a final eligibility certificate
was granted to the appellant certifying the eligibility of the
appel lant for sales tax exenption. |t my be nentioned here
that the final eligibility certificate was issued with the sanction
accorded by the State Level Commttee/District Leve
Conmittee. A copy of the covering letter was forwarded to the
Comm ssi oner of Commercial Taxes, the concerned
Commercial Tax Oficer and the Deputy Conmissioner
Conmer ci al Taxes, Hyderabad.

The Conm ssioner of Conmercial Taxes in his turn wote
to the Deputy Conmi ssioner Conmercial Taxes Hyderabad,
the respondent No.4 before us, (referred to in brief as DCCT)
requesting himto pernit Sales Tax exenption by the appell ant
in accordance with the 1993 G O saying that the eligibility
certificate would be operative from6th June, 1994 for a period of
five years for an anbunt of Rs. 35 | akhs. The appell ant was
thereafter granted exenption from paynent of sales tax on the
products sold fromits unit upto a limt of Rs. 35 lakhs for five
years from 1994 to 1999.

Bet ween the period from 30th Septenber, 2002 to 3rd
Cct ober, 2002 about four years after the period of exenption
expired, 9 pre-revision show cause notices under Section 9(2)
of the Central Sales Tax Act.1956 read with Section 20(2) of
the Andhra Pradesh General Sales Tax Act, 1957 were issued
by the DCCT to the appellant. It was said in the notices that
upon verification it was noticed that the Assessing Authority had
allowed irregul ar sales tax exenption on the first sal es of
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anhydrous |iquefied ammoni a anounting to Rs. 33,98, 287.00
and adj usted the tax against the tax exenption granted under
the Tax Holiday Incentive Scheme. The DCCT noticed that the
commodi ty that was purchased and sold were one and the
same and that there was no new commodity that had energed
and that the activity of manufacture as it was understood in
common parl ance had not taken place. According to the DCCT,
"manuf acture" envisaged a conmercially distinct and different
commodity or a finished product with a separate identity fromits
raw material. It was said that: -
"The activity of bottling/packing of cases
into a unit containers from bul k
guantities was not recognized as
manuf act ure even under Central Excise
Act. It was also ascertained fromthe
concerned Central Excise Authorities
that the said units were not registered
under Central Excise Act and not paying
Central Excise Duty on the gases
cleared in cylinders to the consuners.

I'n_view of the foregoing
concl usions, the granting of
def erment / exenpti on of sales tax to the
said units is incorrect and the sane is to
be withdrawn."

The nine show cause notices are materially identica
except that each related to different assessnment years during
the period of the sales tax holiday:
The appel lant replied to the show cause notices in which
the jurisdiction of the DCCT to issue the notices was
guestioned. It was clarified that the appellant was liable to duty
under the Central Excise Tariff Act 1985 and that the appell ant
had been paying 16% Exci se Duty on-both Anhydrous
Ammoni a and Li quor Ammoni a manufactured by it in
accordance with the procedure prescribed under that Act. The
details of the processes undertaken in producing the products
were also given. It was also drawn to the attention of the DCCT
that the authority to determne the eligibility under the G O M.
was not the Commercial Taxes Departnent, but the
Department of |ndustries & Conmerce.

Subsequently, the appellant filed a wit petition in the
Andhra Pradesh Hi gh Court for a declaration that the appellant
was entitled to the benefits notified by the 1993 G O and that
the pre-revision show cause notices issued by the DCCT for the
years 1995-1996 up to the 1999-2000, were illegal, void and
unenf or ceabl e.
During the pendency of the wit proceedi ngs on 21st
January, 2003 the DCCT passed an order confirmng the
denmand proposed to be raised in the show cause notices, The
DCCT hel d that process of refilling anhydrous ammmonia into
cylinders did not anpbunt to a manufacturing activity. | He held
that the State Governnent had i ssued a Meno dated 8.2.2000
declaring that LPG bottling units were not eligible for any Sal es
Tax incentive as no manufacturing activity was invol ved.
Accordingly the DCCT issued denmand notices for recovery of
sales tax for the period between 1995-96 to 1999-2000.
The Hi gh Court dism ssed the wit petition on the basis of
an earlier Division Bench pronouncenent in SHY Energy
South East Limted and Anr. Vs. State Investnent
Pronoti on Board, Hyderabad and Anr. Being aggrieved by
the dismissal of the wit petition the appellant filed a specia
| eave petition challenging the decision of the Hi gh Court before
this Court under Article 136.

M. Dushyant Dave, |earned senior counsel appearing on
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behal f of the appellant submtted that the decision relied
upon by the High Court was distinguishable. Apart from
reiterating the appellant’s stand as taken in the reply to the
i mpugned show cause notices it was al so submitted that in this
particul ar case the appellant had been granted the benefit
under the 1993 G O after an exhaustive consideration of the
appel l ants’ case. It was stated that the appellant had namde a
full disclosure of the process of manufacture undertaken by the
appellant. It was also submitted that the word "manufacture" as
used in the 1993 G O nust be understood in the context of the
i ncentive scheme and the objects sought to be fulfilled thereby.
The enphasis was on Industrial devel opnment and not on the
manuf acture. |t was submtted that the words used in the 1993
G O mnust be given a liberal construction since it is part of a
packet of incentives. As far as sales tax | aw was concerned, the
State Act neither defined manufacture nor was it concerned
wi t h whet her goods sol d were nmanufactured or not. According
to the learned counsel there was intrinsic evidence in the 1993
G O to show that the word "manufacture" was used in a w de
sense and that this was apparent from Annexure | to the 1993
G O which contained a list of ineligible industries. These
i ncl uded wi dely disparate industries such as powder of chilly,
turneric, masala spices, kari, sanbhar etc.; manure niXxing
i ndustries and hotel's except (a) Mdtels (b) hotels set up in
State CGovernment approved tourist centers of Districts. Finally
and in the alternative it was contended that if the issue was
deci ded agai nst the appellant, having regard to the
ci rcunst ances of the case, the respondent State should not be
permtted to recover the anpbunt as the appell ant had not
col l ected any sales tax fromits consuners, not only because of
the prohibition under the State Sales Tax Act, but al so because
of the conditions under which the eligibility certificates both
temporary and final had been issued.

M. Rakesh Dwivedi, |earned senior counsel appearing on
behal f of the respondents has said that nmanufacture for the
pur pose of the sales tax does not include repackaging,
rebottling etc. This has been so held in Deputy Conmi ssioner
of Sales Tax (Law) Board of Revenue (Taxes) vs. Ms. PIO
Food Packers (1980) Suppl. SCC 174. Therefore, it was
contended, if the commbdity renmains the same then
irrespective of the process, it would not anmpunt to nanufacture.
This was a patent error which was correctible under Section 20
of the State Sales Tax Act. Countering the appellants’
submi ssion for a liberal construction, it is argued that since an
exenption was sought to be clained, the | anguage woul d have
to be strictly construed. The list of ineligible industries in
Annexure | to the 1993 G O did not, according tothe
respondents, give rise to any presunption that the process
carried on by the industries excluded, indicated what was
manuf acture for the purpose of the 1993 G O The list nerely
excluded certain industries altogether to avoid controversy.
The | earned counsel conceded that as far as the production of
i quor anmoni a was concerned, it could reasonably be said that
it had undergone a process of manufacture but as far as the
bottling of the anhydrous amoni a was concerned, the
process coul d not anount to nanufacture.
In our opinion, the appeal nust be allowed. At the outset
we may note that the earlier decision of the Division Bench
relied upon by the High Court is clearly distinguishable. It dealt
with a different CGovernment order and the Court based its
decision to a large extent on the fact that the eligibility
certificate which had been granted to the assessee unit in that
case was not only tenporary but had al so been cancelled. In
the present case, the grant of the eligibility certificate was not
the outcome of an unconsi dered decision based on extraneous
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considerations. The nmatter was considered in depth and
sanctioned by the District Level Conmittee of which, as we
have al ready noted, the DCCT was a part. The appellant had
made a full disclosure of the process undertaken in respect of
whi ch sal es tax exenption was granted. No mml afi des has

been al |l eged agai nst the appellant nor is it the case of the
respondents that the appellant had taken any unfair advantage
of the 1993 G O

Doubt | ess the 1993 G O which was issued by the

I ndustries & Cormerce Departnment had granted the sales tax
hol i day on products manufactured in industrial units set up by
the State Governnent. But the interpretation of the word

"manuf acture’ as used in the 1993 G O by the DCCT was
whol Iy incorrect. For one, the DCCT appears to have inported
the definition of 'manufacture’ fromthe law relating to excise.
That was uncal |l ed for having regard to the fact that the word
had been used in adifferent context altogether. (See Ashirwad

I spat Udyog & Os vs. State Level Committee & Os.)

Rel i ance by the respondents on M s. Pl O Food Packers

(supra) i's msplaced. In that case, sales tax was sought to be
| evied under the Kerala General  Sales Tax Act, 1974 on the
ground that the pineapples purchased by the assessee had

been consuned in the manufacture of canned pineappl e,

pi neappl e j am and pi'neappl e squash wi thin the neaning of the
phrase 'consunes such goods in the manufacture of the goods’
used in Section 5A(1)(b) of the Act. It was in the context of that
phrase that this Court said:-

"Commonly manufacture is the end

result of one nore processes through
whi ch the original commdity is made to

pass. The nature and extent of

processing may vary fromone case to

anot her, and indeed there may be
several stages of processing and

perhaps a different kind of processing at

each stage. Wth each process
suffered, the original comodity

experiences a change. But it is only
when the change, or a series of

changes, take the commodity to the

poi nt where commercially it can no

| onger be regarded as the origina

commodity but instead is recognized as

a new and distinct article that a

manuf acture can be said to take place.
Where there is no essential difference in

identity between the original comodity

and the processed article it is not

possi ble to say that one commpdity has

been consunmed in the manufacture of

another. Although it has undergone a

degree of processing, it nust be

regarded as still retaining its origina

identity".

In the result it was held:

" that when pineapple fruit is processed
into pi neapple slices for the purpose of
being sold in sealed cans there is no
consunpti on of the original pineapple
fruit for the purpose of manufacture.
The case does not fall within Section 5-
A(1) (a) of the Kerala General Sales Tax
Act".
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In this case the State Sales Tax Act contains no
provision relating to 'manufacture’. The concept only finds
place in the 1993 G O issued by the Departrment of Commerce
and Industries. It appears fromthe context of the other
provisions of the 1993 G O that the word ’'manufacture’ had
been used to exclude deal ers who nerely purchased the goods
and resold the sane on retail price. Wat the State
Government wanted was investment and industrial activity. It is
in this background that the 1993 G O nust be interpreted
[ See: Conmmi ssioner of Sales Tax. Vs. Industrial Coa
Enterprises (1992) 2 SCC 607). The Departnent of
Commerce and Industries had by its letters dated 3rd June 1995
and 20t h August 1996 clarified the issue. The exenption was
granted in terms of the 1993 G O the thrust of which was to
i ncrease the industrial developnent in the State. The
Conmi ssi oner, Commercial Tax had al so in no uncertain terns
accepted the interpretation put by the Industries Departnment on
the 1993 GO and witten to the DCCT to permt sales tax
exenption to the appellant in accordance with the 1993 G O
for a period of five yearsupto-a limt of Rs.35 |akhs.

Besi des the conclusion of the DCCT was based on
an incorrect factual prem se that the appell ant had not paid
excise duty on the bottled anmonia. The  DCCT ignored the
appellant’s clear statenent in its reply to the show cause
notices that the bottled anmoni a had been subjected to excise
duty and that it had paid the | evy as prescribed under the
Central Excise Tariff Act, 1985.
Furthernore, under the incentive scheme in question,
there was only one nethod of verifying the eligibility for the
various incentives granted including sales tax exenption. The
procedure was for the matter to be scrutinized and
recommended by the State Level Committee and District Leve
Conmittee and the certification by the Departnment of Industries
& Conmerce by issuing an Eligibility Certificate. There was no
ot her method prescribed under the schene for determ ning an
industrial unit’'s eligibility for (the benefits granted. The
Depart ment of |ndustries & Comrerce having exercised its
m nd, and having granted the final eligibility certificate (which
was valid at all material times), the Comrercial Taxes
Department coul d not go beyond the same. Mre so when the
Comm ssi oner, Sales Tax had accepted the Eligibility
Certificate issued to the appellant and had separately notified
the appellants eligibility for exenption under the 1993 GO In
these circunstances the DCCT certainly could not assune that
the exenption was wongly granted nor did he have the
jurisdiction wunder Section 20 of the State Act to go behind 1the
eligibility certificate and enbark upon a fresh enquiry wth
regard to the appellant’s eligibility for the grant of the benefits.
The counter affidavit filed by the respondents-sal es tax

authorities is telling. It is said that the Sal es Tax Depart nent
had decided to cancel the eligibility certificates for sales tax
i ncentives. As we have said the eligibility certificates were

i ssued by the Department of Industries and Comrerce and

could not be cancelled by the Sales Tax Authorities. [See in thi's
connection: Apollo Tyres vs. CIT Kochi, (2002) 9 SCC 1.)

There is another reason why the action of the DCCT

cannot be upheld. The primary facts relating to the processes
undertaken by the appellant at its unit were known to the
Department of |ndustries and Conmerce and the DCCT. The

only question was what was the proper conclusion to be drawn
fromthese. The Departnment of Industries and Comrerce

whi ch was responsible for the issuance of the 1993 G O

accepted the appellant as an eligible industry for the benefits.
Apart fromthe fact that it can be assuned that the Departnent
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of Industries was in the best position to construe its own order
we can al so assune that in fram ng the schenme and granting
eligibility to the appellant all the departnents of the State
CGovernment involved in the process had been duly consulted.

The State, which is represented by the Departnments, can only
speak with one voice. Having regard to the |anguage of the

1993 G O it was the view expressed by the Departnent of

I ndustries which nust be taken to be that voice.

It is true that on 17th March 2000, the Commi ssioner of
Industries issued a circular cancelling Eligibility Certificates
i ssued to Industrial Gases bottling units, Mneral Water and
Sand Benefication units. But the Conm ssioner of Industries

had al so directed the cancellation of the Tenporary/Fina
Eligibility Certificates issued to such industries with effect from
30th March 2000 and to informthe units to pay sales tax with
effect from 31st March 2000 to the Conmercial Taxes

Department. The cancel lation was, therefore, given

prospective effect. If the DCCT wanted to rely on the circular, it
had to give effect to it conpletely, and indisputably by

31st March, 2000 the period of sales tax exenpti on was over for
the appellant.

Since we are with the appellant on the nmerits, it is

unnecessary to consider the alternative argument relating to
the recovery of the sales tax fromthe appellant.

The appeal is for the reasons stated allowed and the

deci sion of the High Court is set aside. The show cause

noti ces and the inmpugned order of the DCCT is quashed.

There will be no order as to costs.




