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PETI TI ONER
KALI CHARAN NMAHAPATRA
Vs.
RESPONDENT:
STATE OF ORI SSA
DATE OF JUDGVENT: 04/ 08/ 1998
BENCH

al, K T. THOVAS

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
THOWAS. J.

Leave granted.

Appel l ant was an I PS O ficer who reached upto the | eve
of Superintendent of Police inthe State Police Service,
Orissa. Based on sone sleuth informations raid was conducted
in the residence of the appellant on12-5-1990 and a good
amount of cash and jewellery were recovered. A case was
regi stered agai nst hi munder section 13(2) of the Prevention
of Corruption Act, 1988 (for short "the Act"). On 31-12-1990
appellant retired fromservice but the investigation into
the case continued. On 30-9-1992 the Vigilance Departnment
submitted a charge-sheet against the appellant  for the
of fence under Section 13(2) read with Section 13(1)(e) of
the act.

The case was since transferred to the Court of Specia
Judge, Bhubaneswar whi ch was est abl i shed under the
provisions of Oissa Special Courts Act 1990. Appel | ant
nmade a nulti-pronged nove against the prosecution. At the
first instance he challenged the very - constitution of
Special court and then he raised a prelimnary objection
that he is not liable to be tried under the Act since he was
no nore a public servant. H's challenge against the
constitution of the Special Court did not succeed in spite
of that contention having been taken up to this Court in SLP
(© No. 13776/93 which was dismssed by this court. But he
persisted with his prelimnary objection which was '@ over-
ruled by the Special Court. He then noved the H gh Court
under Section 482 of the code of Crinmnal Procedure (for
short 'the <code’') to have the prosecution proceedings
guashed on that ground but the H gh Court dismssed the
petition as per the inpugned order

The main contention of the appellant was that the
| egislature did not include a retired public servant within
the purview of the Act and that there is no nention in the
Act about a person who ceased to be a public servant. He
invited our attention to Section 197 of the Code which
envi sages sanction for prosecution of public servants and
pointed out that the section is now applicable to forner
public servants also by virtue of the specific words in the
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Section "any person who is or was...... a public servant".
According to the counsel since such words have not been
enployed in any of the provisions of the Act it could be
 aunched or continued against a person who, though was a
public servant at the tinme of comm ssion of the offence,
ceased to be so subsequently.

"Public servant" is defined in Section 2(c) of the Act.
It does not include a person who ceased to be a public
servant. Chapter 11l of the Act which contains provisions
for of fences and penalties does not point to any person who
became a non-public servant, according to the counsel

Among the provisions subsumed in the Chapter, Sections
8,9,12 and 15 deal wth offences commtted by persons who
need not be public servants, though all such offences are
intertwined with acts of public servants. The renmining
provisions in the Chapter deal with offences comritted by
public servants. Section 7 of-the Act contenpl ates offence
conmitted by a person who expects to be public servant.

There is no indication anywhere in the above provisions
that an ‘offence conmitted by a public servant under the Act
woul d vanish —off from penal liability at the nonment he
demits his office as publicservant. Hs being a public
servant is necessary when he commts the offence in order to
make him |iable under the Act. He cannot conmit any such
of fence after he denmits his office. |If the interpretation
now sought to be placed by the appellant is accepted it
would lead to the absurd position that any public servant
could commit the offences under the Act soon before retiring
or denmiting his office and thus avert any prosecution for it
or that when a public servant i's prosecuted for an offence
under the Act he can secure an escape by protracting the
trial till the date of superannuation.

Learned counsel for the appellant invited our attention
to Section 19(1) of the Act which reads thus:

"19. Previous sanction  necessary

for prosecution.- (1) No Court
shal | take cogni zance of an of fence
puni shabl e under sections

7,10,11,13 and 15 alleged to have

been committed by a public servant,

except with the previous sanction;-

(a) in the case of a person

who is enployed in connection with

the affairs of the Union and is not

renovable from his office save by

or with the sanction of the centra

government, of that Government;

(b) in the case of a person

who is enployed in connection with

the affairs of a State and is not

renovable from his office save by

or with the sanction of the State

CGovernment, of that Government:

(c) in the case of any other

person, of the authority conpetent

to renove himfromhis office.”

It was contended that if the case does not fall under
sub-clause (a) or sub-clause (b) it should necessarily fal
under sub-clause (c) and otherwise no prosecution can lie
for any offence under this Act. A person who ceased to be
public servant cannot be renoved form any office, and hence
it is contended that he cannot be prosecuted for any offence
under the Act.

Section 19(1) of the Act is in para materia wth
Section 6(1) of the preceding enactrment i.e. Prevention of
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corruption Act, 1947 (the old Act). Wwen a simlar
contention was raised before a three Judge Bench of this
court regarding Section 6 of the ad Act in S A
Venkat araman vs The State (1958 SCR 1040), that contention
was repelled. It was held thus:

"The words in s. 6(1) of the Act

are clear enough and they nust be

given effect to. There is nothing

in the words used in s.6(1) to even

renotely suggest t hat previ ous

sanction was necessary before a

court could take cognizance of the

of fences nmentioned ‘therein in the

case of a person who had ceased to

be a public servant at the tinme the

court was asked to take cogni zance,

al though he had been such a person

at~ the time the of f ence was

conm'tted. It ~was suggested that

cl.(c)in s.6(1) refers to persons

ot her than those nentioned in cls.

(a) and (b). The wor ds "is

enpl oyed’ are absent in this clause

whi ch woul d, therefore, apply to a

person who had ceased to be a

public servant +though he was so at

the time of the comm ssion of the

of fence. O ause (c) cannot be

construed in this way. The
expressions ’'in the case of a
person’” and ’'in the case of any
ot her person’ nust refer to a

public servant having regard to the

first paragraph of the sub-section

Clauses (a) and (b), therefore,

servant who i s enpl oyed in

connection with the affairs of the

Uni on or a State and is not

renovable from his office save by

or with the sanction of the central

Covernment or the State Gover nnment

and cl.(c) would cover the case of

any other public servant whom a

conpetent authority could renpve

fromhis office. The nore inportant

words in cl.(C are " of t he

authority conpetent to remove him

fromhis office ."

The sane view was adopted by another three Judge Bench in
C.R Bansi vs. State of Mharashtra"{1971(3) SCR 236}. This
was followed in State of Wst Bengal etc. vs. Mnm
Bhutoria & ors. etc. "1977 (3) SCR 758}. The constitution
Bench in K. Veeraswam vs. Union of India and ors. "{1991(3)
SCC 655} wupheld the viewthat no sanction is required to
prosecute a public servant after retirenent.

Learned counsel, however, contended that the |I|ega
position nmust be treated as changed under the Prevention of
Corruption Act of 1988 since parliament has in the nmeanwhile
changed the wording in section 197 of the Code. The
provi sion provided a check against |aunching prosecution
proceedi ngs against a public servant on the accusation of
having commtted an offence while acting or purporting to
act in the discharge of his official duty. For such
prosecution sanction of the Governnent is nade a condition
precedent under Section 197 of +the Code of crinina
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procedure 1898 (the old code). But such a sanction was not
then necessary when a retired public servant was prosecut ed.
However, in the correspondi ng provision of the present code
(Section 197) the necessity for previous sanction is made
applicable to forner public servants also by using the words
"when any person who is or was a public servant". The
contention here is that the earlier decisions of the court
were rendered at a time when sanction for prosecution was
not contenmplated in Section 197 of the code as for a public
servant who has retired fromservice. Hence, according to
hi mthose decisions are of no help to sustain the same view
now.

In R Balakrishna Pillai vs. State of Kerala and anr
{1996 (1) SCC 478} |earned Chief Justice Ahmadi has referred
to the |aw comm ssion’ s report which suggested an amendnent
to Section 197 of the Code. ' the observation of the |[|aw
conmi ssion in paragraph 15.123 of its Report reads thus:

"It appears” to us that protection

under the section is needed as much

after ~retirenment of the public

servant as before retirenent. ~The

protection afforded by the section

woul d be rendered illusory if it

were open to a -private person

harbouring a grievance to wait

until the public servant ceased to

hold his official position, _and

then to lodge a conplaint.” The

ultimate justification f or t he

protection conferred by Section 197

is the public interest in seeing

that official acts do not lead to

needl ess or vexatious prosecutions.

It should be left to the Governnent

to determine from that  point of

vi ew the question of the expediency

of prosecuting any public servant."

Their Lordships after referring to the above report’/ have
observed: "It was in pursuance of this observation that the
expression 'is’ to make the sanction applicable even in
cases where a retired public servant is sought to be
prosecut ed. "

It nust be remenbered that in spite of bringing such a
significant change to section 197 of the Code in 1973, the
Parliament was circunspect enough not to change the wording
in Section 19 of the Act which deals w th sanction. The
reason i s obvious. The sanction contenplated.in Section 197
of the Code concerns a public servant who "is accused of any
of fence alleged to have been conmitted by himwhile acting
or purporting to act in the discharge of his official duty",
whereas the offences contenplated in the P.C. Act are those
whi ch cannot be treated as acts either directly or even
purportedly done in the discharge of his official duties.
Parliament must have desired to mmintain the distinction and
hence the wording in the corresponding provision in the
former P.C. Act was materially inported in the new P.C. Act,
1988 wi thout any change in spite of the change nade in
section 197 of the Code.

The result of the above discussion is thus: A public
servant who conmtted an offence nmentioned in the Act, while
he was a public servant when the court takes cogni zance of
the offence. But if he ceases to be a public servant by that
time the court can take cognizance of offence wi thout any
such sanction. In other words, the public servant who
conmitted the offence while he was public servant is |iable
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to be prosecuted whether he continues in office or not at
the tinme of trial or during the pendency of the prosecution.

The Special court and the Hi gh Court have, therefore,
rightly repelled the prelininary obj ecti ons of t he
appel l ant. Accordingly we dismss this appeal.




