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ACT:
I nsurance Law Contract of | nsur ance- Pr oposal and
acceptance-Insured filling up the proposal for insurance for

Rs. 50,000 on 27.12.1960 and after 'undergoing nedica
exam nation on the sane date issues two cheques of Rs. 300
and Rs. 220 towards consideration by way first prenm um The
| nsurance Corporation encash the cheques on 11.1.1961 and
the insured dies on 12.1.1961 whether there is a concl uded
contract of |Insurance-Wen is the acceptance said to be
conplete in case of contract of Insurance-contract of Act
Section 2(h) and 4.

HEADNOTE:

One Late Raja Vasireddi Chandra Dhara Prasad died
intestate on 12th January, 1961. He had filled a proposa
for insurance for Rs. 50,000 on 27th Decenber 1960. There
was medi cal exam nation by the doctor  on the life of the
deceased on 27th, Decenber, 1960. The deceased i ssued two
cheques being the consideration towards the first prem um
for Rs 300 and Rs. 220 respectively which were encashed by
the appellant on 29th Decenber 1960 and 11th January 1961
On 16th January 1961, the wi dow of the deceased wote to the
appellant intimting the death of the deceased and denmanded
payment of Rs. 50,000 The Divisional Manager, Masulipatam
Branch denied liability on behalf of the appellant on 28th
January, 1961. Thereafter there was correspondence between
the parties between Ist February 1961 and 23rd Decenber
1963. On 10th January 1964, the respondents filed a suit in
the Court of Subordinate Judge, Masulipatam The trial court
di smssed the suit holding, inter alia, that there was no
concl uded contract, that the proposal was not accepted by
the Divisional Mnager for sone reason or the other by the
time the deceased had died, that neither the encashnent of
the two cheques created a contract of insurance. |n appeal
the Hgh Court after ordering certain other additiona
docunents set aside the Trial Court Judgment. Hence the
appeal by the Corporation after obtaining the special |eave.

Al'l owi ng the appeal, the Court
N

HELD;, 1. Having regard to the clear position in |aw
about acceptance of insurance proposal and the evidence of
record in this case, it is clear that the, Hi gh Court was in
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error. in comng to the conclusion that there was a
concl uded contract of insurance between the deceased and the
Life Insurance Corporation. [360D E]

2. Though in certain human relationship silence to a
proposal mi ght
351
convey acceptance but in the case of insurance proposal
silence does not denote consent and no binding contract
arises until the person to whom an offer is made says or
does sonething to signify his acceptance. Mere delay in
giving an answer cannot be construed as an acceptance, as,
prima facie, acceptance nmust be communicated to the offer or
The general rule is that the contract of insurance will be
concl uded only when the party to whom an offer has been made
accepts it unconditionally and comunicates his acceptance
to the person making the offer. Wether the final acceptance
is that of the assured or insurers, however, depend sinply
on the ~way in whichnegotiations for an insurance have
progressed. [359H, 360A- B]

3: 1. “When an insurance policy becones effective is
wel | -settled by the authorities but it is clear that the
expression "underwite" “signifies accept Iliability wunder
that. The dictionary neaning also indicates that. It is true
that normally the expression "underwite' is used in Marine

i nsurance but the 'expression wused in Chapter Il of the
Fi nanci al Powers of the Standing order in this case
specifically used t he expr essi on "funderwriting and

revivals" of policies in case of Life Insurance Corporation
and stated that it was the Divisional Mnager who was
conpetent to underwite policy for Rs, 50,000 and above.
[359 B-D

3: 2. The mere receipt and retention of prem umunti
after the death of the applicant or the nere preparation of
the policy docunent is not acceptance.  Acceptance nust be
signified by some acts or acts agreed on by the parties or
fromwhich the law raised a presunption of acceptance.
[ 359D E]

3: 3 Inthe instant case, the High Court was in error
in comng to the foll ow ng concl usi ons;

(i) that there was not sufficient pleading that there
was no concluded contract, and non acceptance of the
proposal was not sufficient avernment that —the Divisiona
Manager was the only conpetent authority to accept the
proposal ; (ii) in its view about the powers of the different
authorities under Chapter Il of the Standing order 1960,
dealing with the financial powers; (iii) about the view that
the Assistant Di vi si onal Manager havi ng. accepted the
proposal and (iv) about the assurance given by the Field
officers that the acceptance of the first prem um would
automatically create a concluded contract of insurance
[ 358E- H]

The Court however directed half the anount 'of the
i nsurance ampunt of Rs. 85,000 paid to the Respondents to be
refunded to the Corporation. [360F-Q

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil appeal No. 2197
Fromthe Judgment and order dated 16.4.70 of Andhra
Pradesh Hi gh Court in appeal No. 431 of 1965.
Dr. YS Chitale, V. G Shanker, KL Hathi, M. Sadhana,
DK Chhaya, MK Arora and Ms. H Wahi for the appellant.
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T. S Kri shnamoborthi lyer, KR  Choudhry and KS.
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Choudhary for the respondents.

The Judgrment of the Court was delivered by

SABYASACHI MUKHARJI, J. This appeal is by a certificate
granted on 18th Septenber, 1970 by the Hi gh Court of Andhra
Pradesh under Article 133(1) (a) of the Constitution as it
stood at the relevant tinme against the Judgnent and decree
of the H gh Court dated 16th April, 1970. By the said
Judgnent and decree, the H gh Court of Andhra Pradesh had
reversed the Judgnent of the |earned Subordinate Judge,
Masul i pat am dated 19th Novenber, 1964 disnissing the suit of
the plaintiffs-respondents against the appellant. Late Shri
Raj a Vasireddi Chandra Dhara Prashad was the husband of
respondent No. 1 and father of the respondents No. 2 to 5
herein. The respondents filed a suit in the Subordinate
Court of Sub-Judge being original suit No. 2 of 1964 on 10th
January, 1964. The short facts leading to this case are:

One Late Raj a Vasireddi Chandr a Dhar a Prasad
(hereinafter referred to as a 'deceased’) died intestate on
12th January, ~ 1961. He had filled a proposal for insurance
for Rs, 50,000 on 27th Decenber, 1960. There was nedica
exam nation by the doctor on the [ife of the deceased on
27t h Decenber, 1960. The deceased had i ssued two cheques for
Rs. 300 and Rs. 220 respectively in favour of the appellant
as first premum Cheque for Rs. 300 was encashed by the
appel l ant on 29th Decenber, 1960. Cheque for Rs. 220 was
di shonoured three times and finally encashed on 11th
January, 1961. As mentioned hereinbefore, the deceased died
on the day following i.e. on 12th January, 1961. On 16th
January, 1961, the widow of the deceased, respondent No. 1
herein, wote to the appellant intimting the death of the
deceased and denmanded paynent of Rs. 50,000. The Divisiona
Manager, Masulipatam Branch, denied liability on behalf of
the appellant Corporation on 28th January, 1961. Thereafter
there was correspondence between the parties between 1st
February, 1961 to 23rd Decenber,~ 1963 wher ei n t he
respondents-plaintiffs had claimed the paynment and the
appel l ant had denied liability for the sane.

353

On the 10th January, 1964, the plaintiffs filed the
suit in the court of Subordi nate Judge, Masulipatam It was
alleged in the plaint after setting out the facts which have
been set out hereinbefore, that the nmedical exam nation
report was subnmitted to the appellant-corporation by Dr. Sri
C. Sanbasiva Rao, Approved Medical practitioner  of the
appellant in regard to the nedical exam nation of the
deceased. A report described as "All the Friend s report”
was duly sent to the appellant with regard to that proposal
and all the prelimnaries were conpleted and it was further
al l eged that the deceased was assured and told by the I|oca
agent and the Field officer of the Corporation that the
paynment of the first prem umwould amount to the acceptance
of the proposal and advised the deceased to pay the first
premumin full. It was, further, stated that the said two
cheques were encashed and the appel | ant had dul y
appropriated the amobunt and credited in the accounts towards
the premum payable by the deceased. Therefore, it was
stated that the deceased had fulfilled his part of the
i nsurance contract and the appellant-Corporation by its
overt acts of encashing the cheques and crediting the
amounts in its accounts accepted the proposal of the
deceased. In the premses it was said in the plaint that
there was a concluded and valid insurance contract between
the deceased and the appellant-Corporation and that the
i nsurance contracted comrenced on 11th January, 1961 being
the date of the receipt of the balance towards preni um by
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the Corporation. It was further stated in the plaint that
the office of the Divisional Manager of Masulipatam was the
concerned authority to settle the claimof the plaintiffs-
respondents and to pay the amount. The contention of the
Corporation that the proposal was not accepted and as such
there was no concluded insurance contract between the
deceased and the Corporation, was untenable, according to
the plaintiffs. It was alleged that with full know edge of
the conpletion of all the prelimnaries, the Corporation had
encashed the cheques issued towards the first prem um and
therefore it was the case of the plaintiffs-respondents that
the encashnent of the cheques amount ed in those
circunstances in law to an acceptance of the proposal of the
deceased. It was further alleged that the appropriation of
the anmbunts by the Corporation towards the first preni um by
the deceased was only consistent with the acceptance of the
proposal . The <case of the plaintiffs further was that in
this case the first premumwas not only received by the
Cor poration conpletely on 11th January, 1961 but it was al so
appropriated by it in its accounts and the said prem um
anmount

354

was received by the Corporation wthout any demur or
qualification and that in any event the Corporation must be
deened to have waived by its conduct the formality, if any,
of sending comunication of its acceptance of the proposal
In the prenises, the plaintiffs claimed the said anount
along with interest at six per cent per annumfromthe date
of refusal of paynent till the date of paynment of the
demand.

Witten statenent was filed on behal f- of the appellant.
In the said witten statenent, after setting out the facts,
it was denied that the paynent of the first pren um anmounted
to acceptance of the proposal and the allegation about the
assurance given to the deceased as al leged in the plaint was
not true nor the alleged assurance if any, valid under |aw.
It was, further stated that the two cheques were not
encashed and credited towards the prem um account of the
proposal but these were kept only in deposit -in suspense
account without any liability of ‘the appellant. "It was
further stated that the averments in _the plaint- that the
def endant Corporation cashed the above two cheques  and
appropriated the amunts and credited these in the account
towards premium payable for the proposal were false. It was
stated that on the death of the deceased, the _amount
covering two cheques were |lying in the deposit and in the
suspense account of the Corporation and was not adjusted
towards the prem umsince the proposal was not' considered,
the terns of acceptance was not fixed and the prem um-anount
required for the proposal was not calculated. [In /'these
ci rcunst ances, the appellant Corporation clained that there
was no liability for the risk and as such the plaintiffs had
no right to claim and there was no cause of action. It was
categorically stated that the cheques were not credited and
adj usted towards the prem um accounts.

During the trial before the | earned Subordi nate Judge,
five different issues were raised. It 1is not necessary to
set out in detail those issues but the inportant and nmain
i ssue was whether there was a concluded valid insurance
contract between the deceased and the Life Insurance
Cor poration of India.

Bot h docunentary and oral evidence were adduced at the
Trial. The respondents-plaintiffs exam ned Shri R V. Bhupal a
Prasad, son of the deceased and the Corporation on its
behal f exam ned Shri Jagannadhachari, the Superintendent of
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t he Cor po-

355

rati on branch at Guntur. He also produced ex. B-4, the
review slip, prepared by the Branch office, Guntur and sent
to the Divisional officer, Msulipatam In his deposition

he had stated that the Divisional Manager was the competent
authority for accepting the proposal for Rs. 50,000.
Normally it took sone tine for the Divisional Manager to
accept. There was no communication from the Divisiona

office to the Branch officer accepting the proposal. He,
further, stated that the anmount would be transferred into
the first premumregister after the proposal was accepted
and the risk covered. He had produced the account books,
nanel y; deposit account book and the first preni um account
book of the Branch office at Guntur.

Shri Brahmandrao Rami ah Assi stant Divisional Manager of
the Life Insurance Corporation office at Mdras was also
exam ned as the second w tness of the defendants. He had
further stated that the proposal form was sent from the
office at. _Guntur to the Divisional office at Msulipatam
and Ex. B-1to B-4 and B-8 were sent in this connection. He
further stated that according to the financial powers
Standing order, it was the Divisional Mnager who was
conpetent to accept a proposal for Rs. 50,000 Ex. B-13 is
the copy of the Standing order. The purpose of review slip
Ex. B-4 was to enable the Divisional officer to assess the
risk and take a decision according to the deponent. In this
connection we may refer Ex. B-14 which is the Life Insurance
Cor poration of India’s Proposal- Review Slip regarding
proposal in the case of the -deceased. The endorsenent
therein of the assistant D visional Manager read as foll ows:
"NOTES AND DECI SI ON : may be accepted at OR"
W TH E. D. B.

Shri Brahmandrao Ramiah had further stated that the
papers were scrutinised by himin addition to the scrutiny
by the concerned clerks. He stated that the endorsenent
marked as Ex. B-14 was initialled by him He further stated
that the letters 'DM were also witten by himindicating
that the papers should go to the Divisional Manager on EX.
B-4. He reiterated that the order of acceptance would not be
conmuni cated to the party if all the formalities were not
conplied with; this policy, he stated, was not accepted.
When the acceptance was conplete and when there was no
requi renent necessary and if the full first instal ment was
356
in deposit, it would be adjusted towards premnmi um amount, he
st at ed.

In this connection before the learned Trial Judge,
reliance was placed on the Life Insurance Corporation of
India Standing order, 1960 (Financial Powers). Chapter I|11
of the Standing order dealt with the powers of the-different
authorities for, inter alia, ’'Underwiting and Revivals of
Policy'. The relevant portion of the said Standing order
read as foll ows: -

"Nat ure of Power Aut hority Extent of Finan-
cial power (up to
and | ncl udi ng)

Rs.
1. Underwriting and
Revi val s:
(a) Standard Section Head 2,000 (Sum Proposed)
lives and Supdt or J.O 5,000 ( - do- )

revival on A S. O 10,000 ( - do- )
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ori gi nal A.D.M 25,000 ( - do- )
terns D.M 1, 00,000 ( - do- )
Not e: Proposal s on standard lives for nore than Rs.

1, 00,000 should be referred to the Centra
Underwriting Section."

Learned Subordi nate Judge by his judgnent dated 19th
Novenber, 1964 held that there was no concl uded contract. He
hel d that as per the prospectus of Life Insurance
Corporation of India the risk under the Corporation policy
commenced on the date of receipt of the first premumin
full or the date of acceptance whichever was |ater and the
second instalment of the premium falls due on a date
cal cul ated from such date  of commencenent of risk. Learned
Trial Judge was of the opinion that the documents in this
case coupled with evidence on behalf of the Appellant-
Corporation established that ~the proposal sent by the
deceased was for some reason
357
or other " not accepted by the Divisional office by the tine
the deceased had died. The Trial Court therefore held that
there was no concluded valid insurance contract between the
deceased and the Corporation. The Trial Court further noted
that it was significant that the case set out in the plaint
and the basis of /theclaimmade in the notices sent to the
Corporation was not that the proposal ~ was as a natter of
fact accepted by the Divisional Manager, on-the other hand,
claimwas that it should be deenmed to have been accepted.
Consi dering the evidence and the avernents, ‘the Learned
Subordi nate Judge came to the conclusion that the accounts
do not show the position alleged by the plaintiffs-
respondents that the anpunts pai d were appropriated towards
the premium and the Trial Court was of -the opinion that
encashing of the cheques and the want of any further action
to be done by the deceased did not thenselves create a
contract of i nsurance between the deceased and the
Corporation. The Trial Court was of the opinion /that the
proposal mnust be accepted by the Divisional Manager and that
al one could give rise to a valid contract of insurance which
never happened in this case. The Trial Court ~further
expressed the viewthat the other averments in- the claim
that the deceased was assured and told by the |ocal agent
and the field officer of the Corporation that the paynent of
the first prem um would amobunt to the acceptance of the
proposal were not established and even i'f such a
representation was nade, that did not alter the position as
under the rules the paynment of the premium could never
amount to the acceptance of the proposal if the proposal was
not ot herw se accepted. In the result, the suit filed by the
respondents-plaintiffs was dismssed with costs. /Being
aggrieved by the said decision, the plaintiffs-respondents
field appeal in the H gh Court. The appellants before the
Hi gh Court also filed civil mscellaneous petition praying
that in the circumstances stated in the affidavit filed
therewith the H gh Court might be pleased to direct the Life
I nsurance Corporation to produce certain docunments viz.,
proposals, review slips and proposal dockets and the
connected papers of the present case and statenents
furnished by the Divisional office to the Zonal office
showi ng the new business in the year 1960 and proposa
regi ster work of Divisional office for the year 1960.

The High Court directed the Life Insurance Corporation
to produce the docunents referred to above. The H gh Court
by its judgnent dated 14th  April, 1970 held after
considering the standing order Ex. B-13 and the wvarious
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docunents produced for the first tinme on record that there
was acceptance of proposal and like

358

ot her contracts, the contract of insurance was conplete by
of fer and acceptance. In conming to this conclusion the H gh
Court relied on the alleged adjustnment and the endorsenent
of the reviewslip recomending that the proposal "may be
accepted" made on the relevant file by the Assistant
Di vi si onal Manager. Relying on certain other documents which
were called for, for the first time by the H gh Court
relating to certain other cases where only the Assistant
Di vi si onal Manager made simlar endorsement, the H gh Court
came to the conclusion that there was a valid contract. The
Hi gh Court was of the view that the plea that D visiona
Manager was the only authority to accept had not been
categorically taken in the witten statement filed on behal f
of the Corporation. On the other hand, there was a genera
statenment that there was no concussed contract. The Hi gh
Court was of the view that having regard to the conduct of
the parti'es, there was a concluded contract. The H gh Court
took the —viewthat Ex. B-13 dealing with Chapter IIl of the
Fi nanci al Powers did not -categorically deal wth the
acceptance of proposal's. The Hi gh Court was of the view that
the Corporation had not filed any evidence of any order
prohi biting other /officers one step belowin rank, in this
case the Assistant Divisional Manager, to exercise the power
of Divisional Mnager

In our opinion, the Hgh Court was ‘in error in
appreciating the facts and the evidence in this case. W
cannot accept the High Court’s-criticismwth the avernent
inthe witten statement that there was not sufficient
pl eading that there was no concluded contract and non-
acceptance of the proposal was not sufficient avernent that
the Divisional Mnager was the only conpetent authority to
accept the proposal. The High Court,” in our opinions was
also wong inits view about. the powers of the different
authorities under Chapter |1l of the Standing order, 1960
dealing with the financial powers. |Indeed there was no
evi dence that the Assistant Divisional Minager had accepted
the proposal on the contrary he his deposition as we have
i ndi cated before had stated otherwi se. He had stated that
the purpose of review slip was to enable the D visiona
Manager to asses the risk and take a decision. He had never
stated that he had taken a decision to accept the proposal
The allegation that there was assurance on behalf _of the
field officer and local agent to the deceased that the
paynment of first premium would anpbunt to the acceptance of
the proposal cannot also be accepted firstly because
factually it was not proved and secondly because
359
there was no evidence that such could have “been the
deposition in | aw.

VWhen an insurance policy beconmes effective is well-
settled by the authorities but before we note the said
authorities, it my be stated that it is clear that the
expression "underwite" signifies accept liability under’

The dictionary meani ng al so indicates that.

(See in this connection The Concise oxford Dictionary
Sixth Edition p. 1267.)

It is true that normally the expression "underwite" is
used in Marine insurance but the expression used in Chapter
1l of the Financial powers of the Standing order in this
case specifically used the expression "underwiting and
revivals" of policies in case of Life Insurance Corporation
and stated that it was the Divisional Mnager who was
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conpetent to underwite policy for Rs 50,000 and above.

The nere receipt and retention of premumuntil after
the death of the applicant or the nere preparation of the
policy docunment 1is not acceptance. Acceptance nust be
signified by some act or acts agreed on by the parties or
fromwhich the | aw rai ses a presunption of acceptance.

See in this connection the statenment of |aw in Corpus
Juris Secundum Vol. XLV page 986 wherein it has been stated
as: -

"The mere receipt and retention of prem uns unti

after the death of applicant does not give rise to a
contract, although the circunstances may be such that
approval could be ‘inferred from retention of the
prem um The nere execution of the policy is not an
acceptance; an acceptance, to be conplete, nust be
conmuni cated to the offeror, either directly, or by
some definite act, such as placing the contract in the
mail. The “test ~is not \intention alone. Wen the
appl ication so requires, the acceptance nust be
evidenced by the signature of one of the conpany’'s
executive officers."

Though in certain human relationships silence to a
proposal m ght convey acceptance but in the case of
i nsurance proposal ~silence does not denote consent and no
bi ndi ng contract arises unti
360
the person to whom an offer is nade says or does sonething
to signify his acceptance. Mere delay in giving an answer
cannot be construed as an acceptance, as, prima facie,
acceptance nmust be comuni cated to the offeror. The genera
rule is that the contract of  insurance wll ~be concluded
only when the party to whom an offer has been made accepts
it unconditionally and comunicates ~his acceptance ' to the
person making the offer. Wether the final acceptance is
that of the assured or insurers, however, depends sinply on
the way in which negotiations for an insurance have
progressed.

See in this connection statenent of lawin MacG I Ilivray
& Parkington on Insurance Law, Seventh Edition page 94
par agraph 215.

Reference in this connection my be nmade to the
Statement of law in Halsbury' s Laws of England 4th Edition
i n paragraph 399 at page 222.

Having regard to the clear position in law about
acceptance of insurance proposal and the evidence on record
inthis case, we are, therefore, of the opinion-that the
Hi gh Court was in error in comng to the conclusion that
there was a concluded contract of insurance between the
deceased and the Life Insurance Corporation and on  that
basi s reversing the judgnment and the decision of the |earned
Subor di nat e Judge.

The appeal nust, therefore, be allowed. W however
record that in view of the fact that such a long tinme has
el apsed and further in viewof the fact that principal
anmount toget her with interest ampunting to about Rs.
85, 000/ - have already been paid to the wife of the deceased
and his children, the Life insurance Corporation in this
case does not insist on the full repaynment of the sum paid
and counsel on behalf of the Life Insurance Corporation has
stated that they would accept if half of what has been
received by the respondents, nanely principal together with
interest is paid back to the Corporation. W order
accordingly that the respondents wll therefore pay back
hal f of the actual anount received both of the principa
together with interest within three nonths fromthis date.
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In the facts and circunstances of the case there wll

be no order as to costs in this Court.

Wth the above observations, the appea

S R
361

Appea

is all owed.

al | oned.




