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Constitution of India, Arts. 226, 324 to 329--Represen-
tation of the People Act, 1951, ss. 36, 80--Election to
Legi sl atures--Rejection of nom nation paper--Application to
H gh Court for wit of certiorari--Miintainability--Juris-
diction of Hgh Court--Meaning of "election" and "ques-
tioning election"--Policy of Legislature with regard to
el ecti ons--Speci al renedies.

HEADNOTE

Article 329 (b) of the Constitution of India provides
that "no election to either House of Parlianment or to the
House or either House of the Legislature of a State shall be
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called in question except by an election petition presented
to such authority and in such manner as nmay be provided for,
by or under any |aw nade by the appropriate Legi sl ature."
The Representation of the People Act, 1951, which nmade
detail ed provisions for election to the various Legislatures
of the country also contains a provision (sec. 80) that no
el ection shall be called in question except by an election
petition presented in accordance with the provisions of the
Act .

The appellant, who was a candidate for election to the
Legi sl ative Assenbly of the State of Madras and whose nom -
nati on paper was rejected by the Returning Oficer, applied
to the High Court of Madras under article 226 of the Consti -
tution for a wit of certiorari to quash the order of the
Returning Oficer rejecting his nomnation paper and to
direct the Returning Oficer to include his name in the |ist
of valid nomnations to be published:

Hel.d by the Full Court (PATANJALI SASTRI, C.J., FAZL
ALl , MAHAJAN, MUKHERJEA, DAS and CHANDRASEKHARA Al YAR JJ.)
that in  view of the provisions of article 329 (b) of the
Constitution and sec. 80 of the Representation of the People
Act, 1951, the High Court had no jurisdiction to interfere
with the order of the Returning Oficer.

The word "el ection" has by |ong usage in connection with
the process of selection of proper representatives in deno-
cratic institutions acquired both a wide and a narrow nmnean-

ing. In the
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narrow sense it is used to nean the final selection of a
candi date which may enbrace the result of ~the poll when
there is polling, or a particular candi date being  returned
unopposed when there is no poll. In the w de sense, the word

is used to connote the entire process culnmnating in a
candidate being declared electedand it is in this wde
sense that the word is used in Part XV of the Constitution
in which article 329 (b) occurs.

The schenme of Part XV of the Constitution and the Repre-
sentation of the People Act, 1951, seens to be ‘that any
matter which has the effect of vitiating an el ection /should
be brought up only at the appropriate stage in an appropri-
ate manner before a special tribunal and should not  be
brought up at an internedi ate stage before any court. Under
the election law, the only significance which the rejection
of a nonmination paper has, consists in the fact that it -can
be wused as a ground to call the election in question
Article 329 (b) was apparently enacted to prescribe the
manner in which and the stage at which this ground, and
ot her grounds which may be rai sed under the law to call the
election in question, could be urged. It follows by neces-
sary inplication fromthe | anguage of this provision that
those grounds cannot be urged in any other manner,  at any
ot her stage and before any other court. If the grounds on
whi ch an el ection can be called in question could be raised
at an earlier stage and errors, if any, are rectified, there
will be no neaning in enacting a provision like article
329(b) and in setting up a special tribunal. Any ot her
meani ng ascribed to the words used in the article would | ead
to anomal i es, which the Constitution could not have contem
pl ated, one of thembeing that conflicting views nmay be
expressed by the H gh Court at the pre-polling stage and by
the election tribunal which is to be an independent body, at
the stage when the matter is brought up before it. Ther e-
fore, questioning the rejection of a nomination paper is
"questioning the election" within the meaning of article
, 329 (b) of the Constitution and sec. 80 of the Representa-
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tion of the People Act, 1951

Having regard to the inmportant functions which the
| egi sl atures have to performin denocratic countries, it has
al ways been recognized to be a matter of first inportance
that elections should be concluded as early as possible
according to tinme schedule and all controversial matters and

all disputes arising out of elections should be postponed
till after the elections are over, so that the election
proceedings nay not be unduly retarded or protracted. In

conformity wth this principle, the scheme of the election
law in this country as well as in England is that no signif-
i cance shoul d be attached to anything which does not affect
the "election"; and if any irregularities are conmtted
while, it is in progress and they belong to the category or
cl ass which. under the l'aw by which elections are governed,
woul d have the effect of vitiating the "election" and enabl e
the person affected to
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call it /in question, they should be brought up before a
speci al “tribunal by means of -an el ection petition and not be
nmade the subject of a dispute before any court while the
election is in progress.

The right to vote or stand as a candidate for election is
not a civil right but is a creature of statute or specia
aw and rmust be subject to the limtations inposed by it.
Strictly speaking, it is the sole right of the Legislature
to examine and determine all matters relating to the elec-
tion of its own nenbers, and if the |legislature takes it out
of its own hands and vests in a special tribunal an entirely
new and unknown jurisdiction, ~that special jurisdiction
shoul d be exercised in accordance with the | aw which creates
it.

Where a right or liability is created by a statute. which
gi ves a special remedy for enforcing it, the remedy provided
by that statute only nust be availed of.

Wl ver hanpt on New Water Works Co. v. Hawkesford [6 C. B
(N. S ) 336], Neville v. London Express Newspaper Limted
[1910] A.C. 368), Attorney-Ceneral of Trinidad and Tobago v.
CGordon Grant & Co. ([1935] A.C. 532), Secretary of State v.
Mask & Co. (44 CWN. 709), Hurdutrai v. Ofcial Assign-
ee of Calcutta (52 CWN. 343), The Dberge V. Laudry
(1876, 2 App. Cas. 102) referred to.

Judgnent of the High Court of Madras affirnmed.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION. Case No. 351 of 1951
Appeal under article 132 of the Constitution fromthe  Judg-
nment and Oder of the H gh Court of Judicature at~ WMadras
(Subba Rao and Venkat aranma Ayyar JJ.) dated 11th “Decenber
1951, in Wit Petition No. 746 of 1951. The facts 'of the
case and argunents of the counsel are set out in detail in
the judgnent.

N. Raj agopal lyengar, for the appellant.
R Ganapathi lyer, for the 1st respondent.

M C. Setal vad, Attorney-GCeneral for India (G N. Joshi
with him for the Union of India.

K. A. Chitale, Advocate-Ceneral of Madhya Bharat (G N
Joshi, with hin) for the State of Madhya Bhar at.

1952. January 21. Fazl Ai J. delivered Judgnent as
follows. Patanjali Sastri C. J., Mhajan, Mikherjea, Das and
Chandrasekhara Aiyar JJ. agreed with Fazl Ali 5.
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FAZL ALl J. --This is an appeal froman order of the
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Madras High Court dismssing the petition of the appellant
praying for a wit of certiorari

The appellant was one of the persons who had filed
noni nati on papers for election to the Madras Legislative
Assenmbly fromthe Nanakkal Constituency in Salem district.
On the 28th Novenber, 1951, the Returning Oficer for that
constituency took wup for scrutiny the nom nation papers
filed by the wvarious candidates and on the sanme day he
rejected the appellant’s nomninati on paper on certain grounds
whi ch need not be set out as they are not material to the
point raised in this appeal. The appellant thereupon nopved
the H gh Court under article 226 of the Constitution praying
for a wit of of certiorari to quash the order of the Re-
turning O ficer rejecting his nonmi nation paper and to direct
the Returning Oficerto include his nane in the list of
val id nominations to be published. The Hi gh Court disnissed
the appellant’s application on the ground that it had no
jurisdiction tointerfere with the order of the Returning
Oficer by reasonof the provisions of article 329(b) of
the Constitution.”~ The appellant’s contention in this appea
is that the view expressed by the High Court is not correct,
that the jurisdiction of the H gh Court is not affected by
article 329 (b) of the Constitution and that he was enti-
tled to a wit of certiorari in the circunstances of the
case.

Broadly speaking, the argunments on which the judgnent
of the H gh Court is assailed are two-fold :--

(1) that the conclusion arrivedat by the H gh Court
does not follow fromthe | anguage of article 329 (b) of the
Constitution, whether -that article is read by itself or
along with the other articles in Part XV.of the Constitu-
tion; and

(2) that the anomalies which willarise if the construc-
tion put by the H gh Court on article 329 (b) is accepted,
are so startling that the courts should lean in favour of
the construction put forward on behal f of the appellant.

29
222
The first argument which turns on the construction of
article 329 (b) requires serious consideration, but 1 think
the second argunment can be disposed of briefly at the out-
set. It should be stated that what the appellant chooses to
call anonmaly can be nore appropriately described as hardship
or prejudice and what their nature will be has been stated
in forceful |anguage by Wallace J. in Sarvothama Rao v.
Chai rman, Munici pal Council, Saidapet (1) in these words :--
"I amquite clear that any post-election remedy is wholly
i nadequate to afford the relief which the petitioner seeks,
nanely, that this election, now published be stayed, = unti
it can be held with hinself as a candidate. It is no conso-
lation to tell himthat he can stand for sone other elec-
tion. It is norenedy to tell himthat he nust let the
election go on and then have it set aside by petition and
have a fresh election ordered. The fresh election nmay  be
under altogether different conditions and may bring forward
an array of fresh candidates. The petitioner can only have
his proper relief if the proposed election without him is
stayed until his rejected nomnation is restored, and hence
an injunction staying this election was absolutely neces-
sary, unless the relief asked for was to be denied him
altogether inlimne. |In nost cases of this kind no doubt
there wll be difficulty for the aggrieved party to get in
his suit in tine before the threatened wong is conmitted;
but when he has succeeded in so doing, the Court cannot
stultify itself by allowing the wong which it is asked to
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prevent to be actually consummated while it is engaged in
trying the suit."

These observations however represent only one side of
the picture and the sanme | earned Judge presented the other
side of the picture in a subsequent case [Desi Chettiar v.
Chi nnasam Chettiar(2)] in the foll owi ng passage : -

"The petitioner is not without his remedy. H's renedy
lies in an election petition which we wunderstand he has
already put in. It is argued for him

(1) (1924) I.L.R 47 nad. 585 at 600.
(2) (1928) A |I.R Mad. 1271 at 1272.

that that renedy which nerely allows himto have set aside
an el ection once held is not as efficacious as the one which
woul d enable himto stop the el ection altogether;and certain
observations at p. 600 of Sarvothama Rao v. Chairman, Muinic-
i pal Council, Saidapet(l) are quoted. |In the first place,
we do not see howthe mere fact that the petitioner cannot
get the election stopped and has his remedy only after it is
over by an election petition, will in itself confer on him
any right “to obtain a wit.” In the second place, these
observations were directed to the  consideration of the
propriety of an injunction in a civil suit, a matter wth
which we are not here concerned. And finally it my. be
observed that these remarks were made sone years ago when
the practice of individuals comng forward to stop el ections
in order that their own individual interest my be safe-
guarded was not so common. It is clear that there is anoth-
er side of the question to be considered, nanely, the incon-
venience to the public adm nistration of having elections
and the business of Local Boards held up while individuals
prosecute their individual grievances. W understand the
el ection for the elective seats in this Union has been held
up since 31st May because of this petition, the result being
that the electors have been unable since then to have any
representation on the Board, and the Board is functioning,

if indeed it is functioning, with a nere nomnated fraction
of its total strength; and this state of affairs the peti-
tioner proposes to have continued until his own’  persona

grievance is satisfied."

These observations which were made in regard to elec-
tions to Local Boards will apply with greater force to
el ections to | egislatures, because it does not require -nuch
argunent to show that in a country with a denocratic consti-
tution in which the legislatures have to play a very inpor-
tant role, it will lead to serious consequences, iif the
el ections are unduly proracted or obstructed. To this aspect
of the matter | shall have to advert later. but it is suffi-
cient for the present purpose
(1) (1924) 1.L.R 47 Mad, 585 at 600.

224

to state firstly that in England the hardship and “inconven-
ience which may be suffered by an individual candidate has
not been regarded as of sufficient weight to induce Parlia-
ment to nake provision for inmediate relief and the ag-
grieved candidate has to wait until after the election to
challenge the validity of the rejection of his nomna-
tion paper, and secondly, that the question of hardship or
i nconvenience is after all only a secondary question, be-
cause if the construction put by the Hi gh Court on article
329 (b) of the Constitution is found to be correct, the fact
that such construction will |ead to hardship and inconven-
i ence becones irrel evant.

Article 329 is the last article in Part XV of the
Constitution, the heading of which is "Elections", and it
runs as follows :--
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"Notwi t hstandi ng anything in this Constitution--

(a) the validity of any lawrelating to the delimtation
of constituencies or the allotnent of seats to such constit-
uenci es, made or purporting to be made under article 327 or
article 328, shall not be called in question in any court;

(b) no election to either House of Parlianent or to the
House or either House of the Legislature of a State shall be
called in question except by an election petition presented
to such authority and in such manner as may be provided for,
by, or under any |aw nade by the appropriate Legislature."

In construing this article, reference was made by both
parties in the course of their argunments to the other arti-
cles in the sane Part, nanmely, articles 324, 325, 326, 327
and 328. Article 324 provides for the constitution and
appoi ntnent of an Election. Commissioner to superintend,
direct and control ejections to the legislatures; article
325 prohibits discrimnation agai nst electors on the ground
of religion, race, caste or sex; article 326 provides for
adult suffrage; article 327 enmpowers Parliament to pass
laws nmking provision with respect to all matters relating
to, or in_connection with, elections to the |egislatures,
subj ect
225
to the provisions of the Constitution; and article 328 is a
conpl ementary article giving power to the State Legislature
to nmmke provision with respect to all matters relating to,
or in connection with, elections to the State Legislature.
A notable difference in the | anguage used in —articles 327
and 328 on the one hand, and article 329 on the other, is
that while the first’ two articles begin wwth the words"
subject to the provisions of this Constitution” the |ast
article begins with the words "notwi thstanding anything in
this Constitution." It was conceded at the bar that the
effect of this difference in | anguage is that whereas any
aw nade by Parliament under article 327, or by the State
Legi sl atures under article 328, cannot exclude the jurisdic-
tion of the H gh Court under article 226 of the Constitu-
tion, that jurisdictionis excluded in regard to natters
provided for in article 329.

Now, the main controversy in this appeal centres round
the nmeaning of the words "no election shall be called .in
guestion except by an election petition" in-article 329 (hb),
and the point to be decided is whether questioning the
action of the Returning Oficer in rejecting a nom nation
paper can be said to be conprehended within the wrds, "no
el ection shall be called in question." The appellant’s case
is that questioning sonething which has happened before a
candidate is declared elected is not the same thing as
guestioning an election, and the argunents advanced on his
behal f in support of this construction were these:--

(1) That the word "el ection" as used in article-329 (b)
nmeans what it normally and etynol ogically nmeans, nanely, the
result of polling or the final selection of a candidate;

(2) That the fact that an election petition can  be
filed only after polling is over or after a candidate is
declared elected, and what is normally called in question
by such petition is the final result, bears out the conten-
tion that the word "el ection "can have no other neaning in
article (b) than the result of polling or the final selec-
tion of a candi date;

226

(3) That the words "arising out of or in connection
with" which are used in article 324 (1) and the words "with
respect to all matters relating to, or in connection wth"
which are used in articles 327 and s28, show that the fram
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ers of the Constitution knew that it was necessary to use
di fferent |anguage when referring respectively to matters
whi ch  happen prior to and after the result of polling, and
if they had intended to include the rejection of a nomna-
tion paper within the ambit of the prohibition contained in
article S29 (b) they would have used simlar |anguage in
that article and

(4) That the action of the Returning Oficer in reject-
ing a nomnation paper can be questioned before the High
Court under article 226 of the Constitution for the follow
ing reason:--Scrutiny of nom nation papers and their rejec-
tion are provided for in section 36 of the Representation of
the People Act, 1951. Parlianment has nade this provision in
exerci se of the powers conferred on it by article 327 of the
Constitution which is "subject to the provisions of the
Constitution". Therefore, the action of the Returning Ofi-
cer is subject to the extraordinary jurisdiction of the Hi gh
Court under article 226.

These argunents appear at first sight to be quite im
pressive, but in-my opinion there are weightier and basical -
Iy nmore inportant argunments in support of the view taken by
the Hi gh Court. As we have seen, the nost inportant ques-
tion for determnation is the meaning to be given to t he
word "election" in-article 329 (b). That word has by |ong
usage in connection with the process of selection of proper
representatives in denocratic institutions, ‘acquired both a
wi de and a narrow nmeaning. |In the narrow sense, it is used
to nmean the final selection of a candi date which my em
brace the result of the poll when there is polling or a
particul ar candi date being returned unopposed when there is
no poll. In the wide sense, the word is used to connote the
entire process culmnating in a candi date being declared
227
elected. In Srinivasalu v. Kuppuswam (1), the |earned Judges
of the Madras High Court after examining the question,
expressed the opinion that the term™election" may be taken
to enbrace the whol e procedure whereby an "el ected’' nenber"
is returned, whether or not it be found necessary to take a

pol | . Wth this view, ny brother, Minjan J.” expressed
his agreenent in Sat Narain v. Hanuman Prasad (2);  and |
also find nmyself in agreenent with it. It seens to me that

the word "election" has been used in Part XV of the
Constitution in the wide sense, that is to say, to connote
the entire procedure to be gone through to return a
candidate to the legislature. The use of- the  expression
"conduct of elections" in article 324 specifically points to
the wide neaning, and that neaning can also be read
consistently into the other provisions which occur in Part
XV including article 329 (b). That the word  "election"
bears this wi de nmeani ng whenever we talk of elections'in a
denocratic country, is borne out by the fact that in nost of
the books on the subject and in several cases dealing wth
the mtter, one of the questions mooted is, when the
el ection begins. The subject is dealt with quite concisely
in Halsbury's Laws of England in the followi ng passage(s)
under the headi ng" Comrencenent of the Election ":--
"Although the first formal step in every election is the
issue of the wit, the election is considered for sone
purposes to begin at an earlier date. It is a question of
fact in each case when an election begins in such a way as
to nmmke the parties concerned responsible for breaches of
el ection law, the test being whether the contest is "reason-
ably immnent". Neither the issue of the wit nor the publi-
cation of the notice of election can be | ooked to as fixing
the date when an election begins fromthis point of view
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Nor, again, does the nom nation day afford any «criterion
The election will usually begin at |east earlier than the

issue of the wit. The question when the election begins
must be care

(1) (1928) A.l.R Mad. 253 at 255.

(2) (1945) A.1.R Lah. 85.

(3) See page 237 of Hal shury’s Laws of Engl and, 2nd
edition, Volunme 12.
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fully distinguished fromthat as to when "the conduct and
managenment of" an el ection may be said to begin. Again, the
guestion as to when a particul ar person comences to be a
candidate is a question to be considered in each case."

The discussion in this passage nakes it clear that the
word ' 'election" canbe and has been appropriately used
with reference to the entire process which consists of
several stages and enbraces many steps, sone of which my
have an inportant bearing on the result of the process.

The next inportant question to be considered is what is
neant by the words "no election shall be called in ques-
tion". A-reference to any treatise on elections in England
will show that an election proceeding in that country is
liable to be assailed on very limted grounds, one of them
bei ng the inproper rejection of a nom nation paper. The |aw
with which we are concerned is not materially different, and
we find that in section 100 of the Representation of the
Peopl e Act, 1951, one of the grounds for declaring an elec-
tion to be void is the inproper rejection of a nomnation
paper.

The question now arises whether the |law of elections in
this country contenplates that there should be two attacks
on nmatters connected with el ection proceedings, one while
they are going on by invoking the extraordinary jurisdiction
of the H gh Court under article 226 of the Constitution (the
ordinary jurisdiction of the courts having been expressly
excluded), and another after they have been conpleted by
nmeans of an election petition. Ininy opinion, to affirmsuch
a position would be contrary to the schenme of Part XV of the
Constitution and the Representation of the People Act,
which, as | shall point out later, seens to be that any
matter which has the effect of vitiating an el ection should
be brought up only at the appropriate stage in an appropri-
ate manner before a special tribunal and should not be
brought up at an internediate stage before any court. It
seems to ne that under the election |aw, the only signifi-
cance which the rejection of

229
a nom nation paper has consists in the fact that it can be
used as a ground to call the election in question. Arti -

cle 329(b)was apparently enacted to prescribe the manner in
whi ch and the stage at which this ground, and other - grounds
whi ch may be raised under the lawto call the election in
guestion could be urged. | think it follows by necessary
i mplication from the |anguage of this provision . that
those grounds cannot be urged in any other manner, at —any
other stage and before any other court. If the grounds on
whi ch an el ection can be called in question could be raised
at an earlier stage and errors, if any, are rectified, there
will be no neaning in enacting a provision like article 329
(b) and in setting up a special tribunal. Any other neaning
ascribed to the words used in the article would lead to
anonal i es, which the Constitution could not have contenpl at -
ed, one of thembeing that conflicting views may be ex-
pressed by the High Court at the pre-polling stage and by
the election tribunal, which is to be an independent body,
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at the stage when the matter is brought up before it.

I think that a brief exam nation of the schene of Part
XV of the Constitution and the Representation of the People
Act, 1951, will show that the construction | have suggested
is the correct one. Broadly speaking, before an election
machi nery can be brought into operation, there are three
requisites which require to be attended to, namely, (1)
there should be a set of laws and rules naking provisions
with respect to all matters relating to, or in connection
with, elections, and it should be decided as to how these
laws and rules are to be made; (2) there should be an execu-
tive charged with the duty of securing the due conduct of
elections; and (3)there should be a judicial tribunal to
deal with disputes arising out of or in connection wth
el ections. Articles 327 and 328 deal with the first of these
requisites, article 324 with the second and article 329 with
the third requisite. The other two articles in Part XV,
viz, articles 325 and 326, deal with two matters of princi-
ple to which the Constitution-franmers have attached much
i mportance. They
30
230
are :--(1) prohibition against discrimnation in the prepa-
ration of, or eligibility for inclusionin, the electora
rolls, on grounds /of religion, race, caste, sex or any of
them and (2) adult suffrage. Part XV-of the Constitution
isreally a code in itself providing the entire ground-work
for enacting appropriate |laws and setting up suitable ma-
chinery for the conduct of elections.

The Representation of the People Act, 1951, which was
passed by Parliament under article 327 of the Constitution
nakes detailed provisions in regard toall nmatters and al
stages connected with elections to the various |egislatures
in this country. That Act is divided into Il parts, and it
is interesting to see the wi de variety of subjects they dea
with. Part Il deals with "the qualifications and disquali -
fications for menbership", Part Ill deals with the notifica-
tion of General Elections, Part |V provides for the admnis-
trative machinery for the conduct of elections, and Part V
makes provisions for the actual conduct of —elections and
deals wth such matters as presentation of nomi nation pa-
pers. requirements of a valid nom nation, scrutiny of nom -
nations, etc., and procedure for polling and counting of
votes. Part VI deals with disputes regarding el ections and
provides for the manner of presentation of election peti-
tions, the constitution of election tribunals and the tria
of election petitions. Part VII outlines the various cor-
rupt and illegal practices which may affect the elections,
and electoral offences. Cbviously, the Act is a  self
contai ned enactnent so far as elections are concerned, 'which
means that whenever we have to ascertain the true. position
in regard to any matter connected with elections, we have
only to look at the Act and the rul es nmade thereunder. The
provisions of the Act which are material to the present
di scussion are sections 80, 100, 105 and 170, and the provi-
sions of Chapter Il of Part IV dealing with the form of
el ection petitions, their contents and the reliefs which may
be sought in them Section 80, which is drafted in al nost
the same |anguage as article 329 (b), provides that "no
el ection shall be called in question except by an el ection
231
petition presented in accordance with the provisions of this
Part". Section 100, as we have already seen, provides for
the grounds on which an election may be called in question
one of which is the inproper rejection of a nomnation




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 16

paper. Section 105 says that "every order of the Tribuna
made under this Act shall be final and conclusive". Section
170 provides that "no civil court shall have jurisdiction
to question the Ilegality of any action taken or of any
decision given by the Returning Oficer or by any other
person appoi nted under this Act in connection with an elec-
tion." These are the mmin provisions regarding election
matters being judicially dealt with, and it should be noted
that there is no provision anywhere to the effect that
anything connected with elections can be questioned at an
i nternedi ate stage.

It is now well-recognized that where a right or liability is
created by a statute which gives a special renedy for en-
forcing it, the renedy provided by that statute only nust be
availed of. This rulewas stated with great clarity by
Wlles J. in Wl verhampton New Water Works Co. v. Hawkes-
ford(1l) in the foll'ow ng passage : -

"There are three classes of cases in which a liability
may be established founded upon statute. One is, where
there was a liability existing at conmon |aw and that i-
ability is affirned by a statute which gives a special and
peculiar form of renedy different from the renedy which
existed at conmon |aw,there, unless the statute contains
words which expressly or by necessary inplication exclude
the comon |aw renedy, the party suing has his election to
pursue either that or the statutory renmedy. The second cl ass
of cases is, where the statute gives the right to suenerely,
but provides no particular formof remedy: there, the party
can only proceed by action at conmon |aw. But there is a
third class, viz., where a liability not existing at comobn
law is created by a statute which at the sane tine gives a
special and particular renmedy for enforcing it............
The renedy provided by the statute nust be foll owed, and it
i s not
(1) 6 CB. (N S.) 336, 356.
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conpetent to the party to pursue the course applicable to
cases of the second class. The formgiven by the statute
nmust be adopted and adhered to."

The rule laid down in this passage was approved - by the
House of Lords in Neville v. London Express Newspaper Limt-
ed(1) and has been reaffirmed by the Privy Council  in
Attorney-General of Trinidad and Tobago v. Gordon Gant &
Co.(2) and Secretary of State v. Mask & Co.(a); and it ~has
al so been held to be equally applicable to enforcenment of
rights: see Hurdutrai v. Oficial Assignee of Calcutta(4).
That being so, | think it will be a fair inference from the
provi sions of the Representation of the People Act to state
that the Act provides for only one renedy, that renedy being
by an election petition to be presented after the election
is over, and there is no renedy provided at any internedi ate
st age.

It was argued that since the Representation of the
People Act was enacted subject to the provisions of the
Constitution, it <cannot bar the jurisdiction of the High
Court to issue wits under article 226 of the Constitution
Thi s argunent however is conpletely shut out by reading the
Act along with article 329 (b). It will be noticed that the
| anguage wused in that article and in section 80 of the Act
is alnmost identical, with this difference only that the
article is preceded by the words "notwi t hstandi ng anything
in this Constitution". | think that those words are quite
apt to exclude the jurisdiction of the High Court to dea
with any matter which may arise while the elections are in
pr ogr ess.
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It nay be stated that section 107(1) of the
Representati on of People Act, 1949 (12 & 13 Geo. 6, c. 68)
in England is drafted alnpbst in the sanme | anguage as article
329(b). That section runs thus :-

"No parliamentary election and no return to Parlianent
shall be questioned except by a petition conplaining of an
undue el ection or undue return (hereinafter referred to as a
parlianmentary election petition) presented in accordance
with this Part of this Act."

(1) [1919] A C. 368. (3) (1940) 44 C.WN. 709.
(2) [1935] A C. 532. (4) (1948) 52 C.WN. 343,
349.
233

It appears that simlar |anguage was used in the earlier
statutes, and it is noteworthy that it has never been held
in England that the inproper rejection of a nom nation paper
can be the subject of a wit of certiorari or nandanus. On
the other hand, it was conceded at the bar that the ques-
tion of inproper rejection of a nom nation paper has al ways
been brought up in that country before the appropriate
tribunal by means of an election petition after the conclu-
sion of the election. It istrue that there is no direct
deci sion holding that the words used in the relevant provi-
sions exclude the jurisdiction of the High Court to issue
appropriate prerogative wits at an internediate stage of
the election, but the total absence of any such deci sion can
be accounted for only on the view that the  provisions in
guesti on have been generally understood to have that effect.
Qur attention was drawn to rule 13 of the rules appended to
the Ballot Act of 1872 and a simlar rule inthe Parliamen-
tary El ections Rules of 1949, providing that the decision of
the Returning Oficer disallowi ng an objection to a  nom na-
tion paper shall be final, but allowing the same shall be
subject to reversal on a petition questioning the election
or return. These rules however do not affect the main
ar gunent . I think it can be legitimately stated that if
words simlar to those used in article 329 (b) have been
consistently treated in England as words apt to exclude the
jurisdiction of the courts including the H gh Court, the
same consequence nust follow fromthe words used in article
329 (b) of the Constitution. The wor ds "not wi-t hst andi ng
anyt hi ng in this Constitution" give to that article the
sanme wi de and binding effect as a statute passed by a sover-
eign legislature like the English Parlianent.

It may be pointed out that article 329 (b) nust be read
as conplinmentary to clause (a) of that article. Cause (a)
bars the jurisdiction of the courts with regard to such |aw
as may be nade under articles 327 and 328 relating to. the
delimtation of constituencies or the allotnment of seats to
such constituencies. 1t was conceded before us that article
329 (b) ousts the jurisdiction of the courts with regard to
matters
234
arising between the commencenent of the polling and the
final selection. The question which has to be asked is what
concei vable reason the legislature could have had to |eave
only matters connected wth nominations subject to the
jurisdiction of the High Court under article 226 of the
Consti tution. If Part XV of the Constitution is a code by
itself, i. e., it creates rights and provides for their
enforcenent by a special tribunal to the exclusion of al
courts including the H gh Court, there can be no reason for
assuming that the Constitution left one snmall part of the
el ection process to be made the subject-matter of contest
before the Hi gh Courts and thereby upset the tine-schedule
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of the elections The nore reasonable view seens to be that
article 329 covers all "electoral matters".

The concl usions which | have arrived at nay be summed up
briefly as follows :--

(1) Having regard to the inportant functions which the

| egi sl atures have to performin denocratic countries, it has
al ways been recognized to be a matter of first inportance
that elections should be concluded as early as possible
according to tine schedule and all controversial matters and
all disputes arising out of elections should be postponed
till after the elections are over, so that the election
proceedi ngs may not be unduly retarded or protracted.
(2) In conformity with this principle, the schene the elec-
tion lawin this country as well as in England is that no
significance should be attached to anythi ng which does not
affect the "election”; and-if any irregularities are comit-
ted while it is inprogress and they belong to the category
or class which, under the | aw by which elections are gov-
erned, | woul d have the effect of vitiating the 'election”
and enabl'e the person affected to call it in question, they
shoul d be brought up before a special tribunal by nmeans of
an election petition and not ‘be nmade the subject of a dis-
pute before any court while the election is in progress.

It will be useful at this stage to refer to the deci-
sion the Privy Council in Theberge v. Laudry(1l). The
(1) (1876) 2 App. Cas. 102.
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petitioner in that case having been declared duly elected a
menber to represent ‘an el ectoral district in the Legislative
Assenbly of the Province of Quebec, his election was after-
wards, on petition, declared null and void by -judgment of
the Superior Court, under the Quebec Controverted El ections
Act, 1875, and hinmself declared guilty of corrupt practices
both personally and by his agents. Thereupon, he applied for
special |eave to appeal to Her Majesty in Council, but it
was refused on the ground that the fair construction of the
Act of 1875 and the Act of 1872 which preceded it providing
anong other things that the judgnent of the Superior / Court
"shall not be susceptible of appeal” was that it was the
intention of the legislature to create a tribunal for the
purpose of trying election petitions in a manner which
shoul d make its decision final for all purposes, and should
not annex to it the incident of its judgnent being reviewed

by the Crown wunder its prerogative. In delivering the
judgrment of the Privy Council, Lord Cairns observed as
follows :--

"These two Acts of Parliament, the Acts of =~ 1872 and
1875, are Acts peculiar in their character. They are. not
Acts constituting or providing for the decision of nere

ordinary «civil rights; they are Acts creating an entirely
new, and up to that time unknown, jurisdiction in‘a partic-
ular Court...... for the purpose of taking out, wth its

own consent, of the Legislative Assenbly, and vesting in
that Court, that very peculiar jurisdiction which, up to
that tinme, had existed in the Legislative Assenbly of decid-
ing election petitions, and determ ning the: status of those
who clained to be nmenbers of the Legislative Assenbly. A
jurisdiction of that kind is extrenmely special, and one of
the obvious incidents or consequences of such a jurisdiction
must be that the jurisdiction, by whonsoever it is to be
exerci sed, should be exercised in a way that should as soon
as possi bl e becone conclusive; and enable the constitution
of the Legislative Assenmbly to be distinctly and speedily
known. "

236
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After dealing with certain other matters, the Lord
ChanCel | or proceeded to make the followi ng further observa-
tions :--

"Now, the subject-natter, as has been said, of the
legislation is extremely peculiar. It concerns the rights
and privileges of the electors and of the Legislative Assem
bly to which they elect nmenbers. Those rights and privi-
| eges have always in every colony, follow ng the exanple of
the not her country, been jeal ously maintai ned and guarded by
the Legislative Assenbly. Above all, they have been | ooked
upon as rights and privil eges which pertain to the Legisla-
tive Assenmbly, in conplete independence of the Crown, so far
as they properly exist. And it would be a result sonewhat
surprising, and hardly in consonance with the general schene
of the legislation, if, with regard to rights and privil eges
of this kind, it were to be found that in the last resort
the determ nation of themno |onger belonged to the Legis-
| ati ve ~ Assenbly, no longer belonged to the Superior Court
which the Legislative Assenbly ~had put in its place, but
bel onged "to the Crown in Council, wth the advice of
the advisers of the Crown at home, to be determi ned wi thout
reference either to the judgnment of the Legislative Assem
bly, or of that Court which the Legislative Assenbly had
substituted in its place.”

The points which enmerge fromthis decision nay be stated
as follows :--

(1) The right to vote or stand as-a candidate for elec-
tion is not a civil right but is a creature of statute or
special |aw and nust be subject to the limtations enposed
by it.

(2) Strictly speaking, it is the sole right of the
Legi slature to exam ne and deternmine all nmatters relating to
the election of its own nenbers, and if the legislature
takes it out of its own hands and vests in a special tribu-
nal an entirely new and unknown jurisdiction, that specia
jurisdiction should be exercised in-accordance with the |aw
whi ch creates it.
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It should be nentioned here that the question as to what
the powers of the High Court under articles 226 and 227 and
of this Court under article 136 of the Constitution may be,
is one that will have to be decided on a proper occasion

It is necessary to refer at this stage to an argunent
advanced before wus on behalf of the appellant which was
based on the | anguage of article 71 (1) of the Constitution
That provision runs thus :-

"Al'l doubts and disputes arising out of or in connection
with the election of a President or Vice-President shall be
inquired into and decided by the Suprene Court whose  deci -
sion shall be final."

The argunment was as follows. There is a narked contrast
between the |anguage used in article 71 (1) and that of
article 329 (b). The difference in the phraseol ogy enpl oyed
in the two provisions suggests that they could not have been
intended to have the sane neaning and scope as regards
matters to be brought up before the tribunals they respec-
tively deal with. If the franers of the Constitution, who
apparently knew how to express thenselves, intended to
include within the anbit of article 329 (b) all possible
di sputes connected with elections to |egislatures, i ncl ud-
ing disputes as to nom nations, they would have used simlar
words as are to be found in article 71 (1). It is true that
it is not necessary to use identical |anguage in every
provi sion, but one can conceive of various alternative ways
of expression which would convey nore clearly and properly
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what article 329 (b) is said to convey.

It seens to ne that once it is admitted that the same
i dea can be expressed in different ways and the same phrase-
ol ogy need not be enployed in every provision, the argunent
| oses much of its force. But, however that nmay be, | think
there is a good explanation as to why article 329 (b) was
drafted as it stands.

A reference to the election rules made under the Govern-
nment of India Acts of 1919 and 1935 will show that the
provisions in themon the subject were alnmost in the sane
| anguage as article 329 (b). The
21
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corresponding rule nade under the Governnent of India Act,
1919, was rule 31 of the electoral rules, and it runs as
follows : -

"No election shall be called in question, except by an
el ection petition presented in accordance with the provi-
sions of this Part."”

It ~should be noted that this rule occurs in Part VI,
the heading of which is "The final decision of doubts and
di sputes as to the validity of an election". These words
throw sone |ight on the function which the election tribuna
was to perform and they are the very words which the
| earned counsel for the appellant argued, ought to have been
used to nake the meaning cl ear

The same scheme was followed in the -election rules
framed under the Governnment of India Act, 1935, which are
contained in "The Government of India (Provincial Elections)
(Corrupt Practices and Election Petitions) Oder, 1936",
dated the 3rd July, 1936. In that Oder, the rule corre-
sponding to rule 31 under the earlier Act, runs thus :-

"No election shall be called in question except by an
election petition presented in accordance with the provi-
sions of this Part of the Order.”

This rule is to be found in Part 11 of the Order, the
heading of which is "Decision of 'doubts and disputes as to
validity of an election and disqualification for corrupt
practices."

The rules to which | have referred were apparently
franed on the pattern of the correspondi ng provisions of the
British Acts of 1868 and 1872, and they —nust have -been
intended to cover the sane ground as the provisions in
Engl and have been understood to cover in that country for so
nmany years. If the language used in article 329 (b) is
consi dered agai nst this historical background, it should not
be difficult to see why the framers of the Constitution
franed that provision in its present form and chose the
| anguage whi ch had been consistently used in certain earlier
| egi sl ative provisions and which had stood the test of 'tine.
239

And now a word as to why negative | anguage was used in
article 829 (b). It seenms to ne that there is an imnportant
di fference between article 71 (1) and article 329 (b).
Article 71 (1) had to be in an affirmative form because it
confers special jurisdiction on the Suprene Court which that
Court could not have exercised but for this article. Arti-
cle 329 (b), on the other hand, was primarily intended to
exclude or oust the jurisdiction of all courts in regard to
el ectoral matters and to |lay down the only node in which an
el ection could be challenged. The negative formwas there-
fore nore appropriate, and, that being so, it is not sur-
prising that it was decided to follow the preexisting pat-
tern in which also the negative | anguage had been adopt ed.

Before concluding, | should refer to an argunment which
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was strenuously pressed by the |earned counsel for the
appel lant and which has been reproduced by one of the
| earned Judges of the Hgh Court in these words:-"It was
next contended that if nonmination is part election, a dis-
pute as to the validity of nomnation is a dispute relating
to election and that can be called in question only in
accordance with the provisions of article 329 (b) by the
presentation of an election petition to the appropriate
Tri bunal and that the Returning O ficer would have no juris-
diction to decide that natter and it was further argued
that section 36 of Act XLIIIl of 1981 would be wultra vires
i nasmuch as it confers on the Returning Oficer a jurisdic-
tion which, article 329 (b) confers on a Tribunal to be
appointed in accordance with the article."

Thi s argunent di splays great dialectical ingenuity, but
it has no bearing onthe result of this appeal and |I think
it can be very shortly answered. Under section 36 of the
Representation. ~of the People Act, 1951, it is the duty of
the Returning Oficer to scrutinize the nom nation papers to
ensure that they conply with the requirenents of the Act and
decide all objections which be made to any nom nation. It
is clear that unless this duty is discharged properly, any
nunber of candi dates may stand for election wi thout conply-
ing with the provisions of the Act and a great deal of
240
confusion may ensue. |In discharging the statutory duty
imposed on him | the Returning Officer does not <call in
guestion any election. Scrutiny of nomination papers is
only a stage, though an inportant stage, in the election
process. It is one of the essential duties to be. performed
before the election can be conpleted, and anything done
towards the conpletion of the election proceeding can by no
stretch of reasoning be described as questioning the elec-
tion. The fallacy of the argunent lies in treating a single
step taken in furtherance of anelection as equivalent to
el ection. The decision of this appeal however turns not on
the construction of the single word "election", but on the
construction of the conmpendi ous expression--"no el ection
shall be called in question" in its context and setting,
with due regard to the schene of Part XV of the Constitution
and the Representation of the People Act, 1951. ~Evidently,
the argunent has no bearing on this nethod of approach to
the question posed in this appeal, which appears to ne to be
the only correct nethod.

W are infornmed that besides the Madras Hi gh Court,
seven other State High Courts have held that they -have no
jurisdiction under article 226 of the Constitution to enter-
tain petitions regarding inproper rejection of nomnation
papers. This viewis in ny opinion correct and nust be
affirmed. The appeal nust therefore fail and is dism ssed.
In view of the nature and inportance of the pointsiraised in
this appeal, there should be no order to costs.

PATANJALI SASTRI C. J.--1 agree.
MEHR CHAND MAHAJAN J.--- | agree.
MUKHERJEA J.--1 agree.

DAS J. -1 agree.
CHANDRASEKHARA Al YAR J. -1 agree.
Appeal dism ssed
Agent for the appellant: S. Subrahnmanyam
Agent for the 1st respondent: P.A Mehta.
Agent for the Union of India and the State of Madhya
Bharat: P.A. Mehta.
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