IN THE H GH COURT OF JUDI CATURE AT BOVBAY
Cl VIL APPELLATE JURI SDI CTI ON

WRIT PETITION NO 4383 OF 2005
WTH
WRIT PETITION NO 4402 OF 2005

Shri Veershaiv Co-operative Bank Ltd.. ..Petitioners.
its registered office at 517/ A-1,
Tara Rani Chowk, Kol hapur.
Ver sus
Arvind Daulu Pati l .. Respondent .
of Kol hapur, at present residing at
G S. No. 24/5E Ward, Tenbal ai wadi
Kol hapur (M S.)
M. A Z Mokhtiar for the Petitioners.
M. P.D. Dani for the Respondent.
CORAM : S. A BGBDE, J.
DATED : 25TH JULY, 2005.
ORAL CORDER :

1. Rul e, returnable forthwth.
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M. Dani, |earned Advocate wai ves service of

rule for the respondent in both the petitions.

Heard by consent.

2. The parties in both the petitions are the
sane. The petitioners have chall enged the orders of
the Maharashtra State Co-operative Appellate Court in
these two wit petitions, which are being di sposed of

by this common order.

3. Wit petition No. 4383/ 2005 is directed
agai nst t he order of t he Maharashtra  State
Co-operative Appellate Court dated 15th January, 2005
by which the | earned Co-operative Court has struck off
the prelimnary issue framed by the trial court in the
di spute filed by the respondent. The respondent has
instituted the dispute C.S.S No. 1773/2001 in the
Co-operative Court, Belapur. By the said dispute the
respondent has chall enged the resolution, term nating
his services and the term nation. He has also
guestioned the legality and propriety of the enquiry
pr oceedi ngs. Before the trial court, the petitioner

made an application praying for - framng a
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prelimnary issue in accordance with the decision of

the Suprene Court in the Cooper Engineering Ltd., vs.

P. P. Mundhe, reported in AIR 1975 S.C. 1900 and for

an order to prevent the respondents fromexamning a
particular wtness in the enquiry. Admttedly, the
said witness was not examned in the enquiry. The
trial court cane to the conclusion that a prelimnary
issue regarding the legality and the propriety of the
departnmental enquiry has to be franed and would be
required to be answered. But cane to the conclusion
that the respondent does not have a right to exam ne

the wi tnesses proposed to be exam ned by him

4. In the revision preferred by the respondent,
the State Co-operative Appellate Court set aside the
order of the trial court, framng the prelimnary
i ssue. That order is challenged by the Society in
this present petition. The |earned counsel for the
petitioner submtted that the while deciding the
revision, the appellate court has commtted an error
in observing that a prelimnary issue cannot be franed
at any stage of the proceedings, particularly, after
i ssues have already been settled. For this purpose,
the appellate court relied on Order 14, Rule (2).

However, in ny view, the appellate court has clearly

::: Downloaded on -01/04/2024 15:49:51 :::



failed to notice Oder 15 Rule 3, which reads as

foll ows:

3. Parties at issue.-- (1) Wwere the
parties are at issue on sone question of |aw
or of fact, and issues have been franmed by the
Court as hereinbefore provided, if the Court
is satisfied that no further argunent or
evidence than the parties can at once adduce
is required upon such of the issues as nay be
sufficient for the decision of the suit, and
that no injustice will result from proceeding
with the suit forthwith, the Court may proceed
to determ ne such issues, and, if the finding
thereon is sufficient for the decision, nmay
pronounce judgnment accordingly, whether the
summons has been issued for the settlenent of
issues only or for the final disposal of the

suit:

Provided that, where the summobns has
been issued for the settlenment of issues only,
the parties or their pleaders are present and

none of them objects.
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(2) Wiere the finding is not sufficient for
the decision, the Court shall postpone the

further hearing of the suit, and shall fix a
day for the production of such further
evi dence, or for such further argunent as the

case requires.

5. It is obvious that the court is entitled to
decide a prelimnary issue and if the finding thereon
is sufficient for the decision, it my be pronounced
accordingly. In other words, it is then not necessary
for the trial ~court to pronounce on other issues.
This is clearly a salutary provision intended to save
the tinme of the court. In this viewof the matter the
observations of the Appellate Court, while allow ng
the respondents’s revision are erroneous and the order

suffers froman error of |aw apparent on the face of

it. The inpugned order is, therefore, liable to be
set aside.
6. The petitioner preferred another Appeal being

A O No. 136/ 2003, bei ng aggri eved by the order of
allowing the respondent to exam ne his wtness. In

the said Appeal, the appellate court by order dated
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29.04.2005 confirned the order of the trial court and
permtted the respondent to exanmine his witness. This
order dated 29.04.2005, which is challenged in the

wit petition No. 4402/2005, is also in viewof the

above observations, liable to be set aside.
7. In this viewof the matter, the trial court
shall proceed to decide the prelimnary issue as was

required to be framed per Cooper’s case (supra) first
and depending on the finding of the trial court on
that issue, the trial court may proceed wth the

di spute in accordance with | aw.

25.07. 2005 (S. A. BOBDE, J.)
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