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ACT:
Exci se Duty- Mitasanji bani M it asanj i bani Sudha,
Mitasanjibani Sura, if nedicinal preparations-If |iable

under the State Acts-Medicinal and Toilet Preparations
(Excise Duties) Act, 1955 (16 of 1955), ss.2(g), 18(2), 21-
Constitution of India, Art. 277, Seventh Schedule, List |,
Item 84.

HEADNOTE

The petitioners carried on business -as manufacturers of
medi ci nal preparations according to Ayurvedi c system and _as
such manufactured Mitasanjibani, Mitasanjibani Sudha  and
Mitasanjibani Sura by the process of distillation in
accordance with the Ayurvedic fornula stated in such ancient
Ayurvedi c treatises as Ayurvedi ¢ Sangraba, Bhai sajya Ratna-
bali and Arka Prakash, accepted as enbodyi ng the Ayurvedic
Phar macopoeia all over India. Wen the Parlianment passed
the Medicinal and Toil et Preparations (Excise Duties) . Act,
1955, these three Ayurvedic preparations were taxed at/ the
rate of Rs. 17/8/- as prescribed by item| of the Schedule
to the Rules franed under s. 18(2) of the Act “as being
medi ci nal preparations as defined by s. 2(g) of the Act.
Later on, the Rules were anended and the three preparations
omtted fromthe schedule to the rules and the various State
Governments began demanding duties of excise on these
preparations at much higher rates under the various State
Exci se Acts. The case of the petitioners was that the |[|evy
of Excise duties on these preparations fell within item 84
of List | of the Seventh Schedule to the Constitution and it
was not open to the State Governnents to | evy Excise duties
under the State Acts, that since these preparations were
nedi cinal preparations as defined by s.2(g) of the Act,
their onmission fromthe Schedul e was of no effect and could
not enpower the State CGovernnents to | evy Excise duties and
that the Central CGovernment had no power to exclude the said
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preparations on the advice of the Standing Conmittee

constituted wunder r. 68 of the Rules. The petitioners
relied on a |large nunber of affidavits from qualified
Ayurvedi c

958

practitioners to the effect that these preparations were
Ayurvedi ¢ nmedicines. This was denied by the respondents who
relied on the report of the Standing Commttee that these
preparation wer e nere beverages and not nmedi ci na
preparati ons. No affidavit of any Ayurvedic expert was,
however, filed by them

Held, that there could be no doubt that these preparations
accordi ng to standard = Ayurvedic texts wer e clearly
“medi ci nal preparations" within the neaning of s.2(g) of the
Medi ci nal and Toil et Preparations (Excise Duties) Act, 1955,
though they could also be used as ordinary alcoholic
beverages. They were, therefore, liable to duty under item
I of the Schedule to-that Act and no Excise Duty could be
| evied on them under the Excise Acts of the States.

The decision of the Standing Committee could not be
concl usive onthe question whether these preparations were
medi ci nal preparations and their omssion from the |Iist
attached to the Ruleson its report could be of no effect.
Hel d, further, that it could not be correct to say that even
if these preparations were "nmedicinal preparations” they
would be liable to Excise duty both under the Act and the
various Excise Acts of the States.

Wth the passing of 'the said Act, the saving nmade by ,Art.
277 of the Constitution in favour of the States cane to an
end and the result was it at the State Governnents were no
longer entitled |o levy any duty on nedicinal —and toilet
preparations and, further, s.21 of the Act effected a repea
of such provisions of the State Excise Acts as related to
medi ci nal and toilet preparations.

JUDGVENT:

ORIG NAL JURI SDI CTI ONON: Petitions Nos. 344 and 350 to 354
of 1961.

Petitions wunder Art.32 of the Constitution of India for
enf orcenent of fundanental rights.
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1962. Septenber 7. The Judgnent of the Court was delivered

by

WANCHOO, J.-These six petitions wunder Art. 32 of the
constitution raise a conmon point and will be dealt wth
t oget her. The main question raised in all these petitions
is whether the State-Covernnents are entitled to tax the
three Ayurvedi c pr epar ati ons, nanel y M rtasanj i bani

Mitasanjibani Sudha and Mitasanjibani Sura, which are
manuf actured by these petitioners, under the various Excise
Act in force in the respective States. Further points were
raised in the petitions as regards the wvalidity of the
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restrictions inposed in the matter of the inport, export,

Possession and sale of these three Ayurvedic preparations.

But the | earned counsel for the petitioners stated before us
that he was not pressing any other point except one viz.,

whet her the various State-CGovernnents could tax these three
Ayurvedic preparations under the various Excise Acts in
force in the States concerned. W propose therefore to dea

with this point only in the present cases.

The case of the petitioners is briefly this. They carry on
busi ness as manuf acturers of medi ci nal preparations
according to the Ayurvedi c system of medici nes and anong the
Ayurvedi ¢ nedicines manufactured by themare these three
preparations. These Ayurvedi c preparations are manufactured
by the process of fernentation and distillation in
accordance with the Ayurvedic system of medicine

960

following the fornula in standard books known as Ayurved
Sangr aha, « Bhai sajya “Ratnabali  and Arka Prakash. These
books, | according to the petitioners, contain extracts from

all authoritative ancient -Ayurvedic treatises accept ed
t hr oughout I-ndi a and are in vogue as Ayurvedi c
phar macopoeias in the various States. Though the three

preparations have three different nanes they are in reality
only one nedicine and are prepared according to a single
formula in these 'books. The petitioners aver that these
three preparations are nanufactured in-accordance with the
standard Ayurvedic pharnmacopoeias in- vogue, in various
States and are efficacious anongst others in the follow ng
di seases: -

(a) in -typhoid fever (Sannipatik Jwar a)
during collapsed condition

(b) in cholera;

(c) in case of |oss of appetite to 'increase
power of digestion;

(d) In rheumatism sciatica etc., and

(e) to renmove weakness, inpart strength and
vigour and also as a general tonic and
restorative for conval escent patients.

Before the Constitution cane into force, all these three
preparations were liable to Provincial excise duty under
item40 of List Il of the Seventh Schedul e to the Gover nnent

of India Act, 1935. The Constitution however made a change
in the three legislative Lists with respect to excise and
under item51 of List Il of the Seventh Schedule the States
have the power to |l evy excise duty on alcoholicliquor for
human consunption and on opium Indian henp, and other
narcoti c drugs and narcotics but not including nedicinal and
toil et preparations containing al cohol or any substance |ike
opiumetc. Further, under item 84 of List | of the
961

Sevent h schedul e the Uni on has the power to inmpose-duties of
"exci se on tobacco and other goods manufactured or produced
in India except (i) alcoholic liquors for human consunption
and (ii) opium Indian henp and other narcotic drugs -and
narcotics, but including nedicinal and toilet preparations
contai ning alcohol or any substance |ike opium etc. Thus
the Constitution took away the power of the States to inpose
duties of excise on medicinal and toilet preparations
cont ai ni ng al cohol or any substance |ike opiumetc and give
that power to the Union. However, Art. 277 of the
Constitution provided that "any taxes, duties, cesses or
fees which, imediately before the conmmencenent of this
Constitution were being lawfully |evied by the Governnent of
any State or by any nunicipality or other |ocal authority or
body for the purposes of the State, municipality, district
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or other local area may, notw thstanding that those taxes,
duties, cesses or fees are nentioned in the Union List,
continue to be levied and to be applied to the sane purposes

until provision to the contrary is made by Parlianent by
[ aw'. In view of this Article, the State GCGovernnents
continued to Ilevy excise duties on nedicinal and toilet
preparations containing alcohol, opium etc., till 1957 as
Parlianment bad nmade no law to the contrary till then. In

1955, however Parlianment passed the Medicinal and Toil et
Preparati ons (Exci se Duties) Act, No. 16 of 1955,
hereinafter referred to as the Act) which was brought into
force from April 1, 1957. W are in the present case
concerned only with nedicinal preparations and a "nedicina
preparation” is defined in.s. 2(g) of the Act as including
"all drugs which are a remedy or prescription prepared for
i nternal or external use of human beings or aninmals and al
substances intended to be used for or in the treatnent
mtigation or _prevention of disease in human being or
animal s.’ 'Section 3 provides for levy of duties of excise at
the rates specified in the Schedul e, on all dutiable goods
962

manuf actured in |India. Section 19 gives power to the
Central. Government to make rules to carry out the purpose
of the Act and in particular s. 19(2) (xx) gives power to
notify in the official gazette lists of the nanes and
descriptions of preparations which would fall for assessnent
under any particular itemof the Schedule or for regulating
their manuf acture, '\ transport and di stribution". The
Schedul e (omitting the Expl anations which are immaterial for
present purposes) prescribing the duty is inthese terns :-
“I'tem Description of dutiable goods No.

Medi ci nal and toilet preparations, containing alcohol, which
are prepared by distillation or to which alcohol has been
added and which are capabl e of being consuned as ordinary
al cohol i ¢ beverages.

2. Medi ci nal and toilet preparations not ot herw se
speci fied containing al cohol -

(i)Ayurvedi c preparations containing self generated al cohol
which are not capable of being consuned as ordinary al co-
hol i ¢ beverages.

(ii)Ayurvedic pr eparations cont ai ni.ng sel f gener ated
al cohol, which are capable of being consuned as ordinary
al cohol i ¢ beverages.

Rate of duty

(1) Rs. Seventeen and ansin as eight per- gallon of the
strength of London proof spirit.

(2)(i) Nl
(2)(ii) Rs. Three per gallon
963
(iii) Al others Rupees five

per gallon
of the stren-
gth of London
proof spirit.
3. Medi ci nal and toilet prepara- Nil.
tions, not containing al cohol, but
cont ai ni ng opi um Indian henp, or
ot her narcotic drugs or narcotic.

The Central CGovernnent franed Rul es under the Act in
1956 and the admnistration of the Act and the Rules was
ent rust ed to State-Covernnents. A list of nedi ci na

preparations, which were capable of being used as ordinary
al cohol i ¢ beverages, was al so published along with the Rul es
and r. 65 provides that "until a standard Ayurvedic
Phar macopoei a has been evolved by the Central Governnent,
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the pharnmacopoeias that are in vogue in the various states
shal | be recogni sed as standard Ayurvedic pharnacopoei as"”.
The contention of the petitioners is that these three
Ayurvedi c preparations conform to the definition of
nmedi cinal preparations given in s. 2 (g) of the Act.
Further, in the Schedule to the Rules, Mitasanjibani Sura
was |isted as a nedicinal preparation in 1957. Further in
1958, Mitasanjibani and Mitansanjibani Sudha were also
added under the head "nedicinal preparations in the Schedul e
to the Rules as the three are really one and the sane
medi cine. The Act and the Rules canme into force from Apri
1, 1957 in accordance with the provision of a. 1 (3) of the
Act, which gives power to the Central Governnment to enforce
the Act on such date as it may, by notification in the
official gazette, appoint. The petitioners case is that
thereafter they began to pay duties of excise on these three
medi ci nes under item]1 in

964

the Schedule to the Act at the rate of Rs.17. 50 nP per
gallon of ~the strength of London proof spirit, as these
preparations wer e consi dered medi ci nal preparations
contai ning al ocohol which were prepared by distillation or
to which al cohol was added and whi ch capabl e of being used
as

ordi nary al coholicbheverages. This continued till August
1960when the Central /Governnent purporting to act under s.
19 of the Act @anended the Rules and onitted from the
Schedul e to the Rules two of the three preparations, nanely,
M it asanj i bani and Mitasanjibani Sudha. Furt her in
December, 1960, the Central CGovernnent again anended the
Rules and omtted fromthe Schedule to the Rules the third
preparation (nanmely, Mitasanjibani Sura). Consequent |y,
various State Covernnents began demandi ng duties of ' excise
on these there preparations at rates which are rmuch hi gher
than the rate of Rs. 17. 50 nP prescribed in the Schedule to
the Act. The contention of the petitioners is that on the
coming into force of the Act, the levy of excise duties on
these nedicinal preparations fell . within item84 of List |1,
with the result that thereafter it is not open to  State-
Governnments to levy duties of excise on these preparation in
accordance with the various Excise Acts in force in the

States. It is further contended that if these preparations
in fact come within the definition of "medi ci na
preparation” ins. 2 (g) of the Act and are covered by the

Schedul e to the Act, the onission of t hese three
preparations fromthe list attached to the Rules would rmake
no difference and would not give power to the State-
CGovernments to tax themunder the various Excise Acts in
force in the States concerned.

The petitioners further say that though r. 68 of the 'Rules
provides for a Standing Comrittee to advise the  Centra
CGovt. on all matters connected with the technical aspects of
the administration of the

965

Act and the Rules, and in particular, on the question
whether (i) a particular preparation is entitled to be
treated, or to continue to be treated, as a genuine
medi cinal or toilet preparation for the purposes of the Act,
and (ii) if so, whether it should be treated, or continue to
be treated, as a restricted or an unrestricted preparations,
it was not open to the said Conmttee even if it was
consulted in this matter to advise the Government that these
three preparations were not nedicinal preparations, if in
fact they are medicinal preparations as defined ins. 2 (Qg).
It is therefore urged that even if the Central Governnent
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acted on the advice of the Standing Conmmttee when it
omtted these three preparations fromthe |list appended to
the Rules, it had no power to do so if these three prepara-
tions are in fact nmedicinal preparations within the neaning
of s. 2 (g) of the Act. The petitioners therefore pray for
an appropriate wit, direction or order directing the
Central Governnent not to give effect to the notifications
of August and Decenber 1960, renoving t hese three
preparations fromthe |ist appended to the Rules and also
for a direction to the State-Governnents not to | evy duty on
these preparations under the respective Excise Acts in force
in the various States and prohibiting the State-Governnents
from collecting duties of excise on the said nedicina

preparations in excess of the rates fixed by the Act and to
refund the anpbunts of duty already collected in excess of
that rate.

The petitions have been opposed by the Central Governnent
and by the various State-CGovernnments concerned. The rmain
counter-affidavit _has been filed on behalf of the Centra

Covernment —and the various State Governnents have adopted
that counter-affidavit w'th sone —-additions. The mai n
contention on behalf of the respondents is that these three
preparations are not admtted to be "medicinal preparations
cont ai ni ng al cohol ™ ‘wi t hin

966

entry 84 of List |, by reason of these preparations not
being nentioned in any recogni sed Ayurvedi ¢ Phar macopoei a.

It is also not admitted that they are prepared according to
the prescribed specifications referred to by the petitioners
by utilising the proper ingredients and manuf act ur ed
according to the recipes or directions given in the three
Ayurvedic text books relied wupon by the petitioners.

Farther, it is denied that these three preparations . conform

to the definition of s. 2 (g) of the Act. It is also not
admitted that they are renmedies, nuchness ef ficacious
renedies for any human ailment. 1t is further wurged that

the Central Governnent has been enpowered to decide on the
advice of the Standing Committee whether any preparation
should be treated or continue to be treated as~ a genuine
nmedi ci nal and toilet preparation for the purpose of the Act
or whether it should be treated or continue to be treated as
a restricted or unrestricted preparation. Further, ~the
Central Governnent can according to the advice of the
Standi ng Committee, anmend the Schedul e of the nedicinal -and
toilet preparations of restricted category fromtine to tine
by notifications and if a particular preparation is found to

fall out-side the scope of the Act the State-Governnents
woul d be conpetent to | evy duties of excise onit under. the
Exci se Acts in force in the various States. |t is contended

that the action of the Central Governnent in onmitting /'these
there preparations fromthe list to the Rules framed under
the Act was based on the advice of the Standing Conmittee
which was of the opinion that these were not genuine
medi ci nal preparations. Consequently, they were omtted
from the list appended to the Rules under the Act and the
Act did not apply to themwith the result that the State
Covernments were free to subject themto duties of excise
under the various Excise Acts in force in the various
St at es.
967

The main question therefore falls for consideration in these
cases is whether the three preparations are in fact
medi ci nal preparations containing alcohol falling wthin
item84 List | of the Seventh Schedule to the Constitution

on which item the Act is based and so whether they are
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nedi cinal preparations as defined ins. 2 (g) of the Act.
If they are nedicinal preparations as defined therein, they
will be governed by the Act and the omission of these
preparations fromthe |list appended to the Rules wll not
make any difference to their being medicinal preparations
within the neaning of the Act. Before however we deal with
this main question, we may di spose of a contention raised on
behalf of the State of Bihar that even if the three
preparations are nmedicinal preparations they will be |liable
to duty both under the Act as well as wunder the various
Excise Acts in force in the various States. W have al ready
poi nted out that under the Governnment of India Act, 1935,
medicinal and toilet preparations were liable to duties of
exci se under entry 40 of List Il of the Seventh Schedule to
that Act. Correspondingly under itemd45 of List | ibid
whi ch provides for duties of excise on tobacco and other
goods nmanufactured or ~produced in |India, nedicinal and
toil et prepar ati ons were excepted from that entry.
Therefore, till the Constitution came into force the State-
CGovernment s had power to |evy duties of excise on nedicina
and toilet preparations. W have further pointed out that
the Constitution has nade a change, and nedicinal and toilet
preparations were excepted fromentry 51 of List Il of the
Seventh Schedule to the Constitution relating to duties of
excise leviable by States and were put in.entry 84 of List
[“ ibid which provides for duties of excise |leviable by the
Uni on. However Art. 277 provides that any taxes or duties
etc. which, imediately before the comencenent

968

of the Constitution, -were being lawfully “levied by the
Government of any State etc. mmy, notw thstanding that those
taxes, duties etc. are mentioned in the Union List, continue
to be levied and to be applied to the sane purpose. unti
provision to the contrary is nade by Parlianent by |aw
Therefore, so long as Parliament did not nake any |aw
relating to nmedicinal and toilet preparations, the position
under the Governnment of India Act would continue ‘and the
States would, have the power to continue |levying duties of
excise on nedicinal and toilet preparations to the sane
extent to which they were levying them imediately before
the comencenent of the Constitution. In 1955, Parlianent
passed the Act for levy of duties of exciseon nedicinal and
toilet preparations. This Act was brought into force from
April 1, 1957, and the consequence of this enactnment was
that the power of the States to heavy duties any further on
medi cinal and toilet preparations cane to an end in view of
Art. 277 of the Constitution. There can in our opinion be
no doubt that Art. 277 which saved the power of the States
to levy duties of excise etc. which cane in the Union /List
on the passing of the Constitution is no | onger applicable
as soon as Parlianent makes a provision to the “contrary.
Once therefore a provision to the contrary is nade, the
saving provided in Art. 277 comes to an end and thereafter
the State-CGovernnents cannot continue to |evy any duty which
they mght have been levying by virtue of Art. 277 till
provi si on to the contrary was nade. Furt her, this
conclusion which follows fromArt. 277 is made perfectly
clear by s. 21 of the Act, which provides that "if
i medi ately before the conmencenment of the Act there is in
force in any State any |aw corresponding to this Act, that
law i s hereby repealed". The effect of this repeal is that
the Excise Acts of the various States under which duty was
bei ng | evied on nedicinal and toil et

969

preparations containi ng al cohol must be deemed to have been
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repealed, in so far as they apply to such nedicinal and
toilet preparations. It is not necessary that the State
shoul d have had a separate |aw, for |evy of duties of excise
on nedicinal and toilet preparations, for the repeal in s.
21 of the Act to cone into effect. The Excise Acts of the
various States were undoubtedly |aw under which duty was
being | evied on medicinal and toilet preparations containing
al cohol and those Excise Acts must be deened to correspond
to the Act for the purposes of levy of duty on nedicinal and
toilet preparations and nust be held to have been repealed
by s. 21 so .far as nedicinal and toilet preparations were
concerned. It is urged on behalf of the State of Bihar that
the purpose of the Excise Acts in States was not nerely to
rai se revenue which was a secondary consideration but to
regul ate the consunption of lLiquor and for that purpose the
various Excise Act of the States inmposed a heavy duty to
reduce Consunption. Further, it is urged that the purpose
of the Act is only to-inpose duties for revenue purposes and
it has nothing to do with the regulation of consunption of
i quor and reducing such consunption. Therefore, the excise
Acts of the various States when they inpose duty of excise
on nedicinal and toilet preparations had two purposes,
namely, (i) to raise revenue and (ii) to reduce consunption
of liquor, and therefore the Excise Acts of the wvarious
States cannot be /said to be corresponding law which has
been. repeal ed by the Act which has only one purpose nanely
rai sing of revenue. W have not however been able to under
stand how any purpose behind a fiscal nmeasure can have any
rel evance on the question of correspondence. Various Excise
Acts of the States in so far as they inpose duties on
nmedicinal and toilet preparations containing -alcohol are
fiscal statutes far taxing these preparations. Now, the Act
970

is a fiscal statute for taxing these preparati ons enacted by
Parliament under entry 84 of List | of the Seventh Schedul e
to the Constitution, and therefore the Excise Acts which
wer e the cor respondi ng t axi ng St at ut es for t hese
preparations nust be held to be repealed so far as” taxation
on these preparations is concerned. There can therefore be
no doubt that there is correspondence between the Act and
the wvarious Excise Acts of the various States in-so far _as
levy of duty on nedicinal and toilet —preparations is
concerned and s. 21 of the Act repeals all the Excise Acts
of the States so far as such levy is concerned. There -can
thus be no question of nedicinal and toilet preparations
being liable to duty under the Act as well ‘as the various
Excise Acts in force in the States. This contention is
hereby rejected.

The next question is whether these three preparations are
nedi cinal preparations as defined in the Act ins. 2 (g).

The definition is an inclusive one and includes "all ' drugs
which are a remedy or prescription prepared for internal or
external use of human beings or animals and all substances

intended to be used for or in the treatnment, mtigation or
prevention of disease in human beings or ani mal-s".
According to the Wst Bengal Excise Rules, which deal with
the manufacture of these three preparations it appears that
the preparations are to be nmade according to the reci pe and
direction laid down in Arka Prakash, Ayurved Sangraha, and
Bhai sajya Ratnabali, and have to be manufactured only in
bond by a qualified Kabiraj or by a Kabiraji firmhaving a
qualified Kabiraj for supervision of the nmanufacturing
operations. Furt her, the alcoholic content of t he
preparations nust be bel ow 42 per centum According to the
reci pe found in these Ayurvedi c books, the basic
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i ngredi ent out of which these preparations are nmanufactured
is qgur; besides gur there are 42 other ingredients which
have to be nixed. These ingredients are nedicinal drugs
according to Ayurveda. In addition to these ingredients,
water is also mxed and the whole m xture is kept sealed for
20 days, presumably for the purpose of fernentation and
thereafter the preparation is obtained by distillation and
as already stated contains about 42 per centum of al cohol
Further, according to these books, the preparation is used
as a tonic to build body and physique, to increase strength
and appetite and to nake appearance heal thy and bright. It
is also used in SanniPat Jwara (typhoid fever) in critica
stages. It is also prescribed for cholera in frequent doses
and finally is used in all conditions of collapse. The
counter-affidavits filed -on behalf of the Union and the
States which are opposing these petitions do not definitely
state t hat these pr epar ations are not medi ci na
preparations. ~ For exanple, in the affidavit of the State of
West Bengal, it is stated that it is not admtted that these

preparations are exclusively for nmedicinal purposes. It is
al so stated that these al coholic preparations are capable of
being used as ordinary al coholic beverages. Simlarly, in

the affidavit of the Union, it is stated that it 1is not
admitted that the preparations are efficacious renmedies for
any hunman ail nent. On the other band, a nunber of
af fidavits have been filed on behalf of the petitioners from
regi stered Kabirajas to showthat these preparations are
manuf act ured according to the three Ayurvedi c books already
mentioned and are wused for  certain diseases including
chol era. The respondents, however, rely on the advice of
the Standing Commttee consisting of the Drugs Controller of
the Government of India and the Chief Chemist, Centra

Revenues Control Laboratory, which was~ of opinion  after
exam ni ng the fornul ae and t he
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analytical data and the clains given on the |abel ~ of the
preparations and also after carrying out tasting test, that
these three preparations should be considered straight
forward beverages and not as nedicinal preparations.” It was
in consequence of this decision t hat t hese three
preparations were taken out of the list —attached to - the
Rul es framed under the Act. The two nmenbers of the Standing
Conmittee do not appear to be experts in Ayurvedi c nedicines
and no affidavit has been filed of any ayurvedi c expert on
behal f of the respondents. There seens no reason therefore
not to accept the affidavits filed on behalf of the
petitioners fromaqualified Ayurvedic practitioners: series F
to F 16. These Ayurvedic practitioners are not. connected
with the petitioners and what they say in their affidavits
is in accordance with the use to which these preparations
can be put as nedicines according to the three Ayurvedic
text books already referred to. In these circunstances it
would in our opinion be inpossible to say that these
preparations are not renedi es prepared for internal use  of
human beings and are not intended to be used for or in the
treatnent, mitigation or prevention of disease in human
bei ngs. If therefore they are a renmedy prepared for
i nternal use of human beings and are intended to be used for
or inthe treatnent, mtigation and prevention of disease in
human beings, they would clearly be nmedicinal preparations
within the neaning of a. 2 (g) of the Act; and if so, they
would be liable to be taxed under the Schedule to the Act
and not under the various Excise Acts of the different
States concerned. It is only necessary to add that the
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definition of "nedicinal preparation" contained in a. 2(g)
of the Act, does not depart from the neaning of that
expression when it occurs in item84 of List |, and hence on
the Act coming into force, the States | ost the power to |evy
exci se duty on these preparations.

973

W nmay in this connection refer to the counter-affidavit
filed on behalf of the State of Uttar Pradesh, where it has
been stated that on the basis of the fornulae alleged by the
petitioners in the Schedules, no st andard medi ci na
preparati on can be prepared as the node of preparation con-
travenes all settled | aws of biochem stry. This has been
sworn by an Excise Inspector of the Excise and Intelligence
Bureau of the State of Uttar Pradesh. It is not clear
however fromthe counter affidavit what qualifications the
deponent, has to make such a statement, nor are we able to
under st and which | aws of biochenistry are contravened by the
node of preparation prescribed in the three Ayurvedic text
books 'already referred to. As against this, we may refer.
to the report of the Chopra Committee on | ndi genous Drugs of
I ndi a. In para. 265, the Committee says that in different
parts of India, as many as 900 indi genous drugs (vegetable,
m neral and netallic) and over 1000 preparati ons made from
these drugs are used by the Ayurvedi c physicians, and "there
seens to be little doubt that out of the large nunmber of
drugs used by the Hindu physicians for centuries past and
still in wuse, there are some that deserve the reputation
they have earned as cures". |In para. 266, ‘the Conmittee
points out the difficulties in the way of assessment of the
proper val ue of indigenous drugs. These difficulties are of
two kinds; firstly, the nbdern scientists are not acquainted
with the exact connotation of terns of I'ndian~ pharnacol ogy,
and secondly, whereas western nedicine tries to explain the
action of a drug in terms of its chenical conponents, such
as al kal oids, glucosides, ‘essential oils, antibiotics,
hormones etc., Indian nedicine takes into account the action
of the drug in its entirety, as they hold that the action of
the whole drug is often different fromthat of any one of

its constituents considered separately. The Conmittee
further says that there is a good deal of truth in this
974

assertion. In Para. 268, dealing with conpound preparations,
the Commttee nentions another difficulty that _usually
confronts pharnacol ogists in the problem of investigating
the value of conpound nedi cines which are ~nmore frequently
used than single drugs. It further points out that "the
i nvestigation of the pharmacol ogi cal properties and
therapeutic value is considered to be nmore in t he,
particular conbination than that of any one of . the  drugs
taken separately. They therefore urge on the need for an
investigation into he conbination as a whole. But, “for this,
no nmodern nethods are as yet avail abl e.

These observations of the Chopra Committee wll  show
that the claimmade in the counter-affidavit filed on behalf
of the State of Utar Pradesh based on the so-called settled
| aws of biochem stry cannot be accepted--at any rate with
respect to conpound preparations like the three under
consi deration, for the research on Ayurvedic nedicines has
been so far very little. Reference nay al so be made to the
report of a Commttee known as Udupa Conmittee with respect
to the Ayurvedic system of nedicines. At p. 132, the
Conmittee observes, on the question of the enactnent of a
Drugs Act for Indian nmedicines that the Central Governnent
do not have any technical person who has detailed know edge
Ayurvedic drugs, though there are a |arge numnber of
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Ayurvedi ¢ schol ars on the pharmacy side whose help can be
taken in drafting the necessary bill. In this connection

the Conmittee suggested that ail adviser on Ayurvedic drugs
shoul d be appointed for this purpose i nmedi ately, who should
have under him an Ayurvedic Drugs Advisory Conmittee, and
this wll facilitate the drafting of the legislation the
Conmittee had in mnd and al so hel p the Governnent to decide
di sputed points about Ayurvedic drugs and nedicines which
were now cropping up frequently. This Conmmittee was
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constituted in July, 1958, and it does not appear that any
action on the lines suggested by the Committee was taken by
the Government of India. In these circunmstances we have on
the one side the three standard Ayurvedic text books
according to which these preparations are prepared; we have
also the affidavits of a_  large nunmber of Ayurvedi c
practitioners of ~obvious repute to the effect that these
preparations are nedicinal preparations which are used to
alleviate/ human suffering in certain conditions. On the
other hand, there is no affidavit froman Ayurvedic expert
on behalf of the respondents.” W may however in this
connection refer to an-affidavit of the Assistant Chenica

Exam ner to the Governnment of West Bengal who is experienced
in exam ning and anal yzing al coholic liquors. According to
him the chief basis of these three preparations is nol asses
and gur, which is a fact as we have already pointed out from
the recipe in the Ayurvedic text books. He further says
that in these three preparations there are 'several steam
vol atil e products, nanely, furfural, al dohydes, ketones and
acids but the presence of the same does not destroy or
mnimse the effect of alcoholic intoxication of these
preparati ons. He further says that the taste or 'snell of
these preparations does not make themunfit for drinking in
a large dose and they can be used as an al coholic beverage.

Even this affidavit does not- say that these are not

medi ci nal preparations. Al that it says is that these
preparations contain about 42 per centum of al cohol 'and can
be used as ordinary al coholic  beverages. So if /these

preparations are nedi cinal preparations but are also capable
of being used as ordinary alcoholic beverages, they wll

fall tinder the Act and will be liable to duty under item
No. | of the Schedule at the rate of Rs.17. 50 nP - per
gallon of the strength of London proof spirit. Oh a

consideration of the material that has been placed before
us,
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therefore, the only conclusion to which we can come is that
these preparations are nedicinal preparations according to
the standard Ayurvedic text books referred to already,
though they are also capable of being used as ~ordinary
al coholic beverages. They will therefore clearly fal
within the definition of "nedicinal preparation" and  would
be liable to duty under item!1 of the Schedule’ to the Act.
So far as the decision of the Standing Conmittee is
concerned which resulted in the omssion of these three
preparations fromthe list attached to the Rules, that is
not conclusive on the question whether these are nedicina
preparations or not . Further the fact t hat t hese
preparations are omtted fromthe list attached to the Rul es
woul d make no difference to their bei ng medi ci na
preparations wthin the meaning of the Act, liable to duty
under item | of the Schedule, if they are in fact nedicina
preparations as we hold themto be. They will therefore be
liable to duty under item1 of the Schedule to the Act as
they wundoubtedly fall under that itemand are capable of
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bei ng consunmed as ordinary al coholic beverages They cannot
however be taxed under the various Excise Acts in force in
the concerned States in view of their being nmedicina
preparations which are governed by the Act.

Lastly, it was urged on behalf of the respondents, that
these preparations are Dot prepared according to the
formulae in the, Ayurvedic text books referred to above.
That is a question of fact which it is not possible for us
to decide on the materials placed before us. The avernent
in this connection on behalf of the respondents is also not
categorical; for exanple, it has been stated on behalf of
the Union of India, that it is not admtted that these
preparations are prepared according to the, specifications
by wutilising the proper ingredients and are nmanufactured
according to the recipe and direction given in the
Ayurvedi c t ext
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books referred to above. Nothing has been brought on the
record to show that these preparations were anal ysed and the
anal ysis - showed ~that-the ingredients nentioned in t he
Ayurvedi ¢ text books were not present in the preparations.
Besides, as it appears fromthe West Bengal Rules (ref West
Bengal Excise Conpilation, Pt. 2) which we have quoted
above, these preparations are prepared in bond and there are
various restrictions before the issue of the preparations by
the manufacturer. ' Nothing has been said to show that these
preparations are not in fact nade in accordance with the

direction contained in the Ayurvedic, textbooks. If this
was not so, the excise staff would be there to check their
pr epar ati on. As a matter of fact the first rule wth
respect to the manufacture of these preparations in the Wst
Bengal Excise Conpilation |ays down that “they wll be
prepared according to the recipe and direction in Arka
Prakash, Ayurved Sangraha and Bhaisaj ya-Ratnabali; 'and if

that rule is being disobeyed we should have expected sone
one to swear that though the rule says that the preparations
should be made according to the/directions in these text
books, they are in fact not so nade. Further if the rule is
being contravened there nust be power in the St at e-
CGovernment to take action agai nst those who contravene tile
rul e. But not hi ng has been brought to out, notice to show
that any action has been taken. In these circunstances we
are not prepared to hold that these preparations are not
prepared according to the Ayurvedic text books; and in any
case our decision holding these three ~preparations as
medi ci nal preparations is based on these preparations being
made in accordance with the directions contained in the
Ayurvedi ¢ text books and also in accordance with the Rules
in the West Bengal Excise Conpilation. W presunme that ' the
sane nust be the state of affairs in other States
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There these preparations are nmanufactured, though appears
that the petitioners in the present case are nostly from
Calcutta and the manufacture in these cases must be going on
Cal cutta

We therefore allow the petitions and direct that these three
medi ci nal preparations should not be taxed under the various
Excise Acts in force in various States and can only be taxed
in accordance wth the provisions of the Medicinal and
Toil et preparations (Excise Duties) Act. W pass no order
as tothe claimfor refund for that is a matter which the
petitioners can take up with the State Governnments concer ned
according to law. The petitioners will get their costs from
t he respondent s-one set of bearing fee.

Petitions all owed.
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