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The core question, involved in this batch of appeals which arise from
the judgnent and order dated 13.09. 1982 passed by the H gh Court of
Punj ab and Haryana, relates to the constitutional validity of the Defence of
India Act, 1971 (The Act) on the prem se that absence of any provision for
paynment of solatiumand interest therein for acquisition of land is hit by
Article 14 of the Constitution of India.

The respondents were owners of several tracts of |lands situated in or

around the town of Bhatinda inthe State of Punjab. For the purpose of
establishing a mlitary cantonnent, the said | ands were requisitioned by the
District Magistrate, Bhatinda in terns of the provisions of the Act in the year
1971.

On or about 15.1.1975, proceedings were initiated for compul sory

acquisition of the said lands in terns of Section 30 of the Act. The

conpetent authority determ ned the anmount of conpensation payable for

such acquisition on 28.7.1975. However, the respondents being dissatisfied

with the ampbunt of conpensation offered to them asked the conpetent

authority to refer the matter to an arbitrator in terms of Section 31 of the said
Act. Allegedly, such reference was not made.

Questioning the validity of the Act on the ground that their claim of
interest at the rate of 6% and solatiumat the rate of 15% had not been
granted, wit petitions canme to be filed. The Hgh Court by reason of the

i mpugned judgnent held that Section 31 of the Act is ultra vires Article 14
of the Constitution of India, as a result whereof the respondents becane
entitled to claimand recover fromthe Central Governnment solatiumat the
rate of 15% on the anmpbunt of conpensation as also the interest thereupon at
the rate of 6% per annum Several matters came up before this Court

wher ei n acqui sitions have been nmade under the provisions of various

| nprovenent Trust Acts and other Acts. A question arose as to whether the
provi sions of the Land Acquisition Act as regards solatiumand interest are
to be read into the other Acquisitioning Acts or not. A question also arose in
sone appeals as to whether the provisions of Section 28A of the Land

Acqui sition Act are to be read into the Act. A further question arose as to
whet her in the event, it be held that the provisions of Land Acquisition Act
regardi ng paynent of solatiumand interest cannot be read into the said Act,
the sanme woul d be declared ultra vires Article 14 of the Constitution of

I ndi a.

A Constitution Bench of this Court by an order dated 12.12.2001

while referring back the matters to 3-Judge Bench as regards the first group
and the second group of cases thought it expedient to direct that these
matters wherein the question as to whether the said Act violates Article 14 of
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the Constitution of India for the reason that it nakes no provisions for
solatiumand interest should remain before it awaiting decisions on the first
and second group of cases.

The first group of cases wherein the question as to whether the

provi sions regarding solatiumand interest contained in the Land Acquisition
Act are to be read into the provisions of various |Inprovenment Acts arose for
consi derati on has since been answered in the affirmative by a 3-Judge Bench
of this Court in Nagpur |nprovenent Trust etc. vs. Vasantrao and O hers

etc. [(2002) 7 SCC 657] (Second Nagpur | nmprovenent Trust).

The second group of cases relating to the question as to whether the

provi sions of the Land Acquisition Act are to be read into the Defence of
India Act were considered in Dayal Singh and thers vs. Union of India and
QO hers [(2003) 2 SCC 593] wherein this Court held that the provisions of
Section 28A of the Land Acquisition Act cannot be read into the said Act.

The question as regards the constitutionality of the Act on the touch-
stone of Article 14 of the Constitution of India is required to be considered
by us in the aforenentioned backdrop

M. Soli J. Sorabjee, the |earned Attorney CGeneral appearing on

behal f of the appellant submtted that the question is squarely covered by
two decisions of thi's Court in Union of India vs. Hari Krishan Khosla

(Dead) by L.Rs. [(1993) Supp.2 SCC 149] and Union of India and O hers

vs. Dhanwanti Devi and Qthers [(1996) 6 SCC 44]. The learned Attorney
General would contend that the respective schemes for acquisition of the
said Act and the Land Acquisition Act are absolutely distinct and different.
M. Sorabjee would urge that the provision for grant of solatiumand interest
in the Land Acquisition Act, 1894 was inserted as great delay used to be
caused in paynent of the anmpount of conpensation determ ned on the basis

of valuation of land froman anterior date, nanely the date of publication of
notification under Section 4 thereof.

M. O P. Sharma, |earned Senior Counsel appearing on behalf of the
respondents, on the other hand, would submt that the classification so far as
acqui sition of land under the Land Acquisition Act vis--vis the Act cannot

be said to be rational so far as the matter relating to paynent of
conpensation is concerned, inasmuch as the owner of the land is not at al
concerned as regard the purpose of acquisition. He would, therefore, submt
that non-paynment of sol atium and interest where acquisition is nmade under

the Act would clearly be discrimnatory and, thus, violative of Article 14 of
the Constitution of India. The |earned counsel woul d contend that even for
the purpose of conputing the anmpunt of conpensation, when acquisition is
made under the said Act, the criteria therefor would al'so be as per the

provi sions of the Land Acquisition Act. Strong reliance in thi's behalf has
been placed by the | earned counsel on Haji Mhamuad Ekranul Hag vs.

The State of West Bengal [AIR 1959 SC 488] and Nagpur | nprovenent

Trust and Another vs. Vithal Rao and Qthers [(1973) 1 SCC 500] (First

Nagpur | nprovenent Trust).

M. Sharma urged that having regard to the decision of this Court in

the second Nagpur | nprovement Trust case (supra), there is absolutely no
reason as to why the provisions of the Land Acquisition Act for the purpose
of payment of conpensation should not be read into the Act.

M. Sharma woul d al so submit that the decisions of this Court in Hari
Kri shan Khosla (supra) and Dhanwanti Devi (supra) do not |ay down the
| aw correctly and, thus, are required to be overrul ed.

M. Rajiv Garg and ot her counsel appearing on behalf of the

respondents in connected appeals, inter alia, would submt that even if the
constitutionality of the said Act is upheld by this Court; equity denands that
the ambunts paid to the respondents by way of solatiumand interest about
twenty years back should not directed to be refunded.
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The said Act was enacted to provide for special neasure to ensure the

public safety and interest, the defence of India and civil defence and the tria
of certain offences and for matters connected therewith. Chapter V of the

said Act provides for requisitioning and acquisition of imovable property.
Section 23 of the Act which begins with a non abstante cl ause enabl es the
Central Government or the State Governnent, as the case may be, to

requi sition any i movabl e property and nake such further orders, if in their
opinion it is expedient so to do, inter alia, for securing the defence of India
and ot her purposes engrafted therein. Section 24 of the said Act entitles the
owner of the property to receive conpensation on requisitioning of the
property; the determ nation whereof is required to be made upon taking into
consi deration the factors enunerated therein. |In the event any person
interested in the lands is aggrieved by the ambunt of conpensation so

det erm ned, he nay make an application within the prescribed tinme to the
Central Covernment or the State CGovernnent, as the case may be, for

referring the matter to an arbitrator who is enmpowered to deternine the

same. /Section 29 provides for release fromrequisition. Section 30 of the
sai d Act provides for acquisition of requisitioned property which reads thus :

"30. Acquisition of requisitioned property. (1)
Any i mmovabl e property whi ch has been

requi siti oned under Section 23 nmay, in the manner
herei nafter provided, be acquired in the

ci rcunst ances and by the Governnent specified

bel ow, nanely : -

(a) where any works have, during the period of

requi sition, been constructed on, in or over the
property wholly or partly at the expense of any
Government, the property nay be acquired by that
Governnent if it decides that the value of orthe
right to use, such works shall, by nmeans of the
acqui sition of the property, be preserved or secured
for the purposes of any Government, or

(b) where the cost to any Government of restoring
the property to its condition at the tine of its
requisition as aforesaid would, in the
deternination of that Covernment, be excessive
having regard to the value of the property at that
time, the property may be acquired by that

Gover nnent .

(2) Wen any CGovernment as aforesaid decides to
acquire any immovable property, it shall serve on
the owner thereof or where the owner is not readily
traceable or the ownership is in dispute, by
publishing in the Oficial Gazette, a notice stating
that the Governnment has decided to acquire it in
pursuance of this section.

(3) Were a notice of acquisition is served on the
owner of the property or is published in the

Oficial Gazette, under sub-section (2), then, at the
begi nni ng of the day on which the notice is so

served or published, the property shall vest in the
CGovernment free from any nortgage, pledge, lien

or other simlar encunbrances and the period of

requi sition thereof shall cone to an end.

(4) Any decision or determ nation of a
CGovernment under sub-section (1) shall be final
and shall not be called in question in any court.
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(5) For the purposes of this section, "works"
i ncl udes every description of buildings, structures
and i nprovenents of the property."

Section 31 provides for compensation for acquisition of requisitioned
property. The conpensati on payable for the acquisition of any property
under Section 30 shall be the price which the requisitioned property would
have fetched in the open market if it had remained in the sane condition as it
was at the tine of requisitioning and been sold on the date of acquisition

The said Act is a self-contained code. It lays down the procedure as

wel | as machinery for determ ning the ambunt of conpensation. It is not in
di spute that the provisions for paynent of conpensation under the Land
Acqui sition Act would not ipso facto apply to the acquisition nade under
the said Act. The provisions of the two Acts do not al so provide for the
same schene for acqui sition.

In Hari Krishan Khosla (supra), a Bench of 3-Judges of this Court
whi | e considering the provisions of the Requisitioning and Acquisition of
| movabl e Property Act, 1952 clearly held that the provisions for grant of
solatium and interest under the Land Acquisition Act cannot be read into the
provi sions of the said Act.~ Having regard to the provision of Section 8(3) of
the 1952 Act, this Court opined that that the provisions thereof should be
aimed at for giving the owner just conpensation on the acquisition of his
| and whereas under the Land Acquisition Act, |ands can be acquired in
terms of the doctrine of Em nent Domain so |long there exists an underlying
purpose therefor and in that view of the matter the factors for determ nation
of compensation thereunder need not be simlar

In Dhanwanti Devi's case (supra), a Bench of this Court agreeing with
Hari Krishnan Khosla (supra), stated the law thus

"The question, therefore, energes whether it
is necessary for the State |legislature to expressly
specify that interest or sol atiumshall not be
payabl e for the | ands or property acquired under
Section 7(1) of the Act. Sub silentio is el oquent.
It would further be seen that Section 8 of the
Central Act equally does not provide for paynent
of solatiumand interest. The Act was passed-in
the year 1968 while the Central Act was passed in
1952. It would, therefore, be reasonable to
conclude that the State |egislature was cogni zant of
the express provisions for paynent of interest and
solatiumavailable in the Acquisition Act. - The Act
omtted sinmilar provisions for paynment of interest
and sol atium as part or conponent of
conpensation, obviously to fall inline with the
Central Act."

In First Nagpur |nproverment Trust (supra) the question which arose
therein was as to whether the State CGovernnent being the acquiring
authority for the acquisition of |ands, be it under the Inprovement Trust Act
or the Kanpur Urban Devel opment Act, or the Land Acquisition Act, any
di scrimnation can be nmade as regards fornulation of different principles of
conpensation and such classification would be violative of Article 14 of the
Constitution of India. It was held

"It is equally immuaterial whether it is one
Acqui sition Act or another Acquisition Act under
which the land is acquired. |If the existence of two
Acts could enable the State to give one owner
different treatnent from another equally situated
the owner who is discrinminated agai nst, can claim
the protection of Article 14."
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(Enphasi s Suppl i ed)

Sikri, CJ., speaking for the Bench, however, observed that the State

can nake a reasonable classification for the purpose of |egislation. The

| earned Chief Justice held that that the classification in order to be
reasonabl e nmust satisfy two tests : (i) the classification nmust be founded on
intelligible differentia and (ii) the differentia nmust have a rational relation
with the object sought to be achieved by the | egislation in question.

However, he hastened to add that the object therefor itself nust be lawfu

and cannot be discrimnatory.

This Court in the second Nagpur |nprovenent Trust (supra) came to

the conclusion that all the statutes providing for acquisition of land | ay down
a common schenme and pattern as the state legislation relate to the town

pl anni ng and devel opnent and in terns of which the provisions of the Land

Acqui sition Act were nade applicable with certain nodifications, the

provisions relating to solatiumand interest contained therein shall be read
into the State Acts.

In the second Nagpur Trust’s case (supra), having regard to the

schene of -acquisition sought to be achieved, it was held

"It may be noticed that in U P. Avas Evam
Vi kas Prashad vs. Jainul ‘1slam this Court
hi ghl i ghted the fact that though under the Land
Acqui sition Act as anended in its application to
the State of U P. there was no provision for grant
of solatium by the U P. Act such solatium was
provided for. The intention of the | egislature was
apparent that it wanted to confer the benefit of
sol atium by nodi fying Section23(2), which
benefit was not avail abl e under the provisions of
the Land Acquisition Act as it was applicable in
the State of U P. at the tinme of enactment of the
U P. Act. So far as the Punjab Act and the Nagpur
Act are concerned, the schedules do not nmodify the
provi sions of Section 23(2) of the Land
Acqui sition Act which provides for paynent of
solatium However, a proviso was added to the
ef fect that sub-section (2) shall not apply to any
| and acquired under the State Acts in question.
The added proviso is identical in both the State
Acts. This clearly inplies that where acquisition
was nmade under the provisions of the Land
Acqui sition Act, as nodified, the |egislature did
not intend to deprive the claimants of sol atium as
provi ded under the Land Acquisition Act. But
sol ati um was not payable in cases of acquisition
under the State Acts. There are provisions in both
the State Acts which pernit the State to acquire
| ands for the purposes of the schenme w thout
resorting to the provisions of the Land Acquisition
Act such as acquisition by purchase, |ease,
exchange, or otherw se, or acquisitions
contenpl at ed under deferred street schene,
devel opnent schene and expansi on schene. In
respect of such acquisitions solatiumis not
payabl e. Such cases are similar to the acquisitions
under Section 53 of the Bonmbay Town Pl anning
Act which was considered by this Court in Prakash
Am chand Shah vs. State of Gujarat. In these
circunstances with a viewto save the law fromthe
vice of the arbitrary and hostile discrimnation, the
provi si ons must be construed to nmean, in the
absence of anything to the contrary, that the
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provi sions of the Land Acquisition Act as

amended by the 1984 Act relating to deternination
and paynent of conpensation would apply to
acquisition of land for the purposes of the State
Acts. It nmust, therefore, be held that while

i ncorporating the provisions of the Land

Acqui sition Act in the State Acts, the intention of
the | egislature was that anendnents in the Land
Acqui sition Act relating to determ nati on and
paynment of conpensation would be applicable to
acqui sition of lands for the purposes of the State
Acts. Consequently, the claimants are entitled to
the benefits conferred by Section 23(1-A), if
appl i cabl e, and Sections 23(2) and 28 of the Land
Acqui sition Act as anended by the 1984 Act for
acquisition of land for the purposes of the State
Acts under Section 59 of both the Nagpur and
Punj ab Acts."

(Enphasi s Suppl i ed)

It is now well-settled that a decision is an authority for what it decides
and not what can |ogically be deduced therefrom It is equally well-settled
that a little difference in facts or additional facts may lead to a different
concl usi on.

The question, therefore, which arises would be, as to whether the
owners of the lands sought to be acquired under the Act vis-a-vis Land
Acqui sition Act are simlarly situated?

Here it is not a case where existence of the Acquisition Act enables
the State to give one owner different treatnent from another equally situated
owner on which ground Article 14 was sought to be invoked in the first
Nagpur | nprovenment Trust’'s case (supra). The purposes for which the
provi sions of the said Act can be invoked are absolutely different and
di stinct fromwhich the provision of Land Acquisition Act can be invoked
for acquisition of land. In terns of the provisions of the said Act, the
requisition of the |Iand was nmade.. During the period of requisition the owner
of the land is to be conpensated therefor. Section 30 of the said Act, as
referred to hereinbefore, clearly postulates the circunstances which woul d
be attracted for acquisitioning of the requisitioned |and.

The purposes for which the requisitioning and consequent acquisition
of land under the said Act can be nade, are limted. Such acquisitions, inter
alia, can be nmade only when works have been constructed during the period
of requisition or where the costs to any Government of restoring the property
toits condition at the tine of its requisition would be excessive having
regard to the value of the property at the rel evant tine.

One of the principles for determ nation of the amount of
conpensation for acquisition of land would be the wllingness of an
i nfornmed buyer to offer the price therefor. 1In ternms of the provisions of the
said Act acquisition of the property would be in relation to the property
whi ch has been under requisition during which period the owner of the |and
woul d remain out of possession. The Governnent during the period of
requi sition would be in possession and full enjoynent of the property.

It is beyond any cavil that the price of the Iand which a willing and
i nfornmed buyer would offer would be different in the cases where the owner
is in possession and enjoynent of the property and in the cases where he is
not. The fornulation of the criteria for paynent of conpensation in terns of
Section 31 of the Act was clearly nmade having regard to the said factor,
whi ch cannot be said to be arbitrary or unreasonable. The Parlianment while
maki ng the provisions for payment of conpensation nust have al so taken
into consideration the fact that the owner of the property would have
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recei ved conpensation for remaining out of possession during the period
when the property was under acquisition

The | earned Attorney Ceneral appears to be correct in his subnission
that the provision for grant of solatiumwas inserted in the Land Acquisition
Act by the Parliament having regard to the fact that the anount of
conpensati on awarded to the owner of the land is to be determ ned on the
basis of the value thereof as on the date of issuance of the notification under

Section 4 of the Act. It has been noticed that the process takes a long tine.
Taki ng into consideration the deficiencies in the Act, the Land Acquisition
Act was further anended in the year 1984. |In terns of sub-section (2) of

Section 23 of the Land Acquisition Act, therefore, solatiumis paid in
addition to the anmount of market value of the |and.

We are, therefore, of the opinion that the classification sought to be

made for determnination of the ampbunt of conpensation for acquisition of the
 and under the said Act vis--vis the Land Acquisition Act is a reasonable

and valid one. The said classification is founded on intelligible differentia
and has arational relation with the object sought to be achi eved by the

| egi slation in question

It may be true that in Haji Mhanmmad Ekramul Haq' s case (supra),

this Court observed while considering the provisions of the Defence of India
Act, 1939, that the principles on which the conpensation was to be
ascertai ned under Section 19 of the Defence of India Act were the same as
those provided in Section 23(1) of the Land Acquisition Act. Even the
principles of ascertaining the anmount of conpensation, as it then stood, did
not provide for any paynent of solatium~ The said decision, however,

havi ng regard to the provisions contained in Section 31 of the Act which

| ays down the criteria for determ nation of the amunt of conpensation
cannot be said to have any application whatsoever in the instant case.

In Dayal Singh's case (supra) this court held

"The right to get the anpunt of

conpensation re-determ ned rmust expressly be
provided by the statute. Such a right being a
substantive one cannot be sought to be found out
by inmplication nor can the sane be read therewth.

The appel | ants, thus, cannot invoke a right
by reading the same into a statute al though
admttedly there exists none."

We do not agree with the submission of M. Sharma that Hari
Kri shan Khosla (supra) and Dhanwanti Devi (supra) have wongly been
deci ded.

We are, therefore, of the opinion that the inpugned judgnents cannot
be sustained and are, therefore, liable to be set aside.
The question, however, which remains for consideration is as to
whet her the anpunt of solatiumand interest which the appellant has paid to
the respondents should be directed to be refunded. W think not. Even in
Hari Krishan Khosla (supra) this Court noticed

"This is the case in which for 16 years no
arbitrator was appointed. W think it is just and
proper to apply the principle laid down in Harbans
Si ngh Shanni Devi vs. Union of India [C A Nos.
470 and 471 of 1985 di sposed of by this Court on
February 11, 1985]. The Court held as under :-

"Having regard to the peculiar facts and
ci rcunst ances of the present case and
particularly in view of the fact that the
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appoi ntnent of the arbitrator was not nade

by the Union of India for a period of 16
years, we think this is a fit case in which
solatiumat the rate of 30 per cent of the
amount of conpensation and interest at the
rate of 9 per cent per annum shoul d be
awarded to the appellants. W are naking
this order having regard to the fact that the
| aw has in the neanwhil e been anended

with a viewto providing solatiumat the rate
of 30 per cent and interest at the rate of 9 per
cent per annum""

In these cases also, it is said that the arbitrators have not yet been
appoi nted despite the demand made in this behalf by the respondents. The
amount of sol ati umat the rate of 15% per annum and the interest thereupon
had been paid inearly eighties when the Punjab and Haryana Hi gh Court
decl ared the said Act ultra vires Article 14 of the Constitution of India.

In the peculiar fact situation obtaining in these cases and i nasnuch as

the anmpbunts sought to be recovered are small which were paid to the
respondents decades back, we are of the opinion that interest of justice shal
be met if the appellants are directed not to recover the amount of
conpensation fromthe respondents pursuant to or in furtherance of this

j udgrment. However, we hasten to add that this direction shall be not treated
as a precedent.

These appeal s are allowed with the aforenmenti oned observations and
directions. No costs:




