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ACT:

Sea Custons Act (8 of 1878), s. 167(81)-Cfence. under-
O fender whet her nust be directly concerned in the inport of
smuggl ed gol d.

Central Excise and Salt Act (1 of 1944), s. 21-Deputy
Superi nt endent of Custons and Excise given certain powers of
an 'officer-in-charge of a police station -Such officer
whether a police officer within the neaning of |ndian
Evi dence Act (1 of 1872), s. 25.

HEADNOTE:

The appellant who lived in a village near Goa was found  in
possession of contraband gold. He was prosecuted under s.
167(81) of the Sea Customs Act read with s.. 9 of the Land
Customs Act (9 of 1924). The trial Magistrate convicted him
but the Sessions Judge relying on the decision of. the
Calcutta H gh Court in Sitaram Agarwala’s case acquitted
hi m The Hi gh Court of Mysore, in appeal against the
acquittal, considered the evidence and relying, inter alia,
on the statenment nade by the appellant to the Deputy
Superi nt endent of Custons and Excise held himguilty. Wth
certificate the appellant cane to this Court. The questions
that felt for consideration were : (i) whether the view
taken by the High Court differing fromthe view taken by the
Calcutta High Court in Sitaram Agarwal a’s case with respect
to the interpretation of s. 167(81) was correct, and (ii)
whet her the statenment made by the appellant to the Deputy
Superi nt endent of Custons & Exci se was admi ssible in view of
S. 25 of the Indian Evidence Act.

HELD : (i) The High Court was right in not following the
view of the Calcutta H gh Court in Sitaram Agarwal a’'s case,
the correct viewas to the interpretation of s. 167(81) of
the Sea Custons being that the section takes in even those
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persons who nay not be concerned with the actual inmport of
the prohibited goods. [700 G H

Sachi dananda Banerjee, Assistant Collector of Custons V.
Sitaram Agarwal , [1966] 2 S.C R 1, followed.

Sitaram Agarwal v. State, [1962] C. L.J. 43, disapproved.
(ii)The Central Excise and Salt Act, 1944 does not confer
all the powers of the police officer on Central Excise
Oficers. The powers confered on themby s. 21(2) of the
Act are only for the purpose of inquiry under s. 21(1); they
would not entitle the said officers to file a charge-
sheetunder s. 173 of the code of Crimnal Procedure.
Therefore even though a central excise officer may have when
maki ng enquiries for purposes of the Act, powers an officer-
in-charge of a police station has when investigating a
cogni zabl e offence, he does not thereby become a police
officer wthin the meaning of s. 25 of the Indian Evidence
Act, and the statement of an accused person recorded by him
is not hit by that section . [704 B-C, F-(

Raja Ram Jaiswal v. State of Bihar, [1964] 2 S.C R 752 and
Nanoo Sheikh Ahnmed v. Enperor, (1927) |I.L.R 51 Bom 78,
di sti ngui shed.

State of Punjab v. Barkat Ram’, [1962] 3 S.C R 338, relied
on.

699

Radha Ki shun Marwari v. King-Enmperor, (1933) |I.L.R 12 Patna
46, referred to.

JUDGVENT:

CRI M NAL APPELLATE JURI-SDI CTION: Cri m nal Appeal  No. 26 of
1964.

Appeal fromthe judgnent and order dated Novenber 20, 1963
of the Mysore High Court in Crimnal Appeal No. 49 of 1963.
B. R L. lyengar and A. G Ratnaparkhi for the appellant.
A K. Sen, DD R Prem R H Dhebar and B. R G K. Achar,
for the respondent.

Niren De, Additional Solicitor-General and B R G K
Achar, for the intervener

The Judgnent of the Court was delivered by

Wanchoo, J. This is an appeal on a certificate granted by
the Msore High Court. The appell ant was prosecuted under
S. 167 (81) of the Sea Custons Act (No. 8 of 1878) read
with s. 9 of the Land Customs Act (No. 19 of 1924). The
appellant lives in a village which is close to Coa. The
incident out of which the present appeal has arisen took
pl ace on Novenber 27, 1960 when Goa was not a part of India
but was Portuguese territory. The Deputy Superintendent of
Custons, Goa Frontier Division, Belgaumreceived information
that contraband goods would be found in the house of the
appel l ant. Consequently he raided the house in the  conpany
of three panchas. The appellant was not present in the
house when the raid took place, but his nother and sisterin-
law were there. After necessary formalities the house was
searched and a big steel trunk, a cane-box and anot her stee

trunk were taken down fromthe loft in the Kkitchen. On
opening, a belt, with four pouches stitched to it, was found
in the big steel trunk. Inside the pouches, four gold bars

with foreign marks and | abels of Goa Custons authorities
were found. Besides these, a |large sumof noney and three
smal | cut pieces of gold were also found in the box. 1In the
ot her two boxes al so various suns of noney in currency notes
were found. The weight of the gold bars was 343 tol as.

On Novenber 30, 1960, the appellant was arrested and inter-
rogated by the Deputy Superintendent of Customs and Excise.
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The answers given by himwere reduced in witing and his
signature was taken on the witing after it had been read
over to him During this interrogation, the appellant
admitted that the four gold bars had been given to him on
Novermber 27, 1960 in the nom ng by one Vittal Morajkar of
Goa so that he mght deliver them back to Mrajkar on the
notor-stand at Bel gaum or near there, and be had kept them
in his house. As the gold was foreign gold

700

and as under the notification under s. 8(1) of the Foreign
Exchange Regul ati on Act, 1947, inmport of gold into India had
been for, bidden except wth the general or speci a

perm ssion of the Reserve Bank of India, the appellant was
prosecuted on a conplaint filed by the Assistant Collector
of Central Excise and Land Custons, Goa Frontier Division

Bel gaum

The Magi strate convicted the appell ant and sentenced him to
i mprisonnent and fine and al so ordered confiscation of the
four gold bars. On appeal to the Sessions Judge, the
appel l ant. _was acquitted relying on the decision of the
Cal cutta ~High Court in SitaramAgarwala v. State(1l). Then
foll owed an appeal by the State to the High Court. The High
Court disagreed wth the view takeu by the Calcutta Hi gh
Court in Sitaram Agarwal’'s case(1l) and held that even a
person |ike the appellant who m ght have no direct concern
with the inport of gold in any way was |iable wunder s.
167(81) of the Sea Custons Act. The High Court then
,considered the evidence and relying on the statenent mnade
by the appellant to the Deputy Superintendent of Custons and
Exci se and al so on the other evidence produced in the case
held that the appellant was guilty. 1In consequence, the
acquittal of the appellant was set aside and the ‘order of
conviction and sentence passed by the  Magistrate was
restored. The appellant then applied to-the H gh Court for
a certificate to appeal to this Court, and as two questions
of law of general inportance arosein this case, the Hgh
Court granted the certificate. The two questions were : (1)
whet her the view taken by the H gh Court differing from the
view taken by the Calcutta High Court in Sitaram Agarwal’s
case(l) with respect to the interpretation of s. 167(81) was
correct, and (ii) whether the statement nade by the
appel l ant to the Deputy Superintendent of Custons and Excise
was admissible in evidence in view of s. 25 of the 1ndian
Evidence Act (No. 1 of 1872). These are the two questions
whi ch have been argued before us on behalf ;of the appellant
in the present appeal

So far as the first question is concerned, nanmely, the
interpretation of s. 167(81) of the Sea Custons Act, the
matter is now settled by the decision of this Court in
Sachi dananda ' Bannerjee, Assistant Collector of Custons V.
Sitaram Agarwal and another(2). This Court has held therein
that the interpretation put by the Calcutta Hgh Court in
the case of Sitaram Agarwal a(l) is not correct and that s.
167(81) of the Sea Customs Act can al so take in persons who
may not be concerned the actual inport of prohibited goods.
The view taken by the Mysore High Court is in accordance
with the view taken by this Court in that appeal and in view
of that,, | earned counsel for the appellant has adnmitted

(1) [21962] Cr. L.J. 43.

(2) [1966] 2 S.C R 1.

701

that the appellant would be guilty within the neaning of s.
167 (81) of the Sea Customs Act.

This |l eaves only the second question, and it has been urged
on behalf of the appellant that a Central Excise Oficer
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under the Central Excises and Salt Act, No. | of 1944
(hereinafter referred to as the Act) is a police officer
within the nmeaning of those words in s. 25 of the Evidence

Act . Therefore even though the Deputy Superintendent of
Customs and Central Excises may have acted under the powers
conferred on himby the Sea Custons Act, he was still a

police officer, and the statenent made to him by the
appel l ant on Novenber 30, 1960 which is in the nature of a
confession woul d be inadmi ssible under s. 25 of the Evidence
Act . It may be added that the High Court had in this
connection relied on the judgment of this Court in the State
of Punjab v. Barkat Ram ) where it had been held by
majority that a Custons. O ficer under the Sea Custons Act
was not a police officer within the nmeaning of s. 25 of the
Evi dence Act. The appellant however relies on a later
decision of this Court in Raja RamJaiswal v. State of
Bi har(2) where by mgjority it was held that an excise
of ficer under the Bihar and Orissa Excise Act (No. 2 of
1915) was a police officer within the neaning of s. 25 of
the Evi dence Act.

There has been difference of opinion among the H gh Courts
in India as to the meaning of the words "police officer"
used in s. 25 of ‘the Evidence Act. One view has been
that those words must be construed in a broad way and al
of ficers whether they are police officers properly so-called
or not would be police officers within the neaning of those
words if they have all the powers of a police -officer wth
respect to investigation of offences with which they are
concer ned. The |eading case in support of this view is
Nanoo, Shei kh Ahmed v. Enperor(3). The other view which may
be called the narrow view is that the words "police officer”
ins. 25 of the Evidence Act nean a police officer  properly
so-cal led and do not include officers of other departments
of government who nmay be charged with the duty to
i nvestigate wunder special Acts special crimes thereunder
i ke excise offences or custons offences, and so on. The
| eadi ng case in support of this viewis Radha Kishun Marwari
v. King-Enperor(4). The other High Courts have foll owed one
view or the other, the majority being in favour of the view
taken by the Bombay Hi gh Court.

It is submitted on behalf ’'of the appellant that ~the view
taken by the Bonbay H gh Court in Nanoo Sheikh Ahned(3) is
the correct view and that the view of the Patna H gh~ Court
in Radha Kishun Marwari(4) is not correct. On the other
hand it has been urged on behalf of the State that the view
taken by the Patna High

(1) [1962] 3 S.C.R 338.

(2) [1964]2 S.C.R 752.

(3) [21927] I.L.R 51 Bom 78.

(4) [121933] I.L.R 12 patna 46.

Sup.C. 1./66-13

702

Court in Radha Kishun Marwari (1) is the correct one. Prima
facie there is in our opinion mich to be said for the narrow
vi ew taken by the Patna H gh Court. But as we have cone to
the conclusion that even in the broad view, a Central Excise
Oficer under the Act is not a police officer, it is
unnecessary to express a final opinion on the two views on
the neaning of the words "police officer" ins. 25 of the
Evi dence Act. W shall proceed on the assunption that the
broad view may be accepted and that requires an exani nation
of the various provisions of the Act to which we turn now.
The main purpose of the Act is to levy and collect excise
duties and Central Excise Oficers have been appointed
thereunder for this main purpose. |In order that they my
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carry out their duties in this behalf, powers have been
conferred on themto see that duty is not evaded and persons
guilty of evasion of duty are brought to book. Section 9 of
the Act provides for punishment which my extend to
i mprisonnment upto 6 nonths or to find upto Rs. 2,000 or both
where a person (a) contravenes any of the provisions of a
notification issued under s. 6 or of s. 8 or of a rule nade
under cl. (iii) of sub-section (2) of s. 37; (b) evades the
paynment of any duty payable under the Act; (c) fails to
supply any information which he is required by rules nade
under the Act to supply or supplies false information; and
(d) attenpts to commit or abets the conmm ssion of any of the
of fences nentioned in cls. (a) and (b) above. Under s. 13
of the Act, any Central Excise Oficer duly enpowered by the
Central Governnent in this behalf may arrest any person whom
he has reason to. believe to be liable to punishnent under
the Act. Section 18 |lays down that all searches made under
the Act or any rul es made thereunder and all arrests made
under 'the Act shall be carried out in accordance with the
provi sions of the Code of Crimnal Procedure, 1898 relating
respectively to searches and arrests made under that Code.
Section 19 |lays down that every person -arrested under the
Act shall be forwarded without delay to the nearest Centra
Excise Oficer enmpowered to send persons so arrested to a
Magi strate, or, if there is no such Central Excise O ficer
within a reasonabl e distance, to the officer-in-charge of
the nearest police station. These sections clearly show
that the powers of arrest and search conferred on Centra
Excise Oficers are really in support of their main function
of levy and collection of duty on excisabl e goods.

Strong reliance has however been placed on behalf of the
appellant on s. 21 of the Act, the material part of which
runs thus:

"21. (1) Wien any person is forwarded under section 19 to a
Central Excise Oficer enmpowered to send persons so

(1) [1933] I.L.R 12 Patna 46.
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arrested to a Magistrate, the Central Excise Oficer / shal
proceed to inquire into the charge against him

(2)For this purpose the Central Excise Oficer may _exercise
the same powers and shall be subject to the same provisions
as the officer-in-charge of a police station may exercise
and is subject to under the Code of Crimnal Procedure,
1898, when investigating a cognizabl e case;

Provided that........... ... ... ... . . . . . ... .. . c... "

It is urged that under sub-section (2) of s. 21 a Centra
Excise Oficer wunder the Act has all the powers of an
officer-in-charge of a police station under chapter XIV of
the Code of Crimnal Procedure and therefore he nust be
deened to be a police officer within the meaning of /those
words in s. 25 of the Evidence Act. It is true that sub-
section (2) confers on the Central Excise Oficer under the
Act the same powers as an officer-in-charge of a ' police
station has when investigating a cognizable case; but  this
power is conferred for the purpose of sub-s. (1) which gives
power to a Central Excise Oficer to whom any arrested
person is forwarded to inquire into the charge against him
Thus wunder s. 21 it is the duty of the Central Excise
Oficer to whoman arrested person is forwarded to inquire
into the charge nmade agai nst- such person. Further under
proviso (a) to sub-s. (2)of s. 21 if the Central Excise
Oficer is of opinion that there is sufficient evidence or
reasonabl e ground of suspicion against the accused person
he shall either adnit himto bail to appear before a
Magi strate having jurisdiction in the case, or forward him
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in custody to such. Magistrate. It does not however appear
that a Central Excise Oficer under the Act has power to
submt a charge-sheet under s. 173 of the Code of Crimna
Procedure. Under s. 190 of the Code of Criminal Procedure,
a Magistrate can take cogni zance of any offence either (a)
upon receiving a conplaint of facts which constitute such
of fence, of (b) upon a report in witing of such facts made
by any police officer, or (c) upon information received from
any person other than a police officer, or wupon his own
know edge or suspicion, that such offence has been
conmitted. A police officer for purposes of cl. (b) above
can in our opinion only be a police officer properly so-
cal l ed as the schene of the Code of Crimnal Procedure shows
and it seens therefore that a Central Excise Oficer wll
have to nmake a conplaint under cl. (a) above if he wants the
Magi strate to take cognizance of an offence, for "anple,
under s. 9 of the Act. Thus though under sub-section (2) of
s. 21 of ‘the Central Excise Oficer under the Act has the
powers of an officer-incharge of a police station when
i nvestigating a cogni zabl e case, that is for the purpose of
his inquiry —under sub-s. (1) of s.-21. Section 21 is in
terns different fro s. 78(3) of the Bihar and Orissa Excise
Act, 1915 which came to be considered in Raja Ram Jaiswal’s
704

case(1l) and which/provided in terns that “for the purposes
of section 156 of the Code of Crimnal Procedure, 1898, the
area to which an excise officer enpowered under section 77,

sub-section (2) , \is appointed shall be deenmed to be a
police station, and such officer shall be deenmed to be the
of ficer-in-charge of such station". |t cannot therefore be

said that the provision in's. 21 is on par wth the
provision in s. 78(3) of the Bihar and Oissa Excise Act.
Al that s. 21 provides is that for the purpose of his
enquiry, a Central Excise Oficer shall have the powers of
an officerin-charge of a police station when investigating a
cogni zabl e case. But even so it appears that these powers
do not include the power to submit a charge-sheet under s.
173 of the Code of Criminal Procedure, for unlike the /Bihar
and Oissa Excise Act, the Central Excise Oficer Jis not
deened to be an officer-in-charge of a police station

It has been urged before us that if we consider s.” 21 in the
setting of s. 14 of the Act, it would become clear that the
enquiry contenplated wunder s. 21(1) is in subst ance
different frominvestigation pure and sinple into an of fence

under the Code of Criminal Procedure. It is not necessary
to deci de whether the enquiry under s. 14 nust al so - include
enquiry nentioned in s. 21 of the Act. Apart ~from this

argunent we are of the opinion that nere conferment of
powers of investigation into crimnal offences under s. 9 of
the Act does not nmake the Central Excise Oficer, a police
of ficer even in the broader view nmentioned above. “Qherw se
any person entrusted with investigation under s. 202 of the
Code of Crimnal Procedure would beconme a police officer

In any case unlike the provisions of s. 78(3) of the Bihar
and Oissa Excise Act, 1915, s. 21 (2) of the Act does not
say that the Central Excise Oficer shall be deened to be an
officer-in-charge of a police station and the area under his
charge shall be deermed to be a police station. Al that s.
21 does is to give himcertain powers to aid him in his
enquiry. In these circunstances we are of opinion that even
though the Central Excise Oficer nay have when naking
enquiries for purposes of the Act powers whi ch an
of ficer-in-charge of a police station has when investigating
a cognizable offence, he does not thereby beconme a police
officer even if we give the broader meaning to those words
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in s. 25 of the Evidence Act. The schene of the Act
therefore being different fromthe Bihar and Orissa Excise
Act, 1915, the appellant cannot take advantage of the
decision of this Court in Raja Ram Jaiswals’ case(1l) taking
even the broader view of the words "police officer” in s. 25
of the Evidence Act. W are of opinion that the present
case is nore in accord with the case of Barkat Ram(2). In
this view,

(1) [1964] 2 S.C R 752,

(2) [1962] 3 S.C R 338.
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of the mtter the statenent made by the appellant to the
Deputy Superintendent of Custons and Exci se would not be hit
by s. 25 of the Evidence Act and would be adnmissible in
evi dence unl ess the appel | ant can take advantage of s. 24 of
the Evidence Act. -As to that it was urged on behalf of the
appel lant in the Hgh Court that the confessional statenent
was obtained by threats. This was not accepted by the High
Court 'and therefore s. 24 of the Evidence Act has no
applicati'onin the present case. It is not disputed that if
this statement is adnissible;, the conviction of t he
appel lant is correct. As we have held that a Central Excise
Oficer is not a police officer within the meaning of those
words in s. 25 of the Evidence Act the appellant’s statenent
is adm ssible. It /is not ruled out by anything ins. 24 of
the Evidence Act and so the appellant’s conviction is
correct and the appeal nust be dismi ssed. W hereby dismss
t he appeal

Appeal dism ssed.
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