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ACT:

Defence of India Rules, 1962, Rules 30(1) (b) and 30A(9)-
Revi ew of det ention order--if guasi judicia

function--opportunity to detenu to nake representation.

HEADNOTE:

The petitioner was arrested and detained by an order dated
December 10, 1965 under Rule 30(1)(b) of the Defence of
India Rules, 1962. On June 11, 1966, he was served with an
order of the Central Governnment under Rule 30A(9) to the
effect that after a review of the detention order, it had
been decided to continue his detention. Wit petitions
filed by the petitioner challenging these two orders on
various grounds were dism ssed. On Decenber 2, 1966, he was
served with another order under Rule 30A(9) stating that the
detention order had been further reviewed and upon such
revi ew the Government had decided that the detention should
conti nue. The petitioner <challenged this order by the
present writ petition on the ground, inter alia, that it was
passed in disregard of the duty of the Governnent ~to act
judicially, inplicit in the power conferred on it under Rule
30A(9) to continue detention, both the function to review
and the decision thereon being judicial or quasi judicial

It was contended on behalf of the respondent (i) that the
order of detention being a purely executive order, an order
of review under Rule 30A(9) of the very circunstances on
whi ch t he detention order was nade and subsequent
circunstances would also be an executive order; and (ii)
that the inmpugned order was passed after considering various
mat eri al s agai nst the petitioner

HELD, allowing the petition : (i) The function entrusted to
the authority under Rule 30A(9), as distinguished from the
power under Rule 30(1)(b), is quasi-judicial and t he
decision which it has to arrive at is a quasi-judicia

deci si on.
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To say that because a function is in its inception executive
in character,, it retains the executive character throughout
would not be correct. Besides, the function under Rule
30(1) (b) and that under Rule 30A(9) is not one and the sane.
The former is conpleted -,is soon -as an order of detention
is made; the latter is independent of the fornmer and is to
be exercised after detention has gone on for a period of six
nont hs. Whereas the function under Rule 30(1)(b) is
executive, the one under Rule 30A(9) is quasi-judicial and
therefore in exercising it the rules of natural justice have
to be conplied with. [123 D F]

(ii) It was a admitted that the petitioner was not given any
opportunity of representing his case or to correct or
contradict the evidence on which the Governnment adnmittedly
relied before passing the order of Decenber 2. 1966. There
was therefore a breach of principles of natural justice and
the order of continuation of detention was illegal -and nust
be quashed. [123 F-G 124 C- D

Sadhu 'Singh v. Delhi Administration, [1966] 1 S.C. R 243,
di ssented from

115

P.L. Lakhanpal v. The Union-of India and Anr., [1967] 1
S.CR 433,P. L. Lakhanpal v. The Union of India and
another, [1966] Supp. S.C.R 209, Board of Education v.
Rice, [1911] A C /182; Local GCGovernnent Board v. Arlidge,
[1915] A.C. 120 at p. 132; Province of Bonbay v. Kusal das S.
Advani, [1950] S.C. R 621, 725; Nagendra Nath Bora, v. The
Conmi ssi oner of ‘Hills Division,~ [1958] S.CR 1240;
Radheshyam Khare v.  The State of Madhya Pradesh, [1959]
S.C R 1440; «@ullapalli Nageswara Rao v. ~Andhra Pradesh
State Road Transport Corporation, [1959] Supp- 1 S CR
319; Shivji Nathubhai v. The Union of India, (1960] 2 S.C. R
775; Board of Hi gh School and Internediate Education;, U P
v. CGhanshyam [1962] Supp. 3 S.C. R 36; and R Johnson & Co.
(Builders) Ltd. v. Mnister of Health, [1947] 2 Al ER
395, referred to.

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition No. 258 of 1966.
Petition under Art. 32 of the Constitution of India for the
enforcenent of the Fundanental Rights.

The petitioner appeared in person.

R. H  Dhebar, R N Sachthey, and S. S. Javali, for the
respondent .

The Judgrment of the Court was delivered by

Shelat, J. The petitioner was arrested by an  order dated
Decenmber 10, 1965 under Rule 30(1) (b) of the Defence of
India Rules, 1962 and was detained in Central Jail,”  Tehar
New Del hi . On the 24th Decenber, 1965, he filed wit
petition No. 47 of 1966 in this Court challenging his
detention, inter alia, on the grounds that ( 1) Rule 30 ( 1
) (b) was ultra vires s. 3 (2) (15) (i) of the Defence of
India Act, (2) that rule 23 of the Defence of India (Delh
Det enues) Rul es, 1964 gave him a right to nake a
representation by providing review of the said detention
order and that his said right was disregarded by his having
been prevented from maki ng such representation, (3) that the
said order was in breach of s. 44 of the Act, and (4) that
it was nmade in mala fide exercise of power. That petition
was dismssed on April 19, 1966. The petitioner was
thereafter served with an order dated June 11, 1966 passed
by the Central Governnment under Rule 30A(9) of the said
Rul es. The said order, inter alia, stated that "the said
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detention order has been reviewed by the Central Governnent-
and upon such review the Central CGovernment hereby decides
that Shri P. L. Lakhanpal -should continue to be detained
with a viewto preventing himfromacting in any manner pre-
judicial to the Defence of India and Civil Defence". The
petitioner filed Wit Petition No. 137 of 1966 chall enging
the validity of the said original order of detention and the
order dated June 11, 1966. Rul e 30A(9) provides as
fol l ows: -

"Every detention order nade by the Centra

Government or the State Governnent shall be

revi ewed at

116

intervals of not nore than six nonths by the

CGovernment. who nmade the order and wupon such

revi ew - that Government shall decide whether

the order shoul d be continued or cancell ed".
That petition “also was dismssed by judgenent dat ed
Sept enber 21, 1966. It appears that the petitioner
t hereafter addr essed certain letters and sent
representations to the Hone Mnistry stating therein that he
was now clearly of the opinion that the denand for
pl ebi scite in Kashmir by Pakistan had beconme untenable as a
result of certain  events having taken place, that the
Tashkent declaration had altered rel ati ons between Pakistan
and |India that the said declaration and other events which
had since taken place had conpletely changed the conpl exion
of Pakistan’s stand on Kashnir and that he was al so now of
the opinion that the application of some of the provisions
of the Indian Constitution to Kashmr was correct. He also
represented that there were nore pressing problens in the
country requiring his attention than the question of Kashnir
and the relations between the two countries an t hat
qguesti on. By an order dated the 2nd Decenber, 1966, the
Government of India directed the further detention of the
petitioner stating therein that "the said detention order
has been further reviewed by the Central Governnent ‘and upon
such review the Central Governnent hereby decides 'that the
order for the detention of the said Shri P. L. Lakhanpa
should be continued". The present petition challenges the
validity of this order.

The petitioner contended

(i) that the said order is a nechanical and

casual order passed wthout taking i'nto

consi deration all the facts and circunstances

rel evant under Rule 30(1) (b) and Rul e 30A(9).

(ii) That it is passed in utter disregard of

the duty of the Government to act | judicially,

inmplicit in the power conferred on it~ under

Rul e 30A(9) to continue detention, both the

function to review and the decision  thereon

bei ng judicial or quasi-judicial

(iii) That the said order is ultra vires'S. 44

of the Act where under the CGovernnent is

required to decide whether detention is the

m ni mum action necessary on the facts and

ci rcunst ances of the case

(iv) That the said order is nala fide and

illegal bei ng contrary to t he policy

"statements nmde on behal f of the Governnent

in Parliament fromtinme totime to restrict

the operation of the Act and the Rules :

117

(a) for purposes of defence only, and

(b) in border States; and
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(v) That the said order is nala fide as it

is not i vat ed by punitive rat her t han

preventive consi derations.
In reply to these contentions the counter-affidavit filed by
the Deputy Secretary in the Mnistry of Hone Affairs states
that between the 10th of Decenber, 1965 and the 2nd of
Decenber, 1966, the petitioner had nade representations
either directly or through certain persons and had addressed
letters explaining his position, that on the basis of those
representations and letters and the report about his past
activities called for fromthe police and after considering
those materials the Central Government felt satisfied that

it the petitioner were to be released, he was likely to
resumre his prejudicial 'activities and, therefore, his
detention should be continued. The affidavit further

alleged that at the tinme of the review of his case on
Decenber 2, 1.966 "the said |etters, papers, representations
and the report- fromthe police were placed before the
M ni ster /'who had considered the sane and he was satisfied
that it "~ was necessary to continue the detention of the
petitioner". It also stated that it was not possible to-
disclose to the detenu the material on the basis of which
the Central CGovernnment came to the said conclusion, that the
order of detention was to prevent the petitioner from
indulging in prejudicial activities nentioned in Rul e
30(1) (b) and that the apprehension of his i ndul gi ng in
such activities woul d have to be judged and was judged from
representations made by him It isthus clear from the
counter-affidavit that the detaining authority considered
(1) the representations and |letters nade and witten by the
petitioner, (2) the report of the police authorities in
regard to the past activities of the petitioner (there being
no question of any present activities as he was 'in jai
since the 2nd of Decenber, 1965) and (3) the events ' which
had since his detention taken place. According to the
Central CGover nrent , it came to the deci si on t hat
continuation of his detention was necessary as’/ it was
satisfied that if he were to be rel eased he woul d’ continue
the -sanme anti-national activities for which he was detai ned
and that his professions that there was a change in his view
was only a ruse to get hinmself released from detention
Now, there is no doubt that under the Act as also under the
said Rules the Governnent is the special forum on~ whose
subj ective satisfaction an order of detention for the
consi derations set out in Rule 30 (1) (b) can be nmade and on
whose decision arrived ,it on the considerations and in the
manner -prescribed by Rule 30A(9) such detention can be
conti nued. However, as held in P. L. Lakhanpal v. The
Union of India and Anr., (1) there is a
(1) [1967] 1 S.C R 433.
118
difference in the power to detain and the power to continue
such detention beyond a period of six nmonths in that whereas
the forner depends upon the subjective satisfaction of the
detaining authority, the latter has in express terns been
nade dependent on the existence of facts and circunstances
necessitating such continuance. This Court held in that
petition :
"It follows that where the exercise of power
is not conditioned on a nere opinion or
satisfaction but on the existence of a set of
facts or circunstances that power can be
exerci sed where they exist. The authority in
such a case is required to exercise the power
in the manner and within the Iimts authorised
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by the Legislature. The existence, of such
facts which is the determnant for t he
exerci se of the power is denonstrable".

The Court further observed :-

"Unlike Rule 30(1) (b) the power to continue
the detention after review is not dependent on
the satisfaction of the Government. Rule 30A
postulates that ordinarily detention should
not be for nore than six nonths unless found
necessary. It is for that reason that under
the Rules when the period of six nonths
expires the CGovernnent is enjoined upon to
decide whether it should be continued or

cancel | ed. Though the | egislature has nmade
t he Governnent the exclusive forumfor such a
decision, its decision has to be founded on

facts and circumstances which make t he
continuati on necessary in order to prevent the
detenu acting in a manner prejudicial to the
matters set out therein. The substitution of
deci sion instead of satisfactionis a clear
i ndication that the criterion for continuing
the detention'is the existence of those facts
and circunstances which necessitate it. It is
not unreasonable to think that the legislature
decided to confer power the exercise of which
was nade dependent _upon the subj ecti ve
satisfaction at the initial stage but where

continuation of detention was concerned, it
thought - that there should be “different con-
si derati ons. At that stage there would be

anple tinme and opportunity for the Governnent
to scrutinise the ,case fully and ascertain

whet her facts and circunst ances exi st
demandi ng continuati on and therefore
del i berately used the word ’'decide’ instead of
the words 'is satisfied . Therefore, where

such circunstances do not exist there would be
no necessity for continuation and yet if the
Gover nnment deci des to continue the detention

such a decision wuld be beyond the scope of
Rule 30A and woul d not be a decision wthin
the neani ng of or under

119

t hat Rul e. Cases nmay arise wher e
ci rcunst ances exist leading to the authority’s
satisfaction that a particul ar person should
be detained but those circunstances my. not

exist at the time when the reviewis nmade. In
the latter case it is inpossible to say that
the Governnment can still decide to" continue

the detention nor is it possible to say that
it is the Government’s opinion or satisfaction
that such facts and circunstances exist which
is the criterion. The decision on a review
has to be arrived at from the facts and
ci rcunst ances whi ch actually subsisted at the
time when the original order was nade in the
light of subsequent devel oprents and not
nmerely those existing at the tine when the
order was nmade. In such a case the decision
can be challenged as one not within the scope
of or wunder the Rule and therefore un-
aut horised or as one based on considerations
irrelevant to the power".
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The position resulting fromthis decision is that the
decision to continue detention has to be arrived at not
subjectively but on an objective standard, i.e. on a
decision on materials relevant to the purposes under Rule
30(1) (b) and Rule 30A(9) gathered by or placed before the
detaining authority which, according to that authority,
necessitates continuation. Though it is the detaining
authority which has to decide and its order is not subject
to appeal or revision by a court of |aw such an order is
liable to a challenge where either such facts and
ci rcunst ances do not exist or where it is made on the basis
of facts or circunstances not relevant or extraneous to the
sai d purposes.

On the contentions raised by the petitioner, the question
that falls for determnation is whether the function
entrusted by Rule 30A(9) to the Governnent and its decision
thereunder are judicial or quasi-judicial. This question
was | eft open inthe earlier judgnent in P. L. Lakhanpal V.
The Union of I'ndia and Another(1) as the petitioner had then
not raised. it.

As to what is -a quasi-judicial as against an admnistrative
or mnisterial function, it is no |onger necessary to go in
any detailed search for ~the principles governing t he
di stinction between the two. Lord Loreburn, L. C. in Board
of Education v. Rice (2 ) stated, "Conparatively recent
statutes have extended, if they have not originated, the
practice of inposing upon departnents or officers of State
the duty of deciding or determ ning the questions of various

ki nds. In the present instance, as in many  others, what
cones for determ nationis sonmetines a matter to be settled
by discretion, involving no |aw It wll, 1 suppose,

usual |y be of an administrative kind; but sonetines it wll
i nvolve a matter of |aw

(1) [1966] Supp S.C. R 209. (2) [1911] A . C. 182.

120

as well as a matter of fact, or even depend upon a natter of
law alone. In such cases the Board of Education wi'll have
to ascertain the |law and al so to ascertain the facts. /| do

not add that in doing either they nust act in good faith and
fairly listen to both sides, for that is a duty lying upon
every one who decides anything. But 1l do not think that
they are bound to treat such a question as though it were a
trial .... They can obtain information in any way they think
best, always giving a fair opportunity to those who -are
parties in the controversy for correcting or contradicting
any relevant statement prejudicial to their view'. Simlar
sentiments were also expressed by Lord Haldane  in Loca

CGovernment Board v. Arlidge(l). The Lord Chancellor there
stated, "Wwen the duty of deciding an appeal s inposed,
those whose duty it is to decide it nust act judicially.
They nust deal with the question referred to them- without
bias, and they nust give to each of the parties the
opportunity of adequately presenting the case made. The
deci sion nust be conme to in the spirit and with the sense of
responsibility of a tribunal whose duty it is to nete out
justice". The principles distinguishing a quasi-judicia

function fromone which is ministerial were nore precisely
set out by Das, J. (as he then was) in the Province of
Bonbay v. Kusaldas S. Advani (2). He observed (1) where is a
lis, there is prima facie in the absence of anything in the
statute to the contrary the duty of the authority to act
judicially and the decision of the authority is a quasi-
judicial act; and (2) even if there is nolis inter-parties
and the contest between the party proposing to do the act
and the subject opposing it, the final determ nation of the
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authority wll yet be a quasi-judicial act provided the
authority is required by the statute to act judicially. "In
other words, while the presence of two parties besides the
deciding authority will prima facie and in the absence of
any other factor inmpose upon the authority the duty to act
judicially, the absence of two such parties is not decisive
in taking the act of the authority out of the category of
quasi-judicial act if the authority is neverthel ess required
by the statute to act judicially". These principles have
since been acted upon by this Court in subsequent decisions
such as Nagendra Nath Bora, v. The Comm ssioner of Hills
Division ( 3) Radheshyam Khare v. The State of Mdhya
Pradesh (4), GQullapalli Nageswara Rao v. Andhra Pradesh
State Road Transport CorPoration(5) and Shivji Nathubhi v.
The Union of India (6). In Board of H gh School and
Intermedi ate Education, U-P. . v. Ghanshvam (7) the question
again was whether the power entrusted to the Exam nation
Conmi ttee under s. 15 of U P.
(1) [1915] A.C. 120 at p.132. (2) [1950] S.C R 621, 725.
(3) (1958] S.C. R 1240. (4) [1959] S.C.R 1440.
(5) [1959] Supp. 1 S.C.R 319.(6) (1960] 2 S.C.R 775.
(7) [1962] Supp. 3 S.C.R 36.
121
Internedi ate Education Act, 1921 and Chapter VI, r. (1) of
the Regul ati ons nade thereunder was a quasi-judicial power.
Wanchoo, J., who spoke for the court said at page 43 as
follows : -
"Now' it may be nmentioned that the statute is
not likely to provide in so many - words that
the authority passing the order is required to
act judicially; that can only be inferred from
the express provisions of the statute in the
first instance in each case and no one
circunstance alone will be determinative of
the question whether the authority set up by
the statute has the duty to act judicially or
not . The inference whether the authority
acting under a statute where it is silent has
the duty to act judicially will depend on the
express provisions of the statute read along
with the nature of the rights affected, the
manner of the disposal provided, the objective
criterion if any to be adopted, the effect of
the decision on the person affected and other
i ndi cate afforded by the statute".
The Court there held that it was obvious that the Comittee
when it proceeded to decide matters covered by r. 1(1) wll
have to depend upon materials placed before it and before it
decided to award any penalty it had to cone to an objective
determ nation on certain facts and this was the only nanner
in which it could carry out the duties inposed on it. Even
though there was no lis in the present case in the  sense
that there were not two contending parties before it the
Conmittee should hear the exam ne whose I|ives mght  be
seriously affected by its decision even subjecting them in
sone cases to crimnal prosecution on char ges of
i npersonation, fraud and perjury. Though, therefore, there
was nothing express one way or other in the act or the
Regul ati on casting a duty on the Comittee to act
judicially, the nmanner of the disposal and the serious
effects of the decision of the Conmittee would lead to the
conclusion that a duty to act judicially was cast on the
Conmittee and the Conmittee when it acted under r. 1(1) was
acting quasi-judicially and the principles of nat ura
justice would apply to its proceedings.
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Let us now proceed to consider the nature of the function of
review and the decision thereon in the light of the

principles laid down in these decisions. There can hardly
be any doubt that in a case of the kind we have before us
there nmust always occur a dilemma or a conflict between the
clains on the one hand of personal liberty of an individua
and these of national interests on the other. Nevertheless,
it rmust be renenbered that in such cases, the only renedy
that a person detained has lies in the procedural safeguards
that the |legislature deliberately |lays down. VWhere such
procedural safeguards have been fully and properly conplied
with, the Court would have no power or would in any

L4SupCl / 67-9

122
event be reluctant, even if it has, to interfere. That is
because of the consideration that national interest and

security should have a prior claimthan even the persona

liberty of an individual who has acted or is likely to act
in a manner prejudicial to them In such cases, however,

utnost care has to be taken to conply wth such few
safeguards  which the lawjustifying the loss of liberty
provides. That the inpugned decision involves the right of
personal liberty, a nore cherished right than that one
cannot conceive in our denpocratic State is obvious. It is
equal ly obvious that the manner in which the question of
continuation of detention enjoined upon by Rule 30A(9) has
to be determined is by applying the objective standard as
against the subjective opinion or the belief of t he
detai ning authority i.e. by weighing evidence brought before
or collected by such authority relevant to the purposes
under Rule 30(1) (b) and Rule 30A(9) and then coming to a
deci sion whether the order of detention needs continuation
or not. How can such an authority come to its decision
honestly and properly wunless it is -certain that t he
materials before it are true and dependable. How is ' that
certainty to be derived unless the person concerned is given
an opportunity to correct or contradict such evidence either
by expl anati on or through other nmaterials which he can place
before the authority. Keeping in nmnd the five factors laid
down in the case of The Board of H gh School and
I nt ernedi ate Education U.P. (1), the conclusion that we nust
come to is that the function entrusted to the authority
under Rul e 30A(9) as distinguished fromthe power under Rule
30(1) (b) is quasi-judicial and the- -decision which it ~has
to arrive at cannot be anything other than.-a quasi-judicia

deci si on.

M. Dhebar, however, relied on the judgnent of Shah, J. in
Sadhu Singh v. Delhi Administration ( 2 ) and especially the
observations therein that "if the order of detention is
purely executive and not open to review by the court, a
review of those very pircunstances on which the order was
made in the light of circunstances since the date of the
order cannot but be regarded as an executive order". The
guestion is: Does it follow that because the first order is
purely executive, the subsequent order is necessarily also
executive? Wile making the subsequent order, the authority
is called upon to decide whether further detention is
necessary for the purposes set out in the Rules. That
decision has to be arrived at, firstly, on the assessment of
the evidence placed before the authority and not on its
subj ective satisfaction and secondly, in the light of the
facts which existed at the date of the original order and
the facts and circunstances whi ch have occurred or devel oped
since then. It is well-recognised that a function or power
which in its inception is purely mnisterial nay some-
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(1) [1962] Supp. 3 S.C.R 36.

(2) [1966] 1 S.C R 243.

123

times become quasi-judicial at a latter or sone internediate
stage during the course of its exercise. At the stage at
which it attains the nature of a quasi-judicial function

the authority entrusted with that function has to conply
with the rules of natural justice and give an opportunity to
t he party concerned of representing his case. An
illustration can be found in R Johnson & Co. (Builders)
Ltd. v. Mnister of Health(1), where Lord G eene, MR at p

401 of the Report points out that the function entrusted to
the Mnister there was of such a conmposite character. It
started as an administrative function but at the second
stage it was quasi-judicial where he had to consider the
objections of parties, that is, the objectors and the |oca

authority and then-ended as an administrative function when
the Mnister decided whether to confirmor not to confirm
the report of thelocal authority. Regarding the second
stage, he characterised that as a quasi-lis and the parties
i.e. objectorsand the |ocal authority as quasi-parties and
said that while that stage was pending statements made by or
obt ai ned through either of the quasi-parties would have to
be di sclosed to the other quasi-party.

To say therefore that because a functionis in its inception
executive in character, it retains the executive character
t hroughout would not, with respect, be correct. Besi des,
the function under Rule 30(1)(b) and that under Rule 30A(9)
is not one and the same. The fornmer is conpleted as soon as
an order of detention.is nmade; the latter is independent of
the former and is to be exercised after detention has -one
on for a period of six nonths. |In our view, whereas the
function wunder Rule 30(1) (b) is executive, the one under
Rul e 30A(9) is quasi-judicial and therefore in exercising it
the rules of natural justice have to be conplied wth.

It is admitted that the petitioner was not given any
opportunity of representing his case or to correct or
contradict the evidence on which the Governnment was going to
rely on and which it admittedly relied on. But M. Dhebar’s
contention was that if the power of decision under Rule
30A(9) were held to be quasi judicial in character a person
det ai ned woul d be entitled to disclosure of the materials in
possession of the Governnment and on the basis of which the
order woul d be nade, that such disclosure would not only  be
prejudicial to the very purposes of the Act and  the Rules
but also to national interest and, therefore, the egisla-
ture could not have intended such disclosure. . The answer to
"his Contention is sinple. In some cases, though such cases
woul d be few, such disclosure would perhaps be enbarrassing
and, we will assune, detrinmental to the larger interests of
t he country. But the proper renedy against -such a
consequence is not to deny

(1) [21947] 2 Al R 395.

124

the elenental right of representing his case to the person
whose liberty 1is being deprived but by providing a rule
where under the authority in suitable cases can claim
privilege against such disclosure. Such a provisionis in
fact provided for under Art. 22 of the Constitution under
the Prevention of Detention Act. where does not appear to be
any reason why such a rule cannot be nade under the Defence
of India Act or the Rul es made thereunder

It may be that in the present case the Governnment had
materials before it which mght justify the petitioner’s
det enti on. We do not know whether it had or not for the
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only thing that was said in the counter-affidavit was that
there were nmaterials on the consideration of which the
M nister based his decision. |If that be so, the proper
thing to do was to give a chance to the petitioner to
explain them This not having been done the order of con-

tinuation of detention was illegal, it being in breach of
the principles of natural justice and has, therefore, to be
guashed.

In this view, it is not necessary to deal with the rest of
the contentions raised by the petitioner. The petition is
al | owed. The order dated December 2, 1966 is quashed and
the petitioner is directed to be set free forthwth.

R K P. S Petition all owed
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