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S. SAGH R AHVAD, D.P. WADHWA

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
S. SAGH R AHVAD, J.

"Magni ficent promises are always to be suspected” is an
adage which was forgotten by “the appellant and his
col | eagues who not- only believed such -a promse but
approached the Court for its enforcenent in wit proceedi ngs
whi ch have since reached this Court requiring us to decide
whet her the doctrine of "Prom ssory Estoppel” can be invoked
for the enforcenment of a "prom se" nmade contrary to | aw.

The appel | ant is a Demonstrator in the Pharmacy
Department of S.N. Medical College, Agra where he was
appointed or 11.01.73 and his services on that post were
regul ari sed on 28. 6. 76.

The appel l ant and five of his other colleagues, working
as Denonstrators in various GCovernment Medical Colleges in
UP., filed a Wit Petition in the Al lahabad H gh Court that
the State Governnent as also the Director, Medical Education
and Training, may be directed not to fill the posts of
Lecturers in Pharmacy by direct recruitnent and the sane nay
be filled up, at least to he extent of fifty per cent, by
promoti on of Denpbnstrators working in the Departnent as is
done in other Departments where posts of Readersare filled
up, to the extent of fifty per cent by pronoting the
Lecturers, while the posts of Professors are filled up, to
that extent, by pronoting the Readers. It was pl eaded before
the High Court that the Hi gh Court that the CGovernnent, by
its Order dated 31.1.77 and 23.12.77, had provided, in
respect of all posts of Readers and Professors in the
CGovernment Medi cal Coll eges, that they shall be filled up by
direct recruitment to the extent of fifty per cent, -and
remaining fifty per cent would be filled up by pronotion
from anmongst persons working as Lecturers in the Departnent
provided they are qualified for the post. It was contended
that the Governnent has not made bay provision for filling
up the posts of Lecturers in the Departnent of Pharmacy by
pronmotion from anobngst the Denopbnstrators and that the
CGovernment had not passed any specific order to that effect
al though such an order shoul d have been passed particularly
in view of the fact that in all other Governnment services,
avenue of pronotion has been provided for. It was also
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clainmed that the Government, by its Order dated 24.6.86 had
nmade provision for tinme bound pronotions of the teachers of
CGovernment Medical Colleges as it was provided that a
Lecturer, on conmpleting a particular period of service,
woul d become entitled to the scale of pay admssible for
Readers and Readers woul d becone entitled to be paid salary
inthe pay scale applicable to Professors. It was clained
that these benefits should also be nmde applicable to the
persons working as Denonstrators in the Various Governnent
Medi cal Coll eges and they should al so be provided an avenue
of pronotion by providing, as is done in the other
Departments, that the post of Lecturer in the Department of
Pharmacy would be filled up, to the extent of fifty per
cent, by pronotion from anongst the Denobnstrators.

It was, also claimed that in 1980 when 4 posts of
Lecturers were filled up by the respondents, nanely the
State Governnent and the Director, Medical Education and
Trai ning, by direct recruitnent, the appellant and his O her
col | eagues made representations to the Director, and it was
on this ‘representation that ~the respondents accured them
that the remaining posts would be filled up by pronmoting. It
was for this reason that a seniority list of Denonstrators,
working in the Pharmacy Departnent of various Governnent
Medi cal Col | eges, was drawn up. Since the State Governnent
did not, thereafter, issue any instruction or order for
pronoti on of Denpbnstrators to the posts of Lecturers in the
Phar macy Departnent, the petitioner filed the Wit petition
in the High Court  which, by the inpugned judgnent dated
January 1, 1990 was dismissed with the findings that there
were neither any statutory rules nor were  any executive
instructions ever issued by the Governnent that fifty per
cent posts of Lecturers in the Pharmacy Departnment in
various Governnment Medical Colleges would be filled up by
promoti on of Denmonstrators, working therein, and that the
case that any of the respondent had prom sed that petitioner
or any of his colleague would be prompted as Lecturer was
not nade out.

Learned counsel for the appellant has raised, as was
done in the Hgh Court, the plea of Promssory Estoppe
before us and has contended that the Governnent” having
itself assured the appellant and his other colleagues that
they would be pronpted as Lecturers and having itself taken
steps to prepare the seniority list of Denonstrators,
wor ki ng in various Governnent Medical Colleges, was bound by
its promse and, therefore, ought to have -issued the
necessary notification that the posts of Lecturers in the
Department of Pharmacy would be Filled wup to pronotion of
Denonstrators. Since this was not done the high court should
itself have commanded the Governnent to issue such a
notification so that the promse, which was nade to the
appel l ant, was fulfilled. It is contended that the
CGovernment had already issued such Notification in respect
of the posts of Professors and Readers by providing that
they would be filled up, to the extent of fifty per cent, by
pronotion of Readers and Lecturers and, therefore, in
respect of the Departnent of Pharnacy, the same policy
shoul d have been adopt ed.

It is not disputed that the posts of Lecturers in the
Department of Pharmacy as also in other Departments of
Pharmacy as also in other Departments of the Medica
Colleges are filed up by direct recruitnment. It is also not
di sputed that so far as Denbnstrators are concerned, there
are no rules, statutory or otherw se, which provide that
they would be pronmpted to the posts to Lecturers. The High
Court has also considered this aspect of the matter and has
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recorded a finding that nedical education in Governnent
Medical Colleges is a three-tier system consisting of the
posts of Professors, Readers and Lecturers. Wile these
posts were, earlier, filled up by direct recruitnent by the
two Gover nnent Notifications, issued in 1977, it was
provided that the posts of Professors and Readers woul d be
filled up, to the extent of fifty per cent, by pronotion of
Readers and Lecturers and the remamining fifty per cent woul d
be filled up by direct recruitnment. The schene of persona
promoti on was also introduced under which a Lecturer of
Reader who had put in service for a specified period, was to
be automatically pronmpted to next higher grade available to
the Readers or Professors, as the case may be. No such
provision was nade for the pronotion of Denpbnstrators not
was the schene of personal pronotion nade applicable to
them The Hi gh Court” has-also found it as a fact that the
respondents, or any of them had not given any assurance to
the appellant or other Denonstrators that they would be
promoted to the posts of Lecturers. In view of these
findings, which are findings, of fact, we need not enter
into the factual dispute once again

Assumi ng, however, that any such assurance was given to
the appellant either by the State Government of by the
Director that the appellant or any of this coll eague who had
joined himin filing the Wit Petition, would be pronoted as
Lecturers, let wus examne whether the Rule of Promni ssory
Est oppel could be invoked in the particular circunstances of
t he case.

Doctrine of "Prom ssory Estoppel” has been evol ved by
the courts, on the principles of equity, to avoid.injustice.
"Estoppel” in Black’s Law Dictionary, is-indicated to

nean that a party is prevented by his own acts fromclaimng
aright to the detrinment of other party who was entitled to
rely on such conduct and has acted accordingly. Section 115
of the Indian Evidence Act is also, nobre or |ess, couched in
a | anguage whi ch conveys the sane expression

"Prom ssory Estoppel"” is defined as in Black’s Law
Dictionary as "an estoppel which arises when there 'is a
prom se which prom sor should reasonably expect” to induce
action or f or bearance of a definite and substantia
character on the part of pronmisee, and which does induce
such action or forbearance, and such promse is binding if
injustice can be avoided only by enforcenment of promse."

These definitions in Black’s Law Dictionary which-are
based on decided cases, indicate that before that Rule of
"Prom ssory Estoppel" can be invoked, it ‘has to be shown
that there was a declaration or prom se nade which induced
the party to whomthe prom se was made to alter its position
to its disadvantage.

In this backdrop, let us travel a little distance into
the past to understand the evolution of the Doctrine of
"Prom ssory Estoppel."

Di xon, J., an Australian Jurist, in Gundt v. The G eat
Boul der Pty. Gold Mnes Ltd. (1938) 59 CLR 641, |aid down as
under : -

"It is often said sinply that he

party asserting the estoppel nust

have been induced to act to his

detriment. Although substantially

such a statenment is correct a ns

| eads to msunderstanding, it does

not bring out <clearly the basa

purpose to the doctrine, That

purpose is to avoid or prevent a

detriment to the party asserting
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the estoppel by conpelling the

opposite party to adhere to the

assunption upon which the forner

act or abstained fromacting. This

means that the real detrinent harm

fromwhich the law seeks to given

protection is that which would fl ow

fromthe change of position if the

assunption were deserted that |ed

toit."

The principle, set out above, was reiterated by Lord
Denning in Central London Properties Ltd. v. Hgh Trees
House Ltd. 1947 KB 130, when he stated a sunder :-

"A promse intended to be binding, intended to be acted
upon, and in fact acted upon.is binding...."

Lord Denni ng approved the decision of Dixon, J. (supra)
in Central Newbury Car ~Auctions Ltd. v. Unity Finance Ltd.
(1956) 3 ALL ER 905. Apart from propounding the above
principle 'on judicial side, Lord Denning wote out an
article;, " a classic in legal literature, on "Recent
Devel opnents in the Doctrine of Consideration", Mdern Law
Revi ew, Vol. 15, in which he expressed as under :-

"A man should keep his word. Al

the nmore so when the promses is

not a bare promise but is nade with

the intention that the other party

shoul d act upon it. Just a contract

is different from tort and  from

estoppel, so also in the sphere now

under di scussion. pronises may give

rise to a different equity from

ot her conduct.

The difference my l|lie in the

necessity of showing "detrinent".

VWher e one party deliberately

prom ses to wai ve, nodi fy or

di scharge his strict legal rights,

i ntending the other party to act on

the faith of prom se, and the other

party actually does act on it, then

it is contrary, not only to equity

but also to good faith, to allow

the promisor to go back on his

prom se. It should not be necessary

for the other party to show that he

acted to his detrinent in reliance

on the prom se. It shoul d be
sufficient that he acted on it."
So far as this Court is concerned, it ‘invoked the

doctrine in Union of India vs. |Indo-Afghan Agencies & Os.
AR 1968 SC 718 = (1968) 2 SCR 366, in which it was, inter
alia, laid down that even though the case would not fai
within the terms of Section 115 of the Evidence Act which
enacts the Rule of Estoppel, it would still be open to a
party who had acted on a representation nade by the
Governnment to claimthat the Government should be bound to
carry out the prom se made by it even though the prom se was
nor recorded in the formof a formal contract as required
by Article 299 of the Constitution. To the sane effect are
the decisions in Century Spinning Co. vs. U hasnagar
Muni ci pal Council, AIR 1971 SC 1021 an d Radhakrishna vs.
State of Bihar, AIR 1977 SC 1496.

In Mtilal Padanpat Sugar MIls Co. Ltd. vs. State of
U P (1979) 2 SCR 641 = 1979 (2) SCC 409 = AIR 1979 SC 621,
while r eiterating the above principles and quoting wth




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 6

approval the passage of Dixon, J., extracted above, it was
observed as under :-

"W do not think that in order to

i nvoke the doctrine of promssory

estoppel it is necessary for the

prom see to show that he suffered

detriment as a result of acting in

reliance on the prom se. But we may

nake it clear that if by detrinent

we nean injustice to the promn see

which could result if the prom sor

were to recede from his promse

then detriment would certainly cone

in as a necessary .ingredient, The

detriment in such a case is not

some prejudice suffered by the

prom see by acting on the prom se,

but he prejudice which would be

caused to the promisees,” if the

prom sor were allowed to go back on

the prom-se."

Thereafter, in successive cases, as for exanple, Union
of India vs. CGodfrey Philips India Ltd. (1985) 4 SCC 369 =
1985 Supp (3) SCR 123 = AIR 1986 SC 806; Delhi doth &
General MIls Ltd/ vs: Union of India & Os. (1995) 1 SCC
274; Darshan GO (P) Ltd. vs. Union of India & Ors (1995) 1
SCC 245; Shabi Construction Co. Ltd: vs. Gty & Industria
Devel opnent Corporation & Anr. (1995) 4 SCC 301; Shrijee
Sal es Corporation wvs. U OIl, (1997) 3 SCC 398; Pawan All ovs
& Castings (P) Ltd. vs. UP. State Electricity Board (1997)
7 SCC 251. the Rule of "Prom-ssory Estoppel” was discussed,
expl ai ned and el abor at ed.

There are nmay aspects of "Pronissory Estoppel”, but in
the instant case we are concerned only with one aspect which
isto the effect that if ~any  "prom se" has been nmade
contrary to law, can it still be enforced by involving this
rul e.

The basic principle is that the plea of estoppel cannot
be raised to defeat the provisions of a Statute. (See:
GHC Ariff wvs. Jadunath Majundar Bahadur AI'R 1931 PC 70;
Ms Mathra Parshad & Sons vs. State of Punjab & Os. AR
1962 SC 745; Ri shabh Kumar vs. State of U P. AIR 1987 SC
1576 = 1987 (Supp.) SCC 306).

This principle was reiterated in Union of India vs.
R C. D Souza AIR 1987 SC 1172 = (1987) 2 SCC 211, where a
retired arny officer was recruited as Assistant Conmandant
on temporary basis and was called upon to exercise his
option for regularisation contrary to the statutory rules.
It was held that it would not anpbunt to estoppel against the
Depart nment.

Whet her a Prom ssory Estoppel, whichis based on a
"promi se’ contrary to law can be invoked has already been
considered by this Court in Kasinka Trading & Anr. vs. ‘Union
of India & Os (1995) 1 SCC 274 as also in Shabi
Construction Co. Ltd vs. City & Industrial Devel opnent
Corporation & Anr. (1995) 4 SCC 301 wherein it is laid down
that the Rule of "Prom ssory Estoppel" a 'declaration’ which
is contrary to law or outside the authority or power of the
CGovernment or the person naking that prom se.

Applying th eabove principles to the instant case, even
if it is accepted that the State Governnent or the Director,
Medi cal Education & Training, assured the appellant or any
of his colleagues that they would be pronoted to the posts
of Lecturer, such a ' promise cannot be enforced against
the respondents as the avenue of pronotion for Denonstrators
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to the post of Lecturers was not provided either under the
Statute or any executive instruction. Mreover, if the post
of Lecturer was filled up by pronotion of Denbnstrator, it
woul d defeat the existing node of recruitment, namely, that
it can be filled wup by direct recruitnent only and not by
promotion. It may also be stated that the appellant did not
make any clear, sound and positive avernent as to which
of ficer of the Governnent, when and in what manner gave the
assurance to the appellant or any of his colleague that hey
woul d be pronoted as Lecturers. It was al so not stated that
he appellant had, at any time, acting upon the prom se,
altered his position, in any nmanner, specially to his
detriment. Bald Pleadi ngs cannot be nade the foundation for
i nvol ving the Doctrine of Prom ssory Estoppel

The appeal being without nmerits has to be disnissed
rem ndi ng the appellant that a mind, conscious of integrity,
scorns to say nmore then it ~neans to perform and the
CGovernment. and Director were not of the material. No costs.




